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2 0 THE 


R E A D E R. 


HE Wiſdom of God is highly to be ad- 
mired, who hath not ee the other 
living Creatures with that Sovereign Per- 
fection of Viſdom, but hath ſecured and 
provided for them by natural Muniments from Af- 
fault and Peril, and other Neceffities : But Man he 
formed naked and frail, becauſe of furniſhing him 
with Wiſdom, Underſtanding, Memory, and Senſe, 
to govern his Actions; endowing him with that pious 
Affection of deſiring Society, whereby one is inclined 
to defend, love, cheriſh, and afford mutual Aid to "” 
each other : Nor hath he in $ wonderful man- Laa; 
ner (infinitely tranſcending all iſdom and“ . 


Underſtanding) created — 5 War . to be ſub- 
ſervient to "I Being and We et without 
human Underſtanding and Reafop not build a 
| Ship, raiſe a Fort, make DE or Cloth; but theſe 


came to paſs only b human Arts and Induſtry, in 

which Tipe the Rev utions of the Celeſtial Bodies, 

Times and Seaſons, Materials and other Neceffaries 0 
are brought forth, by the Alteration of which Men 

in their proper Seaſons reap the Fruits of their La- Lenore, 4. de 
your 3 ſo that there is no Society, Nation, Country 7: 8 
or Kingdom, but ſtands in need of another. Hence 

it is, Men knowing each others Neceſſaries, are 

invited to Traffick and Commerce in the different Parts 

and Immenſities of this vaſt World to ſupply each 


others Neceſſities, and adorn the Conveniencies of 0 
human Life. 2 3 


. 
oY 
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VJ che RE ADE R. 
And as God hath ſo ordered chis wonderful 


dance of his Creatures on each other, ſo hath he by . 


a Law immutable Provided each hero for Men in all 

their Actions, obliging* er to the Performance 

Leg. ut . of that which i is he” = only to Juſtice, but like- 
5 25 Joſt &8, & wiſeto all other Moral Virtues; the which is no ore 
„ut the DiBate of right Reaſtn funded in the Soub of 
Man, ſhewing the Neceſſity to be in ſome Ad by its Con- 

eniefice and Diſconventence in;the rational Na 

Man, and £01 equently that it is either - forbidden or com- 
mandud by the Authar of Nature, who is the Eter 


nal 


Creator. of \ al Things. And as God hath imprinted _ 


this univerſal Law in the Minds of all Men, ſo; hath 
he given Men Power (Society being admitted): to 
eſtabliſh other Laws, which proceed from the Will, 
the which is drawn from the Civil Power,, that is, 


from him or them that rule the Commonwealth, or 


| . of Freemen united for their common Benefit, 

(which is called the Laws F Nations) and which by 
| the Will of all or many Nations, hath received Force 
. : to oblige," and is proved by a continued Uſe and Te- 


Controv 54.4. ſtimony of authentick Memorials of „ear ned or Kilful 


* I. N 22 
Men., 9 L 8 ; 44 7 (3 J 3 1 " 


Now by the Laws of Nature. every Man is ther} 


Wee; * profit another in what he can, — the ſame only 
part. tit. 22. 


. lovfal: but commendable. ſo true was that ſaying, 


Leg. Servies Norbing is more ſerviceable to Man than Man : But if 


1 Man ſhall neglect this immutable Law in the 2 
| Cw Of. and aſſiſting his Fellow Citizen, and inquite and 
3 lib. 11. 5 Pa- pute — Y God hath laid this Neceſſity upom him; 


0 and how they vary and change; be not only offends 
BR LAWS. of N 

g Society, and conſequently becomes (at the 
0 ilful Tranſgreſſor of the Laws of Nations. 


And 


An 


and hen Opportunity gives leave to take the Benefit : 
of Wind or Tide (in order to his furniſhing himſelf 

or. Neighbour: with, thoſe. things that adorn human 

Life) to diſpute the Cauſes of their Flux and Reflux, 


ature, but aſſumes a Power of 10 kel) 


.d. g. eee e , Serra e. 


EG 


7 the RE AP E R. 
And thorigh the Eternal Power hath ſo eſtabliſhed 
this Neceffity in Mankind, that every Man ſhould 
ſand in need of ahothet Mair, yet fo great a Providence 
is over induſtrious Men, that prong m Man hot diſ- 
abled by Nature or Accidert, Ach neh, Impotency, 
and the Ike, but by his Indiiftry and Paitis may earn 
more that would ſapply his Neve, and fo much 


2 Oy, Man ly induftrious above 
pps kl, ere i 18 10 mich beneficial to 


Mea Fa, as alſd: 1 5 ettriching to that 

dom or State Where he fefides: From whence it is, 
that all Mankind (prefent or to come) are either Tra- 
ders by the! or otliets; arid the Ends defigned 
by Trade and Commerce, are Strength, Wealth and 
Imployrriertt for all forts of People, (ebe the ſame 
doth moſt floufifh) the End tending to the Advance- cow 2. %. 
ment, W and Greatneſs of fuch a Kingdom or fil. 28. 
State. 


Onflantinep (the Throne once of Chriſtendom) Anno 1453. 

having been facked by Mabomet the Second, became 3 

2 Place of * fartot as well as Horror, et he by —— 

ga free Noh and Wo - wh ſoon a $5 oe 

pled that gr 12 1 Nor did See 

tread ami in following the ml of his victorious 

Predeceſſor, when having the like Succeſs on Tauris 

and Grand Cairo, he tranilated the Perfian and Egyp- 

tian Artificers and Traders to that fepeopled City, 

following the Example of the Roman Virtues. Nor 

did our victorious Third Edward deem it an Act un- Miner, caß. 5. 

beſeeming his great Wiſdom, w en he brought in the my 3 

Walbons, whoſe Iiduftry ſoon eſtabliſhed the Woolſlen 

Manufacture, he 5 to give no leſs a Secu- 

rity for the enjoying their then x 8 Immunities 

— Privite is OW N Perſon. Nor did i c. 
wigs han ſhut her from embracing den's Q. Eli 

ths Fer of thoſe" diftrefſed' Burgundians (after the * rs 2 

Exarmple of her Great and Royal Predece or) who 7 - Meteran. 

ſought * in her Dominions from The rigid Se- . is 

a verity © 


C? 


* 


- 1 0 
N 
22 4 
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Verity of the long · bearded Alva, who planting them- 


| "ſelves by her A err at Norwich, Colcheſter, Can- | 


55 „ and other Towns, have of thoſe Places (then 
Jabitations for Beggars) raiſed them now in 
Com tition with (if not peeling) ) all, or moſt of 
e G ties in Eu gland, for Riches, Plen nty, and Trade. 
Nor need we 0 into the choke of earlier Times to 

1 5 an Account of the many 
Fa BY riſen by Induſtry and Commerce; tis 

gug 


1 0 a Place by relation of Hater not much 
ger than Yorkſhire, and ſuch a Spot, as if God had 
rele vel it as a Place only to dig Turf out of, for the 
F ccommodating thoſe Countries wherein he. hoards 


"the Miiſeries of Winter, it affordin Fog antral not | 


5 one Commodity of uſe; yet by Commerce and 


Trade (the Daughters of Induſtry) it is: now become | 


5 Store-houſe of all thoſe Merchandizes that may 
de collected from the riſing to the ſetting of the Sun, 
and gives thoſe People a Name as large and high as 
the greateſt Monarch this Day on Earth: Nor need 
we Fi out' of Chriſtendom to find Examples of the 


like, when Venice, Genoua, Lubeck, Embden, and the | 


reſt of the Hanfiatich Towns, once the Marts of the 
World, till Sloth, Luxury, and Ambition, got with- 
in their Walls, and drove it to Ports of Induſtry, that 
| Have fince kifſed and embraced it, the which this Iſle, 
8 the Influence of his Foal Majeſty, hath been no 
. finall Sharer in. 

"Hence it is, that Trade and Commerce are now 
become the only Object and Care of all Princes and 
Potentates, its Dominion not being acquired by the 
ruful Face of War, whoſe Footſteps leave behind them 
2 deep ri 8 of Miſery, Devaſtation and Po- 

Ty, they knowing the Return of Commerce is 
Ric es, and Plent y 5 all things conducing to the Be- 
nefit of human Life, and . their Countries 
N e and Strength. 

5 It 


e 
* 


ingdoms and States 
if we caſt our Eyes on our Neighbour the 


„ o fe kh = MH OSS „ ee e A © 
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them to decide by force, (wherein no Age or Time 


Tt te READER. iz 
It was Trade that gave occaſion to dee} Go 2 1656. 
thoſe mighty Fleets to Sea, as if God had left it to 73. 


can witneſs the like) the Empire of the World: Hence 

it was, (the Advantages being found which ariſe by 
Commerce) that Navigation got its Birth into the 

World, reducing the ſeveral Nations on the Earth by 

that means to be even as one common Family; and 

when in this Iſle we were even in the State of Cani- 

bals, it brought in a People that inſtructed us in Arts, 

Policies and Manners, and taught us Actlons no leſs Camder. 
virtuous than thoſe themſelves followed: And altho' 

long and difficult it was before that mighty People 

could be brought over to have Thoughts of the Ad- Se omnis 
vantages ariſing from Commerce and Navigation (they abus hs 
only propounding to themſelves Blood, Slaughter, L, lib 1. 
Conqueſt, the Riches and Spoils of Nations) yet . | 
when they entered into the Carthaginian War, a Though they 
Quarrel with a People not worth the Oppoſition of nag % Gale 
a Tribune (as they thought) finding that neither Ti- under Cajus 
zune nor Conſul, no nor the Flower of the Roman fit, Called, 
Army was able to withſtand them, or to prevent the as Pol 
Invaſion of their Country, and they in the very Bowels obſerves. 

of the ſame, put it to the Queſtion, Rome or Carthage 

Miſtreſs of the World; they began to confider whence 

and from what Cauſes thoſe unknown Africans ſhould 

withſtand the Conſcript Fathers and Power of Rome, 

and ſhould dare to diſpute with thoſe that had led fo 

many captivated Kings in Triumph, and brought fo 

many haughty Nations to truckle under their victo- 

rious Eagles; at laſt they found it was Commerce and 

Navigation that gave Power and Force to that mighty 

People: Then it was that Rome began to know that 

Rome could not be Rome without a naval Force ; the 


| Which and to redeem their bleeding Honour, they 


ſoon haſtened and equipt, great as their Competitors; 
afterwards Argentum being won, Carthage became no 
ore impregnable ; after which with Peace they 
. a 2 | | plowed 


4 


=p 
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owed the neighbouring Streights to Tings, © ® Gades, 
EET fs; nor could any th ing be 
too difficult afterwards, till they arrived on the Britiſb 
Shore, where beholding her ample Bays, Harbours, 
River, Shores, and Sass, (the Jewels and Orna- 


wens Ko, ze Spot, and having made a Conqueſt of 
the ſame) 7 ſoon cultivated into our rude Natures 


„ 


| Ss, 6 as the Standard and undeniable Marks of Em- 
Fire, and by aiding and teaching us in the driving on 
a” atinued and F 8 r TIA of Commerce, we 
Faye fathomed the unknown Depth of the Indian 
|... 5 ol uniting, as it were, Extremes, made the Poles 
] | Eiſs each be us thereby, that it was 
18 5 che vaſt Toumcofitice of Earth that created Em- 
+: pre, but Sarto accompanied with Induſtry, Com- 
Fo Foe and Noug ation, that would enable a Pecp ole to 
7 + give Laws World: In the Purſuit of whoſe 


the Bin Shore; End "A not work thor e. Sh 5 
of Force, time havin not been ſo envious to this 
grebe Bl.; 3 Land, as to eat out thoſe Records wherein | ention 
i. BD de, that the Britains accompar ed. the Cymbrians 
wn ban Gl in their memorable Expedition to Greece, 
ene! 0 "before che Incarnation of the World's Saviour ; 
it was from that Center that the mighty Ceſar firſt 
eB and took Thoughts of plowing the 


80 le geo ne bi 
is ; when having mded, 


l 4 e by, Dk beyond any a e e 
„ | called preat, ta ht us to maintain the Superi 

of Dominion, Ba, no geighbouring Nation 1 9 82 

nent gur peaceable Shores, and' thoſe Merchants 

; that came were a Places to drive their Com- 

| ence hr and Lane 2 that an * ef 


e 
0 fle 


the Spirit of ce, teaching and inſtructing us in 
thoſe polite Ways that fortify a a Kingdom by | Naval 


ae oe i io oe. oe” oh om a: oth. as — — *ẽůmwwuaͥ bead. Ne. Quit. . 89 2 D D:i 9 
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Rival ſhould kiſs his beloved Britannia but a Roman, Gauſs Towns 
and for whom he fetched ſo long and; tedious a — 
March; 3, thus i In our Infancy 5 teaching 1 us both De- thoſe neigh- | 
fence and Commerce, And when that mighty Em- bouring Mer- 


pi I to decline, and thoſe remaining Romans _— 


an to moulter and mix among the Natives, a 
ecome as one People again, then Sloth, Luxury 
5 Idleneſs (the Forerunners c of Ruin) invaded our 
Shores by a fatal Stupidity, which ſuffered our floating 
_ Bulwarks of the Kingdom) to rot in their 

Brine, and our Ports to be ſurveyed by Fo- 
= . which f Negligence — fubject- 
ed us a Frey to our ious Neighbours, who no 
ſooner finiſhed their 7 0 andt ſheathed their 
deyouring Swords, but, each (as if inſpired by the 4-2bamw 
ry. Genius of the Place) equip'd out Fleets great as pri, og 
ir Competitors, to ſecure what they had ſo dearly vn Il. 
Non, of whom Story makes mention of the e ae _ 
Arthur, no leſs famous in his warlike Atchievements, Lil. 
than in leading his Squadrons as far as Iceland, bring: 
ing thoſe Northern People to pay Obeyſance to "Be 
victorious Standard, and acknowledge him as their h 
fupream Lord, even from the Britiſb to the | 1 
Tracts, and by him left to famous Edgar, who no Inſerted in  .. 
ſooner found bi undoubted Right, but reſolved to Leges 1 
vindicate that Dominion which his Royal Predeceſſor mund, con- 
had with ſo much Glory acquired, and with ſo great firmed by the 
Care communicated. and remitted down to his 1 5 bare 
ceſſor : With no leſs a Number than four hundred Mr. S, dr. 
Sail of Ships did that mighty Prince at onee cover the — 
neighbouring Ocean, making them the Portcullis 3 10. to 
of this Iſle and the adjacent Seas, by which he vin- the 16. 
dicated his Dominions on the Waters, and gave 
Laws in the Chambers of his Empire: Nor did his 
Succeſſors Canutus (whom Record makes mention, 
that np. Hynde that ancient Tribute, 'called Dane- 
geld, for ng of the Seas, and Sovereignty 
ot 1 Was — expreſſed, ſitting 1 
| 9 Shore 


* D READER 

++ / Shore'in his Royal Chair, while the Sea was flow- 
Maub. Wim. ing, ſpeaking, Tu meæ ditionis es, & terra in qua 
Anno 1035 $1 Fes eff, cc.) Egbert, Althred, Ethelfred, forget 
fo: #99 Alu, the Aſſertion of their great Predeceſſors Dominion and 
Claaſim, lib. Sovereignty of the ſame, under no lower a Style, than 


eh Supzeme Lows and Sovernozs of the Ocean 


ſurrounding the B2itiſh Shoze, never ſo much as 


conteſted by any Nation whatſoever, unleſs by thoſe | 


that attempted the Conqueſt of the entire Empire, in 

which that became ſubject to Fate as well as the other 

of the Land: Nor did the ſucceeding Princes alſo of 

the Norman Race ſtart or wave that mighty Advan- 

tage in their ſucceſſive Claims, and maintaining their 

Right to the adjacent Sea; as appeared not long after, 

by that famous Accord, made between Edward the 

Firſt, and the French King Philip the Fair, calling 
Cole 4. lu. him to an Account for Piracies committed within 
fe i: the Britiſh Seas; the Submiſſion of the Flemings in 
+... open Parliament in the Second Edward's Reign; and 
the Honour or Duty of the Flag, which the politick 

King 

Inter Leges lenge that memorable Ordinance at. Hoſting, 
run . there decreed to take place univerſally, not barely as 
Kal, Pe. 4 Clutlitp, but as a Right, to be paid cum debita 
$9 Feverentta, and Perſons refuſing to be aſſaulted and 


ttcsken as Enemies, the fame not only to be paid to 
whole Fleets bearing the Royal Standard, but to thoſe 


Ships of Privilege that wear the Prince's Enſigns or 
Colours of Service: Nor was this barely a Decree 
written, but nobly aſſerted by a Fleet of no leſs than 
5 Ireland, in his way commanding all Veſſels which 
he met in the eight circumfluent Seas to pay that 
Duty and Acknowledgment. Nor was the Third 
Edward flow in following the Steps of his wiſe Pre- 
gdeceffors, when he equip'd out a Fleet of no leſs than 
\ 7 though on another Occaſion) with 200 of which 
0 Calais, 

I 


Jr above four hundred Years fince chal- 
F, | b y 


wing Sail in a Voyage Royal of his, wherein he failed 
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b yvanquilked a Fleet of twice the Number before 
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To the READER. 

Calais, to the Loſs of 30,000 French. Nor did our 
victorious Conqueror of the Sepulchre, the Great 
Richard, in his Return from the Holy Land, want a 
Navy Royal to attend him home, by the Force of; - 
which he took and deſtroyed near 100 more Ships f 
the French. And look we but into the mighty Ac- 
tions of the ſucceeding Princes, we ſhall find that all 
that ever deſigned Empire were zealous in the En- 
couragement of Navigation, looking on that Axiom 


as undeniable, Qi Mare tenet, eum neceſſe efſe rer Cie. addtiic. 
rum potiri, and that without which the Britiſh . 


vereignty is but an empty Title. | 
Nor ought alone the Praiſes of thoſe great Mo- 
narchs, whoſe mighty Care had always been to pre- 
ſerve the Reputation of their Empire in their Mari- 
time Preparations, to be remembered, but alſo thoſe 
of our Inhabitants, who always have been as indu- 
ſtrious to follow the Encouragement of thoſe Princes 
under whom they flouriſhed, and who with no leſs | 
Glory and timely. Application in Traffick, did con- 
ſtantly follow the Examples of thoſe of Genoa, Por- 
tugal, ' Spaniards, Caſtilians, and Venetians, whoſe. 
Fame in Matters of Commerce ought to be enrolled. 
in Letters of Gold, ſince the Ages to come, as well 
as preſent, having been doubly obliged to their Me- 
the third of which making uſe of a diſcon- 


9 
tented Native of this Iſle, the famous Columbus, 9 0 Born in Ex 


aud, but Re- 


prompted by that Genius that naturally follows a na- 


tive wiſe Man, diſcovered a new World, in whoſe;Geme. 


Expedition he fathomed unknown Paths, and detect 


ed the Antilles, Cuba, and Jamaica, &c. and 1 : 
Terra Firma of the ede Shore, who takin 


Conjectures from the ſpiring of certain Winds UI | 
the #eftern Points by ſtrong Impulſe, accompanied 
with that Philoſophy he attained to, conclud ſome 
Continent muſt needs be hid in thoſe unknown Parts; 


his Service being firſt offered to his Prince, and re- . 7. 


be rob Y was Sn after entertained, purely on the 
hs a 4 Faith 
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Nombre-de:Dios to the Soirh Sea, and there building 
a Pinancs, enters the Hle of Pearls, and from the 
ds takes a Treaſure almoſt' beyond Credit; of 

x undefatigable Diligence of 7illughby, Burroughs, 
Ghanceler, - Bujjin, Furbiſber, James Middleton, Gil. 
lert Cumberland; who plowed up the North-Eaf and 
North-Weſt Gathazan and China Paſſage ; of Fones and 
Smith, whoſe Fortune and Courage was great in thoſe 
Parts; of Poole; who found the Whale Fiſhing ; of 
Captain Bennet, the firſt Diſcoverer of ( -land ; of 
Gillian and of Petr, and Jackman that ad the Vain 
gates, Seytbian Ices, and the River as far as 
Nova- Zemhla ; nor of the famous Dauiai und Moa, 
who had penetrated to 86 Degrees of Latitude, and 
almoſt ſet their Feet on the Northern Pole, and. for 
truly valiant the famous Monk, Blake, Lawſon, Mines, 
Sanauich, Gary, and the nevrr - to- be- Sorphotten 3 
Spragg and living his Royal Highneſs 1or#'s victo- x; 
nous Duke, and. the brave Rupert, Men whoſe Cou- 
rage and . Actions as well in Battles as in the 
atchieving of Diſcoveries, and pointing out to Places 

for an immenſe Improvement in Navigation Nees 
Commerce, ought to be inrolled in the e Tem 
Fame as Monuments to ſucceeding Ages, Fea 
mighty and laborious Travails and Induſtry,” The 
Conſideration of all which gives ſome Sparks of En- oy 
couragement to the writing the enſui Tract, eſpe- . 
cially when reflecting, that among all Nations, there 
is a Common Law which governs the mighty Thing 
of Navigation and Commerce; I had ſome Impulſes 
more than ordinary to induce me to the ſame, eſpe- 

cially at a time when Navigation and Commerce were 
never (from the Erection by Divine Inſtinct of that 
mighty Prototype, the Ark to this preſent Age) in 
greater Eſteem” than now, and by which we have 
found vaſt and great Eaſements and Diſcharges from 
thoſe royal and juſt Rights and Dues which now and 
nes Wee ey due to Wade chit governed this 

Empire 5 
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xiv To the READER, 
2 therefore ought by all ways and means to 
be fortified and encouraged, be it by whatſoever Art, 
Science or Thing that does in the leaſt point out to- 
wards the fame. Nor was it then wanting in 
Thoughts to promote and incite the Profeſſors of the 
Law, raiſing and ſtirring up their Genius to the Ad- 
vancement of the Law in this Point; and though I 
believe many have wiſhed that ſuch a thing might 
be, yet none that I can find have ever yet attempted 
the fame : Nor is it poſſible, unleſs thoſe _ which 
are by Law conſtituted and known, be rightly ſeparated 
from thoſe that are natural; for natural Law is im- 
mutably and always the ſame, therefore may eaſily 
be collected into Art: But things that come from 


Conſtitution, becauſe they often vary and change, and 
are divers in divers Places, are put without Art, as 
other Precepts of Laws poſitive or municipal; hence 


it was that the Conſtitutions and Laws of Rhodes, for 
their Juſtice and Equity, got footing amongſt the 


Romans as well as amongſt other the bordering Peo- 


plw&kẽe on the Mediterranean, Rbodiorum uſq; rerum me- 

Manil, ro muriam diſcipline Navalis & gloria remanſit ; yet 
"0-5 when they, as well as the Romans, became ſubject to 
Fate, they then remained only as Examples of Juſtice 
And M. Ser- and Reaſon for others to imitate and follow : An obſe- 


Jeant Eallir quious Adorer of which was the great Juſtinian, who 


Adͥleͤeerſtood of the Cauſed them to be inſerted into the Civil Law; and 
ancient Civil though they obtained a Place amongſt others of the 


* Ancient Romans as well as the Modern, yet have they 


reduced into not all received by Cuſtom ſuch a Force as may make 
one, and they them Laws; but remain only as they have the Au- 


y E 1 - a | 
s Laws one thority in Shew of Reaſon, which binds not always 
Civil, and the alike, but varies according to Circumſtances of Time, 


other Impe- 2 | » 
rial, but 6nly Place, State, Age, and what other Conveniences or 


one, that is, Inconveniences meet with it; nor have thoſe. Laws, 


the Imperial. 


Via bis Read. inſtituted at Oleron, obtained any other or greater 


igg on the Force than thoſe of Rhodes or Imperial, conſidered 


en, beg. 1. only from the Reaſon the which are not become 
. N | Laws 


N Jol. 31. 


en 


8 -— : 


P te READER * 
Laus by any particular Cuſtom or Conſtitution, but The Article of 


„only eſteemed and valued by the Reaſons found in — ns” 


chem, and applied to the Caſe emergent. in 12 Ed. 3. 
| 8 Tis true, that in Rome and ſome other Parts of The Inquiſi- 
tion at Quin 


- Taly and Germany, and the Kingdom of Portugal, in berongb, 39 E. 
all thoſe Caſes wherein the municipal Ordinances of 3. 44e 1375. 
| IE thoſe Countries have failed in providing, the Imperial per pode 
Laws (if the Caſe be ſuch as that it aon Tragua pec- ed by Rough- 
| cado, or be not ſpiritual) is there made of force; but 
there is no other Nation, State or Republic can be 
named, where any Part of the Body of thoſe Impe- 
rial 'Laws hath obtained the juſt Force of a Law, 
' I otherwiſe than as Cuſtom hath particularly induced 
it; and where no ſuch ſettled Cuſtom hath made it 
a Law, there it hath Force only according to the 
Strength of Reaſon and Circumſtance joined with it, 
or as it ſhews the Opinion and Judgment of thoſe 
chat made it, but not at all as if it had any com- 1 
] manding Power-of Obedience, that is, valet pro ra- 
tone; non pro inducto jure; pro ratione quantum Reges, Selden's Ti- 
Dynaſtæ & Reipublice intra poteſtatis ſue fines valere = of Ho. | 
patiuntur: And for Spain it is obſerved, Hiſpani du- cap. u. 
ir habent Jus, ſolum Canonicum ſcilicet & Regium ; 
| Civile enim (meaning the Imperial Laws) non habet 
vim Legis, ſed rations. And ſince this Kingdom, as 
well as moſt others, being free from all Subjection to 
the Empire, having a conſtituted or known Law of 
its own, excludes all Imperial Power and Laws, other- 
wiſe than as Cuſtom hath variouſly made ſome Ad- 
miſſion, I applied myſelf to the Collection of fuch 
Matters, according to my inconfiderable Judgment, 
as are either conſtituted by the Supream Authority of 
the Three Eſtates, or that which hath in ſome mea- 
ſure obtained by continued Cuſtom the Force of La 
in reference to Matters Maritime, and of Commerce, 
as well in Caſes publick as private. ee 
- By the firſt Part of which I thought it neceſſary, 
fince Nature by Traffick hath made us all Rinſinen, 
jo conſider and examine upon what Grounds, and 
in 


in what manner, Commerce was firſt procured and 
eſtabliſhed, which is by the Laws of Leagues, Em- 
baſſies, and the like, which is a thing fit to be known; 
fo likewiſe of what may interrupt the ſame, and like- 
wiſe of thoſe that have any reference to Seafaring 


_ - Cauſes in- Matters Civil. 


In the Proſecution of this Work, I have taken care 
to refer thoſe things, which pertain to the Laws of 
Nature, unto Notions ſo certain, that no Man, with- 
out offering of Violence to himfelf, may deny them; 
and to aſcertain the Truth of ſuch, I have uſed the 
Teſtimonies of ſuch Authority as in my weak Judg- 
ment are of Credit to evince the ſame; and as to 
that Law, which we call the Law of Will, er Com- 
mon Conſent, or the Law of Nations, for that which 
1 
incl 1 yet ap 8 WI O ca, 
muſt needs have its Rik from free Will and Conſent, 
which is that which is called the Lew of Nations; 
both Which (as much as poſſible) bath been endea- 
voured to be kept aſunder where the Matter hath re- 
quired it. And for the Civil Law, I have aſcertain- 
ed the faveral Authorities which I have made uſe of, 
that is, of the Romans, into three ſorts, the Pandects, 


the Codes of The and Juffinian, the Novel Con- 
Aitutions, and theſe moſt excellent Furiſconſults that 


have by their Profoundneſs of judgment illuſtrated 


the Paths of the ſame Law; the third thoſe 


moſt excellent Perſons who joined Policy to Law, as 
Cruſius, Ralegh, Bacon, Selden, and the like. Of 
- Other Pieces, that of Shardius, intituled, Leges Na- 
uales Rhogrorum, & ſelecteæ Nhudiorum, Petrus Pekius 
the Zealander, Locinius, Vinius, that of Olerom col- 
lected by Garafias alias Ferrard, and Cleriack. 

As to thoſe Matters that have paſſed the Pikes at the 
Common Law, I have as carefully as poſſible referred 
to their ſeveral Authorities. In the whole Work I 
have no Where medled with the Admiralty or its Ju- 
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niſciction (unleſs by the by, asincidently falling in with 
1 Matters) knowing well, that it would have been 
7 5 nent and ſaucy in me to enter into the Debate 


Inberium merum, Imperium mixtum, Juriſdictio It is called 
pple x, and the like, and of the bounding out of Jus age ir 


;Qtions, which in effect tends to queſtion the Go- _— Res 
vernment, and trip up the Power that gives Laws and Autbority - 
Protection to us; ſince all that can be ſaid, as well on not N 
the one ſide as the other, hath been ſo fully and learn- right inherent 
edly handled and treated of by ſeveral 8 Perſons 71 2 4 CY 

(that have indeed faid all that can be faid) but more Corp. Prin- 
cc y in that famous Diſpute not long ſince before % Coke 42. 
Sacred Majeſty in Council, where all the moſt h aſe 2 
elaborate and ingenious Reaſons that could be drawn Mag. 
by the Skill of a learned Civilian, were there aſſerted 
in vindicating the Admiralties Juriſdiction, by the 


Judge of the * Sir Leoline Jenkins, in anſwer of 


| whom was produc ed that Great Good Man the Lord - 


ag Juſtice Hale, who as well by Law politive as 
0 ther his great Reaſons, ſoon = a Period to that 
eftion, Wh Of his Day ade pt, and it may mo- 
deſtly be be preſumed wi dach (if ever) be awaked. 
e that hath never ſo little ” do with the Com- 


paſs, Rh he fits ſtill in his Place, does as. much 


or more than all the other neceſſary Noiſe in the Ship; 
the Compariſon is quit of Arrogance, for it holdeth 


| in the Deſign, it is not meant of the Performance. 


And though I well know, that thoſe that ſpend 
their Time in brewing of Books, are by Seneca com- 
pared to. pet tty Painters, that buſy themſelves in copy- 

5 oh out riginals, having this half Verſe 0 Horace 
thrown in their Teeth, | 

— 0 rmitatores ſeruum pecus ! : 
Vet 1 have this Hope left, that my Faults and Flaws, 
like: thoſe found in the Cuts of Diamonds, may at 2 
this time the eaſier eſcape under the Excellency of 
their os or at theaſt under that of your Charity. 
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ol the Cauſes changing the ſame by Mar. 


I. Of Dominion in the Primitive X VI. Of the aſſaultimg an Enemy in 


the Ports or Havens of Nations 
Neuter, whether lawful by the 


Laws of Nations. 


of Enemies being in Port before; 
and found there after War de- 
nounced. . . 
XVIII. Of the Goods of Friendt 
found in the Ships of Enemies, and 
of theſe of Enemies found in the 


rty of the ſame is altered. 

X 2 Whether againſt Nature to 
deflray the Goods and Ships of our 
Enemies. 4 7855 
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- of the Romans and other Nations, 
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jets and Adherents, but not as 
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XXIII. The true Rear evberefare 


Indiction was introduced. 

XXIV. Of the Goods of Friends that 

1 ſupply an Enemy, whether ſubject᷑ 
to be made Prize by the Laws of 
Nations. 

XXV. How dealt withal after ſei 

æure, by the Pructice F antient 
and modern Ages. 


ian to aii an Infidel againſt a 


and by our Religion, 


Reparation 
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Ships of Friends, and where Pro- 


XXVI. Whether lawful for a Chri- 
riſtian by the Laws of Nations, 


2 Dt Ships of Mar. Book l. 
Justin, lb. Reparation of the World after the Flood (a// things be. 
43. ing then undivided and common to all, as if all bad one Patri 
mony) ſince every Man might then take to his uſe what he 
A Theatre is pleaſed, and make conſumption of what he thought good 
common, yetiin his own Eyes; which uſe of the univerſal Right was 
1 Pol- then inſtead of Property: For what any one had ſo taken 
one, My wa another could not without Injury take away from him. 
rightly called II. Nor was it impoſſible for that State to have conti 
his own. inned, if Men through great Simplicity or mutual Charity 

had lived together; 4 this is inſtanced in thoſe Ameri- 
822 kb. 2, cant, who through many Ages have lived in that Commu- 

&Sqythis let nity and Cuſtom, and the other of Charity, which the Eſſenes 
gw Tn. of old practiſed, and then the Chriſtians who were firſt 
Fes AL Feruſalem, and at this Day not a few that lead an a- 
neſeia & ad. ſcetick Life: The Simplicity of our firſt Parents was de- 
Luc aſtutiæ in. monſtrated by their Nakedneſs, there being in them rather 
+ og fimpli* an ignorance of Vice, than a knowledge of Virtue, their only 

| Buſineſs being the Worſhip of God, living eaſily on thoſe 
things, which the Earth of her own accord brought forth 

without labour. PER 1 
III. Let in this ſimple and innocent way of Life, all Men 
perſiſted not, but ſome applyed their Minds to various 
Aris; the moſt antient of which were Agriculture and Pa- 
ure, appearing in the frſ# Brothers, not without ſome 
* diſtribution of Eſtates, and then from the diverſity of each 
Man's Actions aroſe Emulation, and then Slaughter ; and 
at length, when the Good were infected with the Bad, a 
gigantick Kind of Life, that is, violent; but the World be- 
ing waſhed by the Flood, inſtead of that fierce Life, ſuc- 
Sentca Natu-. ceeded the deſire of Pleaſure, whereunto Vine was ſubſer- 
ralizm. 3. in vient; and thence aroſe unlawful Loves, but by that mort 
* general Vice Ambition, Concord was chiefly broken, after 
which Men parted aſunder, and ſeverally poſſeſs'd ſeveral 
parts of the Earth; yet afterwards, there remained a- 
mongſt Neighbours a communion not of Cattle, but of 
Paſtures; becauſe in the ſmall number of Men, ſo great 
was the Latitude of Land, that without any incommodity 
Ne infgnare it might ſuffice to the uſes of many, until the number of 
Lars, aut, Men, fo of Cattle increaſing, Lands every where began 
Fc Fa, to be divided; not among Nations as before, but among 
rrat, Families; an inſtance of which we have hourly before 
our Eyes in thoſe vaſt immenſities that are daily appro- 
B e Priating 


Cnae.T. Ok Ships of Mar. J 
priating and planting in America: From hence we earn 
what was the cauſe for which Men departed from the pri“ 
mitive communion of things, firſt of moveables, and then 
of immoveables alſo ; to wit, becauſe when not content to 
feed upon that which grew of itſelf, and the Earth ſingly 
brought forth, to dwell in Caves, 10 go naked, or clad with 
rinds of Trees, or ins of Beaſts, they had choſen a more 
exquiſite kind of Life, there was need of ?aduſtry, and 
uſing of Art in thoſe matters, which they ſhould give 
themſelves up to; fo likewiſe from hence we learn, that. 
Men not content to live in that innocent ſtate of commus- Bodin.' lib. 4; 


+ 4 


8 4 


nity, how things went into Property, not only by the . 7. . 
act of the Mind (for they could not know the thoughts of 2 


one another, what every one would have to be his own, Gretius de Ma. 
chat they might abſtain from it, and many might deſire ri #bero; cap. 
cr | 


the ſame thing) but by a certain Covenant; either expreſs 5. 
ly Was by diviſion, or facit as by occupation: For ſo ſoon as 
Communion did not pleaſe them, and diviſion was not 
made, it ought to be ſuppoſed an agreement amongſt all, 
that every one ſhould have proper to himſelf what he ſei- 
en I zed on,“ for every one might prefer himſelf before another, in“ Cie offi. t 
getting thoſe things uſeful for the accommodating of buman he =” 
Life, Nature not being repugnant to the ſame. „ 
ditio off, quid in hominis ceſſit, iam fit habentis, profecto quicquid jurt 
ch + hel eat wi rages Da et hy . 4 12. n 
nd W IV. And though Property may ſeem to have ſwal- 
| 2 Wlow'd up all that right which aroſe from the common 
X- Wſtate of things, yet that is not ſo; for in the Law of Do- 
minion, extream neceſſities ſeer excepted. Hence it is that 
in Navigation, if at any time Victuals fail, what every 
one hath, ought to be brought forth for the common uſe ; 
And ſo in a Fire, I may pull down or blow up my Neigh- 
bour's Houſe to ſave mine; deſtroy the Suburbs, to raiſe. ; 

ines or Forts to preſerve the City thereby; dig in any Lg. 2. f. eum 
Man's Ground for Salt Peter, cut in pieces the Tackling z aden D. ad 


ar or Nets upon which my Ship is driven, if it cannot be = A nope 
1 diſintangled by other means: All which are not introdu- d. 9,09 dit. 


ed neither by the Civil Law, nor the Municipal Laws of P. incend. Leg. 
ountries, but are expounded by them, with their pro- Zzemadme- 


dam 5. item. B. 


ad J. Aguilam. 


per diverſities. 


* e. £4. 3. tit diftreſf, 170. 11. H. 7. 5. Reniger & Fogaſſa, Plowden fol: 1. ts 
: 9. Coke 3. 1ofit. fel. 83. 8 e 
ing r A 2 v. Nor 


Vuuerſarum, 


11, 12, Iz, WE” 


caſions to right themlelyes, vid, State. 2. H. 5, 7+ Or, 2. general Margue or Reprifſal, 


2. | IRI Jo Put Df 


Bald. 1b. 3. V. Nor is Property ſo far inſtated in Man, but the fame MW"; 
4 rerum di. may again be diveſted by ſuch means as ſtand with the 
ſeems'to bave Law of Nature and Nations; and firſt by War, the Cau- 
been of 6pi- ſes of which are aſſigned to be three, Defence, Recovery, 


jon, that and Revenge. | 1 
the Laws 8 | | 
Nations one may take Arms to abate the growing Power of his Neighbour, | 
ed ut vim pali pa ad vim inferendam Jus iribuat, ab omni @quitatis ratione ab. 
horret : But that a poſlibility of "ſuffering Force, ſhould give a right of offering « Þ 
1 this is far from all Equity, ſays the excellent Grottus, lib. 2. cap. 1. fe. 27. 
Ralegh's Hiſtory of the World, p. 678. Grot. de jure belli & pacis, I. 3. c. 6. Sed. may 


But then ſuch War muſt be juſt, and he that undertakes \ 
it muſt be a Sovereign : The jult cauſes to make a War arc WW... 

mY our Prince's or Country's defence, and that of our Allies, gec 
. the Satisfaction of our Injuries, or theirs; our juſt Preten-¶ Po 
: | Gions to an Eftate or Right; Divines have added another, Ri 
not only the Defence. of Religion, but its Advancement ¶ of 

and Propagation, by the way of Arms, and ſome the 
erxtirpation and rooting up a contrary, Certainly War the 

is too rough a Hand, too bad a Means, to plant Piety ; ¶ ha. 

Steut non Mariyrem pena, fic nec fortem pugna, ſed cauſa, 


 Rategh, 680. As it is not the puniſhment that makes the Martyr, ſo it is n — 
; fgbting that declares @ valiant Man, but fighting in a jill oy 


cauſe , in which whoſo ſhall reſolvedly end his Life vali-} 
antly, in reſpect of the cauſe, that is, in the Defence of ai 
his Prince, Religion, or Country, ought {o be numbered a. th. 
mong the Mariyrs of God. W 
VI. Publick War is either Soemn by the Laws of Na-. OU 

tions, or elſe leſs Solemn. What we here call Solemn i 
commonly called Juſt, in the ſame ſenſe as a juſt Teſta 
Ita un ment is oppoſed to Codicili, not that it is not lawful for 
"i onig him that pleaſes to make Codicils, but becauſe a Solemn 
non juſia, non Teſtament hath by the Civil Law ſome- peculiar effects; 
jufti liberi. and this difference. is worth Obſervation, ſeeing many 


w 
or 

L 

; 72 * 8 * miſunderſtanding the Word Fuft conceive all Wars to be f 
to 

m 

C 


* 


+. condemn'd as unjuſt and unlawful, whereunto this Ap- 
For the more pellation of Juſt is not agreeable. | 


f 


clear under- 


Randing of | 2 15 | VI. That 
the foregoing Seclion we think it | | Soo 
Hale's ſenſe of this matter ink it may be of uſe to abſtract Lord Chief Juſtice 


; as follows, —Our Wars with foreign Countries haue 
been either ſpecial or general: 1. Special, uſually called Marque or Repriſal, aud 
theſe either particular, i. e. granted to ſome particular Perſons on particular Oc: 


which 
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which though it hath the eſſect of a War, yet differs in theſe two inſtances 3 
1. regularly no Perſon may by aggreſſion take the Ship or Goods of the adverſe 
Party, without a Commiſſion; 2. the two Nations are not therefore in a perfect 


State of Hoſtility ; though they mutually take from each other as Enemies; and 


many times theſe general Repriſals ye into a formed War. Such was the Dutch 
War 1664. Hale's Hift. Pl. Cr. 162. | ie, 


A general War is either ſolemnly denounced, or not ſolemnly denounced ; the 


former, when War is ſolemnly declared or proclaimed by our King againſt anothes 
State. Such was the Dutch War 1671, (and the preſent War with. Spain.) An 
Zunſolemn War is when two Nations ſlip into a War without any ſolemnity; and 
ordinarily happeneth among us. Again, if a foreign Prince invades our Coaſts, or 
ſets upon the King's Navy at Sea, hereupon a real, though not a ſolemn, War 


may, and hath formerly ariſen. Such was the Spanifs Invaſion in 1588. So chat 
a State of War may be between two Kingdoms without any Proclamation or In- 
dition thereof, or other matter of Record to prove it. Idem. 164. 


VII. That War, according to the Law of Nations, may 
be Solemn, two things are requiſite : Firſt, That it be wa- 
ged on both ſides by his Authority who hath the higheſt 
Power in the Commonwealth; Secondly, That certain 


Rights be uſed (of which we ſhall ſpeak in due place) one 


of theſe without the other (becauſe they are both required) 

doth not ſuffice. Publick War leſs 'Solemn may want 

thoſe Rites, and be waged againſt private Perſons, and a 
have for the Author any Magiſtrate! - And according to 

the opinion of moſt Civilians, if the matter be conſidèted 

without Civil Laws, it ſeemeth that every Magiſtrate 

hath right to wage War, as for the defence of the Pedple 

committed to his Charge, ſo for the" Exerciſe of Juriſ- 

diction, if he be oppoſed by Force: But becauſe by War 

the whole Commonwealth is endangered ; therefore by 

the Laws of all Nations that War be not undertaken with- 

out the Authority of him whoſe Power in the Common- 

wealth is the higheſt, there is extant ſuch a Law of Plato's, Ul de Leg. I 3. 
and in the Roman Law it is called Treaſon in him who, D. ad leg. Fas. 
without the Command of the Prince, hath waged War, 7 

or liſted Soldiers, or raiſed an Army; in the Cornelian 

Law brought in by L. Cornelius Sylla it was, without the 

Commknd of the People; in Juſtinian's Code is extant a 
Conſtitution of Valentinian and Valens, None have leave. | 

to take any Arms without our knowledge and direction. And py. . Ee R 
my Lork Coke in his Third Inſtitutes obſerves, That by the doit de droit 
Common Law of this Realm it was High-Treaſon “ to leyy/aver & de- 


fender ſon 
2 Y ES: A 3 | | War pit: Vers, 
Enemies, &c. F. N. B. 113. a. * See 1 Hal?s Hift. Pl. Cr. p. 130, &c. and 


iht end of Chap, 14. for much good matter on this Points. It muſt be a levying War 
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againf the King, by the Statute; and it muſt be in bis Realm. Therefore private Tnſun 


Quarrels, tho' carried on more guerrino among the great Men, did not amount to the 


ing of War. 5 
b Realm df England comprehends the narrow Seas. Idem. page 154. 4 


longeth only: And the reaſon why it ſhould be fo ſub. 


War without Authority from the King, for to him it be- 


jected is, becauſe that natural Order for preſerving of 
eace among Men requires that an Authority and Council 
In undertaking of War ſhould remain in Princes. 


VIII. But as all Laws muſt be interpreted by Equity, d 
ſo muſt this Law; and therefore there is no Queſtion but MW mu 
that *ris lawful for one having Juriſdiftion, by force of cau 
thoſe which we call a peaceable Guard or Power, viz. Con- tha 
ſtable, Serjeants, Watchmen, Sc. to conſtrain a few dif. Wh Na 
obedient Perſons as oft as there's no need of greater Power MW def 
to that purpoſe, and no imminent danger to the Common. Wh wh 
wealth. Again, if it be ſo preſent a danger, that time will juf 
not admit of Conſultation with him who hath Supreme un 


Qur Author 


vould be un- 


erſtood here 


f War within the Realm. But War ſolemn or unſolemn with Enemies out of the | 
alm, are both equally War. Ser 1. Halit Hif. 163. ſhewed above, Se. 6. 


the Judges and Miniſters of the ſame cannot protect Men 


Power, here alſo neceſſity affordeth another Exception; ¶ to 


and therefore inGarriſons, if the Townſimen ſhould endea- Re 
vour to fall over to an Enemy, they may be dealt withal an 
as Enemies by the Governor of the Garriſon, and by w! 
that Right L. Pinarius Governor of Enna, a Garriſon in i ſo 
Sicily, having information that the Townſmen were falling tu 
off to the Carthaginians, making ſlaughter of them kept is 
the Town: And the reaſon why ſuch extraordinary Force va 
is called War, is, for that the ſame is commenced by the in 
right of the Magiſtrate, in which caſe the War is ſuppos'd P 
to be made by the higheſt Power, becauſe every one isis 
judged Author of that which he giveth another Commiſſion Mt 
to do; beſides the uniyerſal reaſon which warrants the act, ¶ h 
requires that all Dangers, Rebellions, and Inſurrections MF 4 
be withſtood and checkt in the very bud, and tho? this I 
is called War, yet this ſtrictly is not properly War, tho 
the Parties who ſuppreſs or puniſh are impune. 


IX. But War properly by the Laws of this Realm or 
Solewn, is, when the Courts of Juſtice are ſhut, up, and 


2 2. ai eo > >, ee 


from violence, nor diſtribute Juſtice ; So when by Invg/on, 
5 FFF | Inſurrefion, 
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ive Inſurrection, Rebellion, or the like, the current of Juſtice is 
* ſtopt and ſhut up, Et. ſilent leges inter arma, then it is ſaid 14 £4. 3. tit. 
to be time of War, and the Trial of this is by Records 70 3 
and Judges of the Courts of Juſtice, and not by a Jury. h and the 
be. So likewiſe War by the Laws of England is when the Earl of Lan- 
ub. King's Standard and Hoſt enter the Realm of another cafer. 
of Prince or State, and hath been there by the ſpace of Forty 
ncil Days, for till then the War is not properly ſaid to be /n. 7 Ed. 3. 
| begun. Seng fol. 29. 
ty, X. Wars, though undertaken by publick Authority, Gro. 4e jure 
but muſt have the Effects of Law, that is, there muſt be a juſt 5/4 et pg. Ab. 
of cauſe for the undertaking the ſame ; ſo that Mexander, for *: 1. f. 1. 
on- that without cauſe he warred upon the Per/iens and other 
li. Nations, is by the Scytbians in Curtius and by Seneca too Seneca de Bene- 
ver deſervedly called a Robber. For take away Juſtice, and c. 1. C. 13. 
on- WE what are Kingdoms but great Robberies ? Therefore the 
vill juſt cauſe of raking Arms muſt be the Iniquity, or, as we 
me underſtand it, the Injury of the adverſe Party, according 
n; to the Words uſed in the antient Denunciation of the 
ea- Roman Heralds, * 7 call you to witneſs, that People is unjuſt, * Ego vos . 
nal and doth not perform what is Right. Now that is unjuſt for. Populum. 
by which hath a neceſſary repugnance to the rational and mages, 
in ſocial nature. Now amongſt the firſt principles of Na- — 8 
ng ture there is nothing neceſſarily repugnant to War, there 
pt is much in favour of it; for the end of War, the conſer- 
ce vation of Life and Members, and the keeping or acquir- 
he ing of things uſeful unto Life is moſt agreeable unto thoſe 
d 8 Principles : And if need be, to uſe Force to that purpoſe 
is is not diſagreeable, ſince every thing hath by the Gift of 
on Nature ſtrength, to the end it may be able to defend and 
t, help itſelf, and therefore he is by Nature fitted for Peace 
ns and Mar; though coming into the World unarmed, yet be 
iis WY Path a Hand. fit to provide and handle Arms. Moreover 
right Reaſon and the Nature of Society inhibits not all 
Force, but what is repugnant to Society, that is, which 
depriveth another of his Right; for the end of Society is, 
that by mutual Aid every one may enjoy his own, And 
this were ſo, although the Dominion and Propriety of 
Poſſeſſions had not been introduced; for Life, Members, 
Liberty would yet be proper to every one, and therefore 
could not without Injury be invaded by another, and to 
make uſe of what is common, and ta ſpend as much as 
51 AS: may 
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may ſuffice Nature, would be the right of the occupant, 
which right none without Injury could take away: And Mag⸗ 

| that is made evident, ſince by Law and Uſe, Dominion is 

Jul Offic.3, eſtabliſhed, and that appears by the Orator, Ut / unum- 

+ quodque membrum ſenſum ſuum haberet, ut paje putaret ſe 
. - -walere fi proximi membri valetudinem ad fe traduxiſſet, debi- 
 litari & interrire totum corpus neceſſe eft : And applying | 
that, ſays, So if every one of us ſnatch unto himſelf the com- 
modities of other Men, and draw away from every one what | 
he can to advantage himſelf, human Society cannot ſtand, Na- 
ture gives leave to every Man, in the acquiſition of things 
uſeful, to ſupply himſelf before another : But by the Spoils of | 
another to increaſe his own Store, that Nature doth not permit. 
It is not then againſt Society to provide for one's ſelf, ſo 
that another's right be not diminiſhed ; nor is that violence 
unjuſt which doth not violate the Right of another. Of 
the two kinds, Contention by debate and by force, the 
one agreeing to Men, the other more becoming Beaſts, 

: we mult fly unto the latter when the former would not ſerve. 

Le. 1. %. The incomparable Ulpian ſays, Caſſius writes that it is by | 

vim wi. D. de Nature lawful to repel- Force by Force, and Arms by Arms. 

2 ET And this is further proved out of Sacred Hiſtory ; for | 

© ks when Abrabam having armed his Servants and Friends, | 

purſued the four Kings that ſpoiled Sodom, and returned | 
with Victory and Spoil of the Enemy, God by his Prieſt | 

Gen. xiv. 18. Melchiſedeck approved his Action, Bleſſed be the moſt High | 

BT” God, faids Melehiſædect, who hath delivered thine Enemies 
into tbine Hand. Abraham, as appears by the Story, had 
taken Arms without any ſpecial Commiſſion from God; 
therefore the Law of Nature was his Warrant, whoſe Wiſ⸗ 
dom was no leſs eminent than his Sanctity; nay, God 
himſelf hath preſcribed to his People general and perpetual 
Laws of waging War, thereby ſhewing'that Wars may be 
Juſt, even without his ſpecial Mandate; for he doth plain- | 
ly diſtinguiſh the Cauſe of the ſeven Nations (in which 
God gave a ſpecial Mandate for the deſtroying of them, 
which is properly called the Wars of God, and not of hu- | 
man Counſel) from the Cauſe of other People, and pre- 
ſcribing nothing about the juſt Cauſes of entring into War, 

- thereby ſhews them to be manifeſt enough by the Light 

of Nature, as the cauſe of the defending of the Fron- 
tien in the Warg of Jepbiba againſt the Ammonites, = 
G66 8 5 _—_ BETTS ; 10 
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he cauſe of Embaſſadors violated in the Wars of David 
W-cainſt the ſame People. 


XII. By the Law of Nature, in War thoſe things are 
acquired to us, which are either equal to that, which 
being due unto us, we cannot otherwiſe obtain, or elſe; 
is ſuch a mark as does infer Damage to the guilty Party 


by a fit meaſure of Puniſhment ; and by the Laws of Na- 
tions, not only he that wages War on a juſt Cauſe, but 
every one in ſolemn War, and without end and meaſure, 


is Maſter of all he taketh from the Enemy in that Senſe, 


= that by all Nations, both himſelf and they that have 


Title from him, are to be maintained in the Poſſeſſion of 
them; which as to external Effect we may call Domi- 


nion; Cyrus, in Xenophon, It is an everlaſting Law among Xenopb. 5. 4 


Men, that the Enemies City being taken, their Goods and Infiit. Cyri. 


| Money ſhould be the Conquerors; for the Law in that mat - 


| ter is a common Agreement, whereby the things taken i. 1. Polit. 
in War become the Takers. From the Enemy are judged | | 


to be taken away thoſe things alſo which are taken away 

from the Subjects of the Enemy, and Goods ſo taken can= =! 
not by the Law of Nations be properly ſaid taken, but Hujuſmodi rer 
when the ſame are out of all probable hopes of recovery, that non tam capta 
is, as Pomponius obſerves, brought within the bounds or 79224 nn 
guards of the Enemy; For, ſays he, ſuch is a Perſon taken in A 
War, whom the Enemies have taken out of our, and brought iu & Leg. in 
within their Guards, for till then he remains a Citizen. And BelloParag. Si 
as the Law of Nations is the ſame reaſon of a Man, 23 . 
likewiſe of a thing; and therefore Goods and Merchan- . 9 
dize are properly faid to be the Captor's, when they are 

carried Infra Præſidia of that Prince or State, by whoſe 

Subjects the ſame were taken, or into the Fleet, or into a 1. Halt's Hip. 
Haven, or ſome other place where the Navy of the Enemy Pl. Cr. p. 163. 
rides: For then it is that the recovery ſeems to be paſt _ 

all hope. And therefore the common Law of this Realm 


calls ſuch a taking a Legalis Captio in Fure Belli, and in 2 R. 3. . 3. 


7 R. 2. an Action of Treſpaſs was brought for a Ship, 7 —— Tow 
and certain Merchandize taken away, the Defendant 5, 5 . 
pleaded that he did take them in le haut Mere ou les 
Normans queut ſont Enemies le Roy: And it was 
adjudged that the fame Plea was good. And, in the Year 
1610. a Merchant had a Ship and Merchandize taken by 
Spaniard, being an Enemy; a Month after a * 
5 ͤ Af; 9 4 . ieee an, 
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M. 8. Fac. Man, with a Ship called The little Richard, retakes her from | 
B.R.2 By" the Spaniard : It was adjudged, that ſuch a poſſeſſion of | 
3 FE . the Enemy, diveſted the Owner of his Interreſt, and the 
Ed. z. 16, 17. Vretaking afterwards in Batile, gained the Captors a Pro- 
Lucas, 79. perty. 

XIII. *Tis true, the Civilians do hold, That it is not i 
every Poſſeſſion that qualifies ſuch a Caption, and makes 
1. Halt's Hi. it become the Captor's; but a firm poſſeſſion (that 15). 8 
Ti. Cr. p.163. when the Prize doth pernoctare with the Enemy, or remain 
in his poſſeſſion by the ſpace of 24 Hours; but as this is a 
® Conſulatu new Law, ſo it is conceived to be againſt the antient 
Maris, e. 283. Judgments of the Civil Law, as well as the modern Prac- 
1 . tice of common Law: For the Party in the antient Pre- 
- | vt. 13. "art, cedents doth not mention by his Plea, that the Prize did 
| WL: pernoctare with the Enemy, but generally, that the ſame 
N: R. 2. Tref- was gained by Battle of the Enemy. 
| . * „md XIV. This right of changing of Dominion or Property 
(| > EIS | b force of Arms, is ſo odious, that in the taking of Goods, | 
IT 4 by any poſſibility the right Owners may have reſtitu- 
EZ tion, the fame hath been done. And although a larger 
CY id Pe time than 24 Hours happens between the capture and re- 
1 fre 77 capture, and ſo it may. pernoctare with the Captor, yet re- 
2 4% ſititution may be made; and therefore if one Enemy taxes ca 
| the Ship and Merchandize of another Enemy, and brings re 
| her into the Ports or Havens of a Neuter Nation, the 7. 
n Owners may ſeize her, and the Admiral of that Neuter Na- of 
=' tion may in ſome caſes reſtore the Ship and Goods to their P 
Owners, and the Perſons captive to their former liberty ; re 


: ; the reaſon is, for that the ſame ought to have been brought | Ki 

90 Res 2 in. infra Praſidia (a) of that Prince or State by whoſe Subject 

8 ut ſhe was taken. a 

dem 9 A Dunkirker having ſeized a 3 — s Veſſel, ſuper E 
5 n ab hofti- altum Mare, ſold the fame with her lading at Weymouth z | 
— cen gate, whither it had been driven before ſhe was brought infra | 


—_ oy Prefid. Dom. Reg. Hiſpante : The Frenchman coming into 1 
— af jare. Port, there claims the benefit of the Laws of Nations, the 
Grotiuz de jure King of England: being then in amity with both their | 
Belli ac Ar. Princes, and that reſtitution be made; in which caſe 
ALA $16. jt was reſolved by all the Judges, (b) That if there be a 
Rep. 110. „ Caption by Letters of Marque, or Piracy, and the Veſſel 

and Goods are not brought infra Præſidia of that Prince 

or * by whoſe e the ſame was taken, the ſame 


will 


nere ee 
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will not diveſt the Property out of the Owner; with this 
agrees the Law Civil, and reſtitution may be made. 


For this is not an abſolute property immediately veſted 


in the Captor upon the taking; but a conditional pro- 
perty to anſwer the original Debt or Damage, which 


cannot be done without a judicial Adjudication, the op- 


portunity of which he hath loſt by bringing the Prize Per Ig. liber- 


s). iato the Country of another Prince: For, as to private 4, & de Ig. 


War, their Countries are as an Aſylum. my 
XV. But if the Ships of War of Nations in enmity meet 
at Sea, and there be a caption, if there be that which is 


called a firm poſſeſſion, the Neuter Nation cannot re-deliver 


| ; or make reſtitution of the thing ſo acquired: And fo it 


l | them, was in enmity with the Sovereign of him whoſe 
(Goods were taken, then the ſame will not amount unto 


was adjudged, where Samuel Pellagii with a Ship of War 1 Re. Rep. 175. 
of the Emperor of Morocco, took a Spaniſh Ship, and 3 Ballirod. 28. 
brought the ſame into England, that he could no ways 2 L 
be queſtioned for the ſame criminaliter, or reſtitution to Repriſal a- 
be made civiliter; for that the King of Spain and the gainſt a Nati- 
Morocco Emperor were Enemies, and the King of England on, does not 
in Amity with both, and that ſuch a caption is not called — * 
Spoliatio, ſed legalis captio, in which there can be no reſti- States; nor 
tution made, upon neither of the Statutes of 31 H. 6. can they be 
cap. 4. or 27 Ed. 3. cap. 13. for he that will ſue to have faid to be at 
reſtitution in England for Goods taken at Sea, muſt prove, 22.3 KY 
That the Sovereign of the Party was in amity with the King Co amRepe & 


f of England. Secondly, That he that took the Goods, his Concilio ſus tn | 
Prince was at the time of the taking in amily with the Sove- CameraStella- 


rum Michael. 


reign of him whoſe Goods were taken, For if he which took |, 3. fel. 2.4. 


a depredation or robbery, but a lawful taking, as every 
Enemy might take of another. 1 
A Spaniſh Merchant, before the King and his Council, 


in Camera Scaccarii, brought a Bill againſt divers Engliſh- 7 E. 4. 14. 
wen, wherein ſetting forth quod deprædatus & ſpoliatus fu- 13 F. 4 9: 
7 27, upon the Sea, juxia partes Britannie per quendam Virum 


22 E. 3. fol. 


Bellicaſum de Britannia, de quadam Navi, and of divers fil. mY * 
Merchandizes therein, which were brought into Egg. 


land, and came into the Hands of divers Engiiſomen, na- 
ming them, and ſo prayed. proceſs. againſt them, who 


came in, and pleaded, that in regard this depredation 
was done by a Stranger, and not by the Subjects of the 


King 
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27 E. 3. . 13. King of England, they ought not to anſwer. It was 
_ 31 H.6. c. 4 there reſolved, Quod quiſquis extraneus, who brings his 


3 Bul. 28. 


1 Ro. Rep.175. Bill upon this Statute to have reſtitutzon, debet probare 
 ***. quod tempore captionis fuit de amicitia Domini Regis; and | 

_ alſo, quod ipſe qui eum ceperit, & ſpoliavit, fuit etiam ſub | 
obedientia Regis, vel de amicitia Domini Regis, ſive Principis | 

querentis, tempore ſpoliationis, & non Inimicus Domini Re. 

gis, ſive Principis querentis : Quia ſi fuerit inimicus, & fic | 

ceperit bona, tunc non fuit ſpoliatio, nec depredatio, ſed le- 

galis captio, prout quilibet inimicus capit ſuper unum & 


alterum. 


Hujuſmodi res But if the King of England is in enmity with the Szates j 


non tam capita, of Holland, and one of their Ships of War takes a Mer- 


e chant-Man of the King of England's, and afterwards a- 


ner D. Leg, nother Ship of War of England meets the Dutchman and 


Pomponius, & his Prize, and in aperto prelio, regains the Prize, there | 
per Leg. in Bel reſtitution is commonly made, the Owners paying the 


4 Par. fi 


„ „, Salvage : So where the Prize is recovered by a Friend in 

25 85 Ft] amity, or comes into his Ports, reſtitution' is likewiſe | 

made; but when ſuch Goods become a lawful and juſt # 

Per Leg. 5 prize to the Captor, then ſhould the Admiral have a tenth | 
ar. 


liminii, 


Pefliminii. de Parti following the religious example of AHbrabaw, after | 


Cape. & ef. his Victory over the five Kings. 


Boyce & Cole, werſ. Claxton, Hill. 26, & 27 Car. 2. in B. R. Reſtitution made for- , 
merly by a French. Man, who had regained an Erg/i/ Prize out of the Hands of a 


Dutch Man of War. 


122 - 


- XVI. He that is an Enemy, may every where be aſ- F | 
ſaulted, according to the Laws of Nations. Enemies 
may therefore be attacked or ſlain on our Ground, on 


our Enemies, or on the Sea; but to aſſault, kill, or ſpoil 
him in a Haven or peaceable Port, is not lawful; but 
that proceeds not from their Perſons, but from his right 
that hath Empire there, for Civil Societies have provided 
that no force be uſed in their Countries againſt Men, 
but that of Law, and where that is open the right of 
Sir Water Hurting ceaſeth, The Carthaginian Fleet was at Anchor, 
| Ralgh, I 5. in Syphax Port, who at that time was at Peace with the 
6. 3. 9-17. Romans and Carthaginians ; Scipio unawares fell into the 

_ fame Haven, the Corthaginian Fleet being the ſtronger, 


might eaſily have deſtroyed the Romans; but yet they 
durſt not fight them. The like did the Venetian, who 
hindered the Greeks. from aſſaulting the Turki/h Heer, 10 
* a "A 


Fg 


c = AO rw 
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ais rid at Anchor in a Haven, then under the Government 
re ot that Republic; ſo when the Venetian and Turkiſh Fleet 
nd met at Tunis, though that very Port acknowledges the 
ub Ottoman Emperor; yet in regard they are in the nature 
dis of a Free Port to themſelves, and thoſe that come there, 
= they would provide for the peace of the ſame, and in- 
ie terdicted any hoſtile attempt to be made there. : 
e- The Corſairs having been in the Gulpb, put into the 
& Port of Vallona, which is ſubject to the Turk; whereup- 
on Capello, Proveditor-General for the Venetian, and 
es Captain of the Gulph, having notice of the ſame, made Hiſtory of the 
r- into the Port; and though the Ottoman Port had by 2 of 
a- Treaty permitted the Venetian to purſue the Pirates in - 648. and fol. 
nd all Places, and forbad their Commanders to protect or ,,> 


re ſhew them any Favour, yet the Caſtle interdicted, and 

he i forbad the Venetian General with Cannon to attack them; 

in for it was nevertheleſs intended by the Treaty that the 

iſe Peace of Ports muſt be preſerved. | 
aſt And the ſame Republick having War with thoſe of 1 
th BY Genoa, met, at Tyre, Reinerius Zenus Duke of Venice with © Nye 
ter the united Power of the Venetians and Piſans, counting 


no fewer Number than 74 Veſſels well provided, and Fuller's Holy 
or-. would have engaged in the very Haven, but were there War, J. 4. e. 
fa interdicted by the Governor; but yet with this Pro- 23 
viſo, that if by conſent they would go out of the Pro- 
aſ-tection of the Port, and at open Sea decide the cauſe, 
ies they had then freedom: And accordingly they ſailed 
on forth and engaged. The like not long ſince happened 
oil between Cornelius de Wit, Commander of a Ship of War — 
ut of the States General, and Captain Harman, Commander 
ht of one of His 'Majeſty's Frigates at Cales, a Challenge be- 
ed ing made in that Port by the firſt, and as briſkly ac- 
en, cepted by the latter, but both were interdicted the exe- 
of cution of the ſame in the Port, but out of the protection 
or, of the ſame they might decide the Queſtion; the which Fun. Aune 
he they did to the no ſmall Fame of the laſt ; for in that 1672. 
he - diſpute, of 380 Men then aboard the States Man of War 
er, there were ſcarce 100 whole Men in her, and Harman 
ey having entered and taken her, brought her at his Stern 
ho in Triumph to the Port again. OD. 
ho But they of Hamburgb were not ſo kind to the Eng- 
id hifh, when the Dutch Fleet fell into their Road, where rid 


- 


Fl 
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Amo 1665, at the ſame time ſome Engliſb Merchant-Men, whom they 
1666. BY: aſſaulted, took, burnt, and ſpoiled ; for which Action, 
_ and not preſerving the Peace of their Port, they were 
by the Law of Nations adjudged to anſwer the damage, 
and II think have paid moſt or all of it ſince. But Ene- | 

This is Jus mies in their own Ports may be affaulted, burnt, or de- 
— * in ſtroyed by the Laws of Arms. | 
maxime conſervanda ſunt Jara Belli. Reg. fol. 129. Arreft fall ſuper bonis Mercator, 
alienig. 8 ns 2 


XVII. If the Ships of any Nation happen to arrive in 

any of the King of England's Ports, and afterwards, and 

8 before their departure, a War breaks out, they may be 
Grot. de Jure ſecured, privile without harm of Body or Goods; 

belli & pacis but under this limitation, till it be known to the King, 

4.3: © 11+ how. the Prince or Republick of thoſe, whoſe Subjects 

Some of old the Parties are, have uſed and treated thoſe of our Nation in | 

have held that#heir Ports, But if any ſhould be fo bold as to viſit our 

Clericus, Ari. Ports after a War is begun, they are to be dealt with as 

cola & Merca: Enemies. | 8 | 2 

og pore . XVIII. By the Laws of Nations generally all things | 

mutet, oretgueate the Captor's which he takes from his Enemy, or 

de frauntur which his Enemies gained from another by Force of 
Pry g Klit. Arms; ſo likewiſe all thoſe Goods that he ſhall find in | 

Jt: 3% © his Enemies cuſtody : But then it muſt be apparently ma- 

nifeſt, and evidently proved, that is really the Ene- 

mies; for if an Engliſb Man ſhould have Goods in the 

cuſtody of a Dutch Factor at Cales, and a War ſhould 

break out between that Prince and that Republick, yet 

are not the Goods of the Eugliſb- Man ſubject to the ſei- 

. zure of the Spaniurd, it being apparent, that the Owner 

Conſal. Maris is not a Subject of their Enemies: So likewiſe if the | 

6. 273. Goods of Friends are found in the Ships of Enemies, this | 

does not ipſo fatio ſubject the ſame to be prize by the 

Laws of Nations; though it be a violent preſumption, 

„and map juſtly bear a legal examination, till which there 

Haſtis fit ile, may be a ſecuring of the prize, till adjudication ſhall paſs. 

Sele ue, S0 on the other had, if the Ships of Friends ſhalt be 

Gant : Let him freighted out to carry the Goods of Enemies, this may 

de our Ene- ſubject them to be prize, eſpeeially if the Goods ſhall be 

my, and they laden aboard -by the conſent or privity of the Maſter or Skip- 

_ —— though in France they have ſubjected and involved 

Liv. lib. zy. the innocent with the nocent, and made both of them 

$ alibi paſſim. 2 - | - Prize, 


car. I. Ot Ships of War. Ws 
prize, In the late Flemiſh Wars with England, the Often- 
ders became obſequiouſly ſerviceable with their Ships to 


6. che Traffick and Commerce of both Nations. Memora- 
- le was the Action, when the War was between the two 
© ERcpublicks, Venice and Genoa, the Grecian Ships be- 


Wing then employed, (as thoſe of Offend) were ſearched, Gregor. lib. g 
and the Enemies pulled out, but no other matter done: 
However it is moſt certain, let the Commiſſion or Protecti- 
Jon of ſuch Ships be what they will, if Men will venture 
Ito trade under ſuch a Cloak, it behoves them, that the 
kipper and his Crew be entirely ignorant; for it is his 
action that will go far in the freeing, or making abſo- 
Jute the Prize, and Goods ſo made prize, the property is 
immediately gone and changed, be the Owner who he 


> will, he never can claim the fame; for the Laws of 
„Nations made the Enemies firſt Maſters by External Domi- 
\- vion, and then by Congueſt gave the property to the Captor: 


Following that Judgment of the Romans, Whatſoever they 


got of their Enemies by Valour, they would tranſmit ts their Romani nos * 
Poſterity by Right, neflifſimas ets 


5* | h e jufliff 
Ir as credimus pofſeſſjones quas Belli Lege captas habemus; neque verò induci poſſimus ut 


Lula facilitate deleamus wirtutis monumenta, fi eas illis reduamas, quibus ſemel perie- 
rut: Ino vero tales peſſeſſiones, non tantum cum his qui nunc vivunt ciwibus naſtris com- 
nunicandas; ſed & poſteris relinguendas cenſemus : Tantum abeſt ut parta relinquendo in 

20 ipſas ea cunſtituamus, que in Hoſtes conſtitui falent : Titus Largus his opinion in 
the Senate of Reſtitution: We Romans believe thoſe poſſeſſions to be moſt honou- 

rable and juſt, which we have taken by the Law of War; nor can we be indu- 
ced by a fooliſh Facility to part with the Monuments of our Valour, and reſtore 
d them to thoſe that were not able to keep them; nor do we judge ſuch poſſeſſions 
et to be communicated only to our Country-Men now living, but to be left to our 
j- Poſterity. So far are we from relinquiſhing what we have got, and dealing with 

; N as if we were our own Enemies. De Veij idem in Romulo narrat Plu- 
tarebun. E | 


XIX. Tis not againſt Nature to ſpoil the Goods of Hif. 5. 
him, whom. it is lawful to kill; and by the Laws of Na- . yo 
tions it is permitted that the Goods of Enemies may be . 3. f. 42. 
e as well ſpoiled as taken; and Polybius obſerves, That. 1. 
. all things of the Enemies may be ſpoiled, their Ships, 
XX. And though it may happen ſometimes that a 
War may break out, and there may be no publick de- 
nouncing or proclaiming the ſame; that if a Friend or 
Neuter ſhould aſſiſt an Enemy with Contraband Goods, that 


N—äͤ— — —— 
1 4 * 
y 
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Owen, 45. is, Arms, &c. whether upon ſuch a caption the Good 

28 of may be made prize; the reſolution of which will depend 
on theſe Conſiderations. 8 

Firſt, By natural Law, where either force offered, is ri. 

Grotius, lib. 3. pelle, or puniſhment exatted of one that bath offended, ani 

cap. 3. 5. 2, 3. is denied, there needs no de nunciation; for Princes an 

not to ſtand debating with Words and Arguments, being 

injured beyond. Words: For War undertaken to reſift vic. 

lence, is proclaimed: not by an Herald, but by Nature: Fol me 

it is no more than the invading of one for another, o, ter 

| whe of the Geods of the Debtor, to anſwer the Credi. 
tor's damage. R hes, 25: x | 


- Secondly, Interpellation is introduced by the Laws Mi an 

| Nations, whereby Princes or Republicks having receive C 

injuries, may apparently ſhew that they had no otheſ an 

way to recover their oun, or that which is due to them: m. 

3 Fior ſuch Interpellation following after injuries committed i ci: 
Vi. Mais: conſtitutes that-Prince or State in a fault bat ſhall nu fat 
Pl. Cr. p. 161, 162, Er. | * ph 1. 

: * N rt Yiu E 5 643 $$ 4s. v1 1. F U 

' " Denunciation © Thirdly, Admitting that Interpellation hath gone, and of 
is either hath be ene for the damage, and no *" 


it is joyned © for that it has been conceived they may, for denunciz/ 
: with mod tion is no more but to ſignify that the Parties, againſt 
"ad" 6 1 whom the ſame is commenced, are unjuſt and will not di 
name of re; re- Fight, und therefore War is begun by the Supreme Power m 
Pente the fle. Now Princes or Republicks having done that which by ti A 
OW. Law of Nature they were not obliged to do, that is, a1 
ako ence ter a wrong done, abſtained from Wat by Friendly de. 
bended not Mianding' of Satisfaction or Reparation (which, +1 cw 
1 mly  vindica- only by the Laws of Nations) and publick Juſtice being 
2 252 denied them, there remains no other of further obligz- 
} but alſo the tion on the State, the fame amounting to, and indeed is 
- Proſecution an apparent defignce z and Proclamation is no other. 
of that which is due upon a civil or criminal Caſe. - Severus. . 


1 1 


** 


— 


Fe, XXI. Tre it is; «that while the Ronan were unc. 
s explains rupted in their Diſcicline. thev were relieien ner, 
thence was N LOR ee OD 06S 5 LR: 8 


that in the Forms te be rendered, to be ſatisfied; to be yitldth, where to be yield 
| 5 . : 4 


- 
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2s we have ſaid elſewhere is to be underſtood, unleſs they that are called upon will ra- 
ther puniſh the guilty themſelves: This requiring of things Pliny teſtifies was named 
Clarigation, ib. 8. | | ee 
in beginning a War; for they never ſent forth their Ar- 
mies till they had ſought for Juſtice in the tracts of Peace, 
and after the publick promulgation of their intent. Such 
alſo was the integrity of the Achæans, before they had 
forewarned the Enemy to a defence. Machiavel com- 
mends the ſimplicity of the Antient Florentines, that en- 
terprized no Hoſtility on their Neighbours till they had 
by ringing a Bell for the ſpace of a whole Month, ſum- 
moned them to a peaceable ſatisfaction or a brave reſiſt- 
ance: Nut theſe Cuſtoms and Inſtitutions are only of ſome 
Countries, not from the Law of Nations. The white Rod 
among the Greeks, the Turfs and Bloody Spear a- 
mong the . 3 of F 8 and W 1 
ciety (if chere en any) thirty ſolemn days after , - ky 
ſatisfaction demanded, * cf. Fe, introduced 152 that ak cy 
which we call the Cuſtom or Law of particular Kingdoms Spear, and 
and States; for there may be War no Queſtion intro- ſuch fort of 
duced, without any ſolemn Proclamation, as the violation 2 3 
of Ambaſſadors by approbation of publick Authority is not belong to 
an open denunciation of War, and upon the ſame Reaſon the Law of 
Guſtavus Adolphus invaded + the German Empire, with- Nations, 
out ever declaring War, to revenge the contumelious af Fa be. 
uſage of his Ambaſſadors at Lubeck. The form of de- came obſo- 
nunciation of War is either conditional, or abſo- lete; nay the 
jute; Conditional, when reſtitution or ſatisfaction is de- third Panick 
manded at the ſame time that the War is denounced. _ HA 
A pure or abſolute denunciation, is that which eſpecially and begun. 
is called an Indiftivn or Proclamation, which is either Varro, lib. 
when the other Party hath already begun the War, 4 l. 1 
or when he himſelf hath committed that which deſerves TPP: 4-ie- 
to be puntthed. See Examples, Grot. lib. 3. c. 3, 8, 7. _ Surcica, fal. 
' 2 13, . 
ee 22 * Feciali, part. ' 2. /e2. 10. qu. An bellam aliqhudndo 2 4d ies 


N r 


XXII. But if War be indicted, or is begun, againſt 
him Who hath the higheſt Power over the People, it is 
ſuppoſed to be proclaimed againſt all his, not only Sub- 
Jects, but thoſe who will __ themſelves unto _ as 

| being 


| dus ad nounced againſt Antiochus, they were not 
C. Tors "once 10 inſt the tolians apart er _ had o. 


oi Ships. of car „ Peer! 
peing an acceſſion, to his party. And this js. that which 
tze Law interprets, the Prince bein defied, 45 adherents 
Diffdato Prin alſo are defied z, for to proclaim a War is to defie, which 
ripe, difidati is to be Sod of that ſame War whichis, waged a. 


—— init him to whom it is indicted, as wh Fl, Wy was 9 
'to 


4 
*. 


9 themſelves with ee J 25 Herald an- 
Liv. lib. 36. wer, 25 tolians Have 4 W 0 of- th err ST accord | 
themſelves ; 4 another if 

— or King, f. f y of. e is to be warred a. 
5 that. the, effects te Laws of 859 5 ay fol. 


OW he| 
erefore 


| wh 2 it is arg te ſaid, Pad by 10 Law 17 dation pert | 
| Cyronas Pri- | 4 


amo quondam po Mn Arioviſtus was Ruful. For they were not 8 
. 4 e d gow. as an acceſſion of a Neighbour's lr 8 prin-| 


. Rae ſo by the Roman Law a0 new 2 of the 
W ee propoſil againſt Antiocbus : Tas it their. Will that Val 


nne 


Le: be entered with Ring Antiochus and thofe that folloel 
BY \ big Party. (which was,obſerved. alſo in al 8 againſt | 
440: 4. 4 King Perſeus) ſeems. e under d long as the Wat 


etl Ne et with King Autiocbus or Perſeus, and thoſe chat 
really immixed themſelves in that War. 

90 KY 8 {+ XXIII. Now the true Reaſon wherefore Nations re-| 

a4uired Denunciation to that War which was ſaid to be 

* oth /'- Juſt, by the Law of Nations, was not that Force ſhould 

nat be offered privily, or carried on by deceit, for that per- 

- ©" taing more to the expellency of their Ne than to ſtrict 

Right; (for ſome Nations (as we have read) have; ap- 

pointed their Enemy the time and place of I attle) but 

dat it might certainly appear che War was not. waged | 

by a private undertaking, but by the will of either peo 

pfe or their Heads. Servius Honoratus when he had de: 

duced the Original of the Heralds Law We” Ancus Man- 

Aus, and further. from the 'Equicole, lah, 4 if « at. any 

tin Men or Beaſts were by any Nation taken from the Pe- 

De of, Rome, ibe Pater Patratus went -with the Heralds 


(lat is, 8 who have Authofily in making Bake 
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and ſtanding before the Bounds, with a loud voice prombuncid Tum certare v. 
the cauſe of the Mar; and if they would not reſtore the things diis, tum res 
taken, or deliver up the Authors of the Injury, be threw'a Paper fe Safe. 
Spear, which was the beginning of the fight, and thence- * 
| = it was lawful, after the manner of War, to take the 

| II. 46884 | | 1 Fes 2 BS 

I XIV. War is not only lawful againſt thoſe that 
u, are our Enemies, but likewiſe againſt thoſe that ſupply 
them; but yet we muſt diſtinguiſh of the things thein- 
r ſelves. For ſome things there are that have uſe only in 
% War, as Arms: Some that have no uſe in War, as thoſe - - 
ol. BY that ſerve for pleaſure : Some that have uſe both in War 

he and out of War, as Money, Corn, Victuals, Ships and 
re BY things belonging thereto. „ „ e fe 
1̃. It is plain, that by the firſt he is my Enemy that 
r applies my Enemies with things neceſſary for the 
ar. £4 15 n IF „ | 


n- 8 2. But by the ſecond he is not, according to that of Fench and 
5 Seneca : I will not help bim 10 Monies to pay his Guards; Dutch in en. 
I if be ball defire Marbles and Robes, Juch things "butt f., neue! 
the not others, only they minifter io · bis Luxury: Soldiers and with both, 
= Arms I will not ſupply bim with; if he | ſhall ſert fbr the latter per- 
vel Bl Players and Recreations to ſoften his fierceneſs, I uiii gladiy mitted the 
ait offer to bim: Ships, of War I will not ſend bim, but \ ſuch +: _ 
Var 8 are far: Pleaſure and Oſtentalion of Princes ſporting in ſel of Pleaſure 
hat che Sea. I will deny to give to one that purpoſes the de- at Portſmenth, 
ſtruction of another's. Country thoſe things that are eſſen- _— 5 N 
tial, for it is a bounty not to be allowed f. Fa 
3. But in the third, which is a doubtful uſe, there the was no breach 
ſtate of the War is to be conſidered: For if I cannot of the Neu- 
„ aeſend myſelf unleſs I. intercept the things ſent, ne- Fality, Aue 
« celnty will then give right, but with the Burden f 
KReſtitution- , except ſome other cauſe accede; but if * Grotizs in ju- 
out che apportation of thoſe things binders the execution of 77 i & b 
my right, and he could know ſo much who brought Re: 6. 5 | 
e. them, as if 1 had driven the Enemies Fleet into a Port 
Oy or Haven, or had ſtraitened a Town with a Siege or The E916 
21- Blockade, and were now in expectation of their yielding drive the 
„er compounding, there is no queſtion but he that ſhall 5% Eaf- 
in ſuch” caſe ſurcbur my Enemy, ought in Juſtice be made e aan | 
20 liable kot che Damage I have ſuſtained through his and the Dar- 
SERIE enn 2 7 | ; 


B means : there prote&· 


A 


andi 
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ed them a» means: Like a Goaler that ſhall wilfully ſuffer my Pri- mn 
| youu the * ſoner to eſcape; or one that hath reſcued my Debtor ; 
abe Lans of juſtly detaingd by me for my damage, whereby I am in. 1. 
Nations, for jured, and according to the mtaſure of my loſs his 
which the en · Goods alſo may be ſeed and brought into ſuch a ſtate, it 
NT | wo the end I may obtain a juſt ſatisfaction. But if he WY th 
jut on the» Dath not yet done any damage, but hath been willing 
King of to do it, there will be a right by retention or ſtaying 
Britain's part. of the Ship and Goods to compel him to give caution if 
72 h 3) 6. for the future; but if my Enemies injuſtice towards me 
5.12 «0 a be moſt evident, and a Nation that ought to be Neuter 8 
confirm him in that moſt unjuſt War, in that caſe it. 
will not only Civilly be liable, but Criminally as one 
that reſcues a Pirate manifeſtly guilty from the Judge at 
the very Bar; and therofore it will be lawful to deter. 
mine againſt him by ſuch meaſures as are neceſſary and 
meet for his Offence: Wherefore within thoſe rules, he 
may be ſpoiled of Ship and Lading; and that is the 
{true rraſon why Indiction or publick Proelamation by 
internal right ought to be denounced, that ſo other Na. 
ions may ſer they have a juſt cauſe who commenced tie 
Mar, and that they ought not to be impeded in the ac- 
| quixing due ſatisfaction}, n ] 
Au) 241 42; And though Neuſters are not compellable, by the ri- 
uten Fur 18 1 — 3 wes m_ 1 to either Party without ; » 
PLOT M * 11 OT tne: t er, yet | the | 1 
df the caſe be, that if 4; <5". — d 1 
clare, though to the damage of the weaker. Such wa 
SSN 14k the caſe, when the Venetians had ſo far prevailed a- 3 
| gainſt the Turks in Candia, that Canea which they then 
beſieged by Sea and Land, was brought to that extre.. 
mity that in all human probability it muſt. then har 
been ſpeedily ſurrendred, the Zngh/o+ Ships being then 
at òngrna, and preſs d by the Turk to aſſiſt the Grant 
\ , "Signior in the relief of that City. If che Perſans whon 
5 the Engliſh had thus aſſiſted, had been Chriſtians, there ; 
n 1418 0 queſtion this Auxiliary Aid had been well ; but to 
Aaäagſſiſt an Enemy of Chriſtianity againſt Chriſtians) them. 
W ſelves hath ſeemed doubtful : But ſurely there ſeem 
N = tle reaſon for ſuch an Ambiguity 3 for if it be law- 
eee e e eee len 
5 | 1 5 the 


ee ngen 


* 


1 * * — ” Gs ” 9 
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ri. the true Religion by the Law of Nature, then there 
tor can be no doubt but they may be aided. Now by the 
in- Lawof Nature they may be entered into by Chriſtians 
his , with ſuch; for that Law is ſo common to all Men, that 

ite, BY it adlmitteth not any Difference of Religion: Nor was 
he che ſame univerſally. forbidden by the Hebrew Law, as 
ing appears by Abrabam's aiding the wicked Sodomites with Laus.corum in 


Ing 3 his Arms; and that which was very remarkable, that 72argum. . 
101 the Aſenonsans, being exceedingly ſkilful in the. Law, 


me and great Obſervers of the Hebrew Rites, yet made Vid. Carolum 

ter Leagues with the Lacedæmonians and Romans by the 1% ens 

i conſent of the Prieſts and People, yea and publickiy of- . 112. 

one f fered Sacrifice: for their ſafety: Nor were they forbid- 

eat den by the Evangelical Law, according to that of Ter- Lib. 7. c. 4: 
BE han who obſerves, That fo long as Iſrael was only 

lis People, God did juſtly command mercy towards 

WE their” Brethren alone; but after that, he gave unto 

beißt te Nations'ifor his inheritance, and the ends f 

be. Zurih for bis poſſeſſion, and that began to be paid 

vhich was promiſed” in Hoſea, They. that were not my 

People ſhall: be my People, and the Nations that had not 

obtuined mercy ſballiobiain mercy; From that time Chriſt 

J hath extended unto all the Law of fraternal: benignity, 

r excluding none from our Compaſſion, no more than Y;4: the Caſu 

out BR rom bis Vocation: From | whence it follows, chat at large in tha 

5 che action of thoſe Captains being then in the power 5 this 

de BF of the Turt, was lawful in the afliſting them againſt the 


ri XXV. And although the Goods of Friends, according Fu fciats; 
hen ro the circumſtance.) of the caſe, may be preſerved by 
IF adjudication, and reſtored. to their owner; yet all man- 
ave t ner of Goods have not that priviledge: For though the 
Ham of Trade preſerves the Goods of Friends, againſt 
ral the vigor of War, yet it does not thoſe Goods tbat ſupply Feds. Treaty 
zom be Eyemy for War, as Money, Victuals, Ships, Arms, 1 Dec. at Low. 
nere f and other things belonging thereto : for to ſupply an Ene- _ me 
t tog my that invades our! right, or ſeeks the deſtruction of char is mean 
em. "bur Countries, is a liberality not to be allowed of, and by Goods 
ie certainly ſtands with neceſſity, that if I cannot ſafely Contraband 
defend myſelf or endamage my Enemy without intercepting 7 — 
the ings lun it may j ih ige; Bus when dch good 
PE th L) 3 arg. 


— 


BOOE 1, 


ę He ſtized, whether they give the Captor a right of 
AY e Property, or right by Retention, to compel that neuter x 
Nation to give Caution for the future, by Hoftapes or 


Pues, not to ſupply the Enemy, may be a queſtion. 


The Romans who had brought Victuals to the Enemies 


Coke" i of - Cirthage, were taken by the Carthaginians, and 


5 1589+ again rendered upon requeſt 5 the - Hollanders in the 


; OG heat of the War between Sweden and Poland, never ſuf. 


ered, themſelves to be interdifted with either Nation; 
98 tho fame. State when. they had War with Spain, inter- } 
O! - cepted the French Se paſſing to or from pans but re- | 


ſtored them. 


Pant And Pompey, in the Hiſtory of the Mithvidatick War, | 
| 2 2 Guard on the Boſphorus, to obſerve if any Merchant | 

ſailed in thither ; whoſoever did, and was taken, was | 

1 — to Death: ſo Demetrins when he poſſeſſed | 


2 15 up Dunkirk, ſome e Merchans "Shin 


XK roo? 5 id. attempt to enter, but were denied by the Hoh 


.. 


toms. 


ech abſolute prize; For as neuters are not compellable by 


thtFigour of War, to give any thing againſt their- Will, ) 
pu They not againſt the Will of bath? Party aher furh things 
(OY . as may damage one another, For Perſons or Nations hav. 
ing had notice of the War, which is done, and Caution | 


IA — een 8 by Priclandtion, or ſome other publick 
„ „Ede, Hgnifying the right of their Czuſe, and\ſhall af 


wi 1 5 Eber Fo, and aſhilt the Enemy, ' whether" Af. 
Ball, l z Xiares, Nenters, or Subje@ts, the yields 4 High, 


©. da Seven 50. 70 far as to them, not only 10 the chats and damage 


Under the that may fall thereby, by making them prize; but may 


Name of Con: . make 


8 70 Moſt certain, if a Neuter Natic had tad notice of 
he" War, and Caution given them (as is uſual) not to 
apply the Enemy with the Counterband Goods, as i 

. 0 they call them; if ſuch be the caſe, the prize is be- 
Vide «Th. Cu- & of abſolutely the Captor's. So Queen Elizabeth did, 
e's ſhe ſeized on the 60 Sail of the Hanſiatick Towns, * 

o were carrying of Goods, ropas contrabunda, to the 
Gp her Enemy; ſhe condemned them, and made 


d | ©, or 28 A 


\ ei mm eo AA <c QED A, LA. 


a ty 
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of make them obnoxious to puniſhment : For it "ih the traband may 
ter ¶ Du ef thoſe that abſtain from War to do nothing for the be wang 
or Aren gehnimg of bim cube maintains a bad. Cauſe, wherchy only, 85 _ 
n, the motions of him that wayeth a juſt War may he re. ces of Ord- 
ies tarded; and where the cauſe is doubtful they ought to nance, with 
nd OY few: themſelves equal to both, permitting paſſage, al 1m clogs 
he BF baking, dreſbog; and affording Proviſion for gach Army ing to them, 
if. or Navy. SLIP ere nd» of AS 4 3 RS 
2 | 10 18 * 6 112 4: 1 ri Re 8 : WS. Powder, 
Matches, Bullets, Pikes, Swords, Lances, Spears, Halberts, Guns, Mortar-Pieces, 
P tards, Granadoes, Muſket-reſts, Bandaſliers, Salt petre, Muſkets, Mufſket-ſhot, Hel- 
re- mets, Corſlets, Breaſt-plates, *Coats of Mail, and the like kinds of Armature ; ſa 
for Horſes and other Warlike Inftruments. Vide Marine Treaty between England and 
ir, Holland, December 1. 1674. Art. 3. Fide the Attempt made by John Burrough, ta 
9 2 2 Fg S . 
nt trade with the Sæuede expreſly againſt the Interdiction of the Daniſb King: Sir Walter 
Ras; I. 5. c. 1. ro.” e 
RBW 3 . | 


ed 8 : a 2 accuſed the Tęjans for victualling — 
15, che Enemy's Navy, promiſing them Wine,, adding, n 2 
„That unleſs they — do = like for the Navy of — — 
W. the Romans, he would account them as Enemies 3 thought ar af: 
pt hut common Experience hath taught Nations and King- certained ca- 
ol. doms, when they. declare Neutrality, to make Pro- Pable of rms 
: 4 viſion by way of League with both the Nations at — 8 wy 
of War, that when it ſhould happen the Armies of both, Barrel. I. nub 
to or. any draw towards their Territories, it might be laws 4 gung. lig a. 
1 en to exhibit the Commen Qffices of Humanity { it Ce. 
e- 4 to th. 242 AA nnn N i 1. ; 
id, It happened that about ſeven ſtout Merchant-Men 
15, rode in the Port at Smyrna 3 the General of the Vene- 
he 47ans, being jealous of their joining with the Turki/o Ar, 
de mado, deſired to krow their Minds, who anſwered, 

they would prove Neuter in the Diſpute; but after- 
| Wards (though at firſt the Captains all refuſed) upon 

the threatning of the Grand Signior, to lay an Embargo . 
y- on all che Goods of the Engliſb Nation in his Dominion, e K 
on and to make Slaves of their Perſons ; thoſe Captains, Coole of the 
ck were forced to join with the Turkiſb Forces, who beat church's ſtate 
af. the Veretians from before Canga, and fo reliev'd it; the in 9 

r complained to the then Powers in Trade, | 


. i 7enctian. Am 


Y + „ 


5, gland, but cquld have no Relief, being anſwered, That 
ge %% Ships being in the e were ſubjeft to it; the 
"3 


< re WE” nl oats oo 
ke | DARIN 4 


agaʒccident 
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accident being ſuch as * Action lawful, as we = 


have afore remembred. n 


pn. 1 to all 11 . it 

any Difference upon the Score of. Religion, Vid. Ex. 
r 8 ples and Cautians. rot. 4e ure poet l. 2. 
WP. 15-3 Boo . BRemd7 1 V2 hos nar |, 
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1 CHAP. 1. | 
A | ot Letters of Waraue and Reppiral.. 
* F Taha fb what geil nfl, | * 9 

; I. Whether unladuſul by the Law tional _ — is the Founda- © 


12 Nature, and of the Roman 


III. 1 the Laws of 
Nations at this Day, and the rea- 


quherefore they are ſa recai- 
= 


IV. Of the Advantages that accrue 

by ſuch Reprizals. 

V. Of the effential Cauſes or 
Grounds generally for the awvard- 
ing Letters of Repriſals. 

* * the effential Cauſes or 


-are re © 


Grounds particularly that 
ifite before they can be awarded 
7 the Laws of Nations and of 
this Realm. 

VII. Of the ordinary and extracr- 
| dinary by the Laus of England. 
VIII: ther the ſame creates a 

Debt in the Grantee, and whether 
the Execution may be ſuſpended. 
IX. Whether the awvarding the ſame 

amounts to a Breath of Peace. 


dinary where granted, and of 
aubat Farce. 

XI. That it confifts with the Intereft 
of Princes, not only to prevent thoſe | 
things that may occafion reprize, 
but likewiſe not to deny the ſame, 
if there be ground ſufficient. 

XII. The Difference of Injuftice of- 
© fered to Subjects and to / 1008 Mf 
and aubere the one is concluded by 

xilf. Pr. not the 72 

= at is meant by denyi 

b and doing of Meli, 

takes rooting, 


and where Reprizal 
x1. aubere not. 


n 9 where 


.* Ae Fes hg 
n is Caſes ordinary. 


awarded, 


— ce, or 
Hers 


X. Of Letters of Reprizal extraor- | 


r of 


tion of Repr 
XVI. 8 os not Origination ſub- 
jects to reprixe. 
XVII. Reprizal 'not grantable, 5 
the Spoil was accafioned by War. 
XVIII. Of Perſons exempted from 
Reprizal by the Laws of Netions, 
Canon and Civil Law. 
XIX. Where Ships and Goods are 
ſubje#t to reprize, and where not. 
XX. When Right is denied, whether 
Life is engaged, and whether Per- 
| to yield" muy be flain. 
XXI. Goods taken by Reprize where 
_ the Property is altered, and where 
not tryable in the Admiralty. 
XXII. Where many Ships are pre- 
ſent, and one becomes Captor, whe- 
the Spoil muſt be divided, or re- 
main his t at became Maſter of 
the Prize. 
XXIII. Where the Grantee of Let- 


ters of Reprifal may become a 
— nnen 


XXIV. Where a Miſcaption creates 
not an Injury-in the Grantee, nor 
ſubjects Tim to anſwer Damage 
to the Sufftrers, 
XXV. Of the Duties incumbent upon 
. the Captor, and ewhether the Gouda 
taken are ſubje to pay Cuſtoms. 
XXVI. Aer the Debt and Damage 


ſatisfied, reflitution of the Refidug 
ought to be made. 


XXVII. Contribution, whether it can 
be by the Laws of England jo bim 
"whoſe Goods ars talen by Reprixe. 

XXVIII. Where Commiſſions have 
been awarded for the enquiring of 
Depredations, under which. the 
Parties have fametimes GY 


Satsfadtion.- 


| 


| 


I. Repriſals 


— 


26 —— Book. 


97 de 2 I.  Eprifale, known td 1 us 'by 'he Wor 5 a 1 
Heli et Paci ers of Mar in e other A ation; WE 
pi * 6 2. 25 N e Hudrolenſia, &c. in Imitati 
on of that Angrolev/ia among the Greeks, to ſeize. the the 

| — Citizens of that ab Fw ; whither the Murderer had fled 
and was always given'to him ho required revenge of the 

Offender ; the Sword (Repriſels)'is from the French repre 
dre and Repriſe, i i. e. reſumptio, that is, 10 fre : take or tab q 
again ane thing for another, like our Saxon Mitheruam 4 
Repriſals are Though the Act is no become lawful by the Law (in. 
all one, both 'qeed-confent of Nations, yet muſt it have its Standard 
in the Com- mark, for the fame e be done by any private Autho· N 
vil Law; Re. rity, but only by the power of that Prince or Republick, Mee 
priſalia oft po- whoſe Subject Son — Perſon is; nor is the ſam 
eee. Fantable by Authori „but where the Party an * 7A; 

* rr! Fuſice 221 lim, or the ſame rr Aue, 5 
debitoris data . e OT TORT e e 7 
ereditori pro jinjurits eee. eue, | ariſe Faris, 7 2 3. 8747. if 
cap. 9 0 2 K Fs Tos 8 


II. Ry —. — it e e ang: 
chere Act, but only the Sucoeſſor of his Eſtate, for tha e 
Goods and Eſtate; ſhould. paſs with their Burthens, was "8 
. introduced together with the et of Things; hence 
ut 7 l. ex v. it is that the Son cannot be moleſted. for the debt of hi 
canis c. ne ux- Father, * neither the Wife for the debt of the Husband, 
or pro mar. & nor the Huſband for the debt of the Wife; the ſame be. 0 
2 4. in againſt natural equity, that one ſhould be troubled for 3 
the debt of another. Nene . e 
Ulpian. Lg S0 it is, that no particular” Men owe, oe are oblige 
ent ſe.” quod" fox the debt which the Community gwes, that is, if che Aar 
. Community have any Goods; but if Money de Eut to aff q 
Fe Fe foguli Aube Commanity,. each Particular is — bound, as they ar 
bunt non tan-a part of the whole, if the Stock publick be Ning = - 
quam proprium If one lends my Country Money (ſays Senece,) 7 ill nd In 
— Maas pup. cl, my/dlf hit Debiar,. yet will I pay. my. S bare. again, 
lici partem. Being one of the Peaple, - IJ will not pay as for helf, but 3 Fi 
Seneca, lib. 6. contribute as fer my Country. Naturally, Pay, by, the very 
ge Benefic. . Roman. Lam, one A was not bound for che ather, ls 
20. & cap. 19. ge ornate another v0. not al 


«4 11 10 3.3 L 


* Lap. all net one an's Poſlſſns char * —. 
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much as with the Debts publick; the reaſon being added, c. de Execar. 
Ha- it was againſt reafon for one to be charged with the deb. - Exactioni - 
III. And though by the Law of Natare one Man's? 
Pods are not tied for the debts of another, no nor for 

Poſt of the Publick; yet by the voluntary Law of Na. 

Pons, the fame might be introduced and brought in, and 

rer. Ie fame may ſtand well with the Laws of Nature; for 

hat might be introduced by Cuſtom and tacit Conſent, 

en even Sureties without any Cauſe, may ſubject and 

Hake liable their Goods and Eſtates for the Debts of % 
Stranger, So likewiſe that for any Debt, which any C#- 


i 


ho. Soctery, or the Head thereof ought to make good, or 
ich cauſe the Sovereign or: Head hath not done right in an- 


Pthet's Debt, but hath made himſelf liable to render Sa- 
csfacrion; ſuch a Society may oblige and make liable 
il their Goods corporeal or incorporeal, for the Reddi-, 
ion of Satisfaction. Hence it was, as the great Juſti- Ma 
„n obſerves, That this Cuſtom was conſtituted by the 2, Mo. Vf. 
vVations, grounded on the Urgency of human Needs, aſ- 52. 134. 6. 
Werted with the greateſt of Neceſſities: Since without 27% 4 injuriis 


ais, great Licence would be given and tolerated for the 72. 5 
ba emmitting of Depredations and Injuries; eſpecially if 705 F< * 


y che Goods of Rulers were made liable, who ſel- 

Pom poſſeſs any thing, that, for Satisfaction, the in- 

ared may eaſily come by; whereas thoſe private Men, 

hoſe Commerces are various, may be catcht for re- 
rompence, ſometimes with the greateſt eaſe,” and fret 
From Danger. Beſides, the Owners of ſuch Prize iu, 3. cn 
Peing Members of the ſame Society, might more ea- 58. Bartel. de 
iy obtain mutual right for ſatisfaction of the injur'd, rg g. . 
nd their own future indemnity than Foreigners could, er. aum. g. 
* = without ſuch'a Tye would be very little regar- 

IV. Beſides, the Benefit of this Obligation was eom- 
mon to all Nations, ſo that they which were one Time 


in, gtiered with it, another time might be eaſed by the 

h fame! Moreover that this Cuſtom was received, appears 
rot' on %our of full Wars which Nations wage a- 
1 gant Nations” (for in theſe what is obſerved may be 


een in che Fortis ef the ancient Denunciations. Popju- 
Piſtorum Latinorum, bominibuſque, priſcis Latinis ora lib. 17 
; % 5 5 | * in icq i 


23 Dl Letters ot᷑ Maraue and Repꝛizal. Boo 1, 
Jah 31. iudico facioque.' So likewiſe in the Propoſal: Vellent, ju. v 
-. berent Pbilippo Regi, Macedonibuſque gui ſub regno eus ejent, Nut 
Gellius lib. 16. bellum indici. And in the very Decree or Proclamation 
cap. 4. itſelf ! Populus Romanus cum populo Hermundulb bominibiſ. 
gue Hermundulis bellum juſſit) but alſo where Wars an 
not come to that fulneſs of War, yet there is need of 2 
certain violent Execution of Right, that is imperfed 
Plutarch Ae- War. "Age /aus of old ſaid to PhaxrnabaZzus, 4 Subject to 1 
fl. the King of Per/ia : We, O Pharnabazus, hen we wen 3. 
the King s Friends, carried ourſelves like Friends Towards al . 

Bis, and being nom become | bis Enemits, are carry purſelvi 

like Enemies ; wherefore ſeeing you'will be ont of che thing 
that are his, we do juſtly oppoſe him in orn. A ies off 

this ſort of Execution by Reprizal was that-which th 

Athenians. called apprehenſion of Men, of which the Al. 
Archæolgiæ tick Law (as Mr Nous obſerves). If one have force of: 
Alice. im and die, his Kinſmen and Friends may apprebend Mei, 
ill either the 'Manſlayer be duly puniſhed or Fellen But it i 
5 12 to apprehend three len and no more. By which: ri 
e 15 bY ainly appears, that for the debt of the City, which ö 
und to puniſh ther Subjects that have hurt others, 

. to N a certain incorporeal right of the Subjects, that 
Vhou 1 T the liberty of taking whom they pleaſe,” and, "doin 
"de yhat they will: So that ſuch Perfons ſo taken, by 9 
the Law might be made Slaves unti the City 4i thai 
bio, which by Law. ſhe. was obliged, to fronts, In 1 
5 Ta law: manner to recover a. Citizen taken aptive by man. 
e feſt Injury, are the Sache of that City, where the Ii 
| Jer. C jury Was done, retained by Reprize, Wherefore 2 
. Caribage they would not ſuffer Ariſton the Hrian to 1 3 
1 2 taken; for, ſaid they, tbe ſame will befal the Carthaginian\® 
jr Tyre, and in uber Ti owns of Trage, whereta Jo. ofa 
rejort, 
SO. A cop Adminiſtration of Juſtice is not the lat 1 
eng; wherein Princes are ſtiled rods : To detiy or de. 
y: Juſtice is Injuſtice; Juſtice is every Man's right. 
— — hath not forfeited wr nd might claim wy the 7 7 
| : Gentium. | . | I 

| earn, rei cee the Party ee bein- his Doefnitis f 
c. 16. ig Gentence or Fudgment, within a fit time againſt the Per 


conflit. Lg. ſon of whom e complains, or if there be a J oe f 


gut naftituere given againſt apparent Right and Law; yet if no Rell 
7 rei vindic. 


.f Hetters ot Marque and Mepizal. 29 
us| be had, the Bodies and Moveables of his ty 
vlg renders not right, may be taken. 
L In the Proſecution of which there muſt be, 1 
The Oath of the Party injured, or other ſufficient , 
Prof, touching the pretended Injury, and of the er- 
tam Loſs- and Damage thereby ſuſtained. a 
„A Proof of the due Proſecution for the e bang of 
9 ; Setirbr don im A degal way. T ble d N. . 
z. Protelation or denial of Den a6 e 21h 3 0 1 . v5 
A complaint to his own Prince or StateG. 8 
3 Requiſition of Juſtice by him or them, made to the 
*. Supreme e Head or Stave, where e in che Ae 
courſe was denied. 
6. Perſiſtency ſtill, in the denial *< Juſtice. | 1 
All which being done, Letters of Reprizal under ſuch 
aautions, reſtrictions, and -limleation ane conſonant to 
71, Ltr, and as the ſpecial caſe may require, may iſſue not 
11 only by the Jus Gentium and Civile, deer antient — 

| and municipal Laws of! the Kingdom, 5. be N e hoy 


: 0 5 : a 
ie 1952 577 Tot Iatter Clauſe.” 


15 N Regs mn. Pal. Th E. 3 phe 2+: 40 5 Pat. a;. H. 6. part. 2. | 


lay e Reprizal grantable by the Laws of England, 

"= 150 FU Ordinary and Extraerdinary.- The Or | 

5 Na ar e either within the Realm or without, and are 
1, ways þ 3 ed 1 5 any Figl liſh Merchants ar their Goods F Fitz. H. N. 
are ſpoiled, or taken from them, in parts beyond the Sea — 114. 
Merchants N s, and cannot upon Suit, or the Par. Raf 4. 
King's demand ing o of Juſtice for him, obtain the ſame, 14 H. 6: par. 
all have upon Teſtimony of e dorſ.i 5. 17. 
out. of. ye C ancety, to arreſt the Merchants Strangers 22.0 M. 5: 
of that Nation their Goods ber in En 1.2 ; the which 777 5 75 
is grantable to the Subject oppreſſed of Common Right, by par. 2. M. 25. 
„the 1 379 Q— or Keeper of England, who always in ſuch 4% 2. & 4 
9 fo, ath the approbation of the King or Council, or 7124-125: 


N 4 


or - his fo doing 3 the, other, which is for ſarisfaQion e _ 
t of the Realm, | is always under the Great Seal. ales Hif 
IE! ry We P. Cr p. 162. 


ö * are either, 1. particular to particular benden upon particular Occaſions; or, 
221i General, which hath in a great Degree the Effect of a War, though it is not a 


agiler War, Ser for more ee eee en Chap. 1. See. 6. 
N KH get 963 inne 


58 k 9 F. 372 #8 ag en a VIII But 


785 | 


30 Of otters ef Man Reprizal, Boox 
"© VIE: Bur Letters of Reprizal granted in the Ordinay 


Way for e Bat 8 out of the Realm, which are . 
— — — 


tuere de rei 


ing ſealed, the ſame does immediately create — veſt a 


ner and by ſuch means as the ſame Letters Patents do 
direct out of the Goods and Eſtates of his Subjects, who 

Vide Treaty refuſes. Or 
: Legiſlative power of Peace and War in a publick 
Bj Treaty for the Nation's good, they may be mortified, 


1 by the grear Seal in putiuance of that | 


Y). 
'> Nor do I ſee it an a unjuſt Interhal to deny the Exe. 


 - cation: of ſuch Letters Patents, oſs to that of dt 
Paul, All things ars lawful for me, I] things: are mt 
expedimy.. Now to the true Int ion of the word 


tawful ftridtly, it is to do a thing without viplating the 
-.. 4... Rules of and Charity. Now there are many things 


amongſt men which ars nor ee juſt and Eaniior be | 


done without violating the Laws of Charity; yet att 
Duntilia. lawful to be done, as in the Law of the XII. V Kale, the 


Creditors might divide the Debior*s' Bbtly amongſt 'zbems, 80 
in RY ing ſatisfaction for Dama es, the Lives and | 
in Death and De. 


nocents may be involve 


8 Won. whoſe cable Ttact in Commerce never 
gave them kno ae N 11 Benin, not 

| were they Actors! in the Tru is trpe er 
Omnia dat | ror according to that of Pace, 52 7 Prince or Stat 


Jufia negat. that denies me right. gives me all. zut the in arable 


Ora. fro Cicero obſerves, That there are 30 ny 10 be done ith Joes 


Balbo. 2 ubom you have receiv'd an, HD, of 


; whſt have a meaſure... ſupreme. 4 
835 think that the D tack 15 brunet ris 


zal cannot well be effected without e g the 
Peace of both Eſtates, there may be a juſt cauſe to reſ- 


pite 


reat Seal of England, cannot be revoked, | 
in point of State there may be a ſuſpend. | 

— — of them for reaſon grounded on the 

1 2 good) and the reaſon wherefore they cannot be 
annulled or evoked is, becauſe after the Perſon injure | 

Leg. qui refti- hath hoon ru ge and hath according to Law made out by | 
his loſs, and Letters of Requeſt have * and no 

| windic. 3 made, then the Letters Patents of Reprizal be. 


Debt in the Grantee to be falisfied i in ſuch man- WM * 


protelates to do right (however as the King | 


clansgtn ee rs 32 
ite the Execution til 2 time more convenient may « oc- 7 enim ali- 
or 5 the Lives and Eftates of thouſands may be 94 e ron | 
the repairing of one Injury, private and 74 Poor 
pee 1 1 ſee the fame to appear FP puguant ro Mine. 
Joche I. Ws tive * have been made for the award. 
q ingcthaſe Sas Tis very. true the | Statute + 4Hen. 5.c. 1 
| t at the grievous Comp! aints of the 
Commons. .of Enpland, who had ſuffered, many Wrongs | = 
and. Inj aries 1 in the Loſs of their . 85 and Goods 11 
4 W Sea aga inſt Le Leagues, {afe-Condy acts, and Tru: 
« [ces Which were broken by the Subjefts "of. 0 15 Near be 
« tions,.. the ſame Parliament reciting their wil n 
ha rovide Remedy and Relief for the el by 
0 0 e d mes unto them beyond fog up- 
nt to the Keeper of the Privy-Seal, (on. full 
2 8 7 eh he hall ſign Letters of Requeſt to 
eftitution /.and' ior pid the Parties 
{/grieved.: Which if not made in convenient tirne, then 
« the Lord Chancellor of England ſhall grant Letters of | 
4, Reprizal in due Rom of Law for the, Indempnity of 
# the, Perſons intereſted and injured.“ Yet, this does in 
| 90 reſpett. xeftrain.the King's Prerogative and Autho- 
ns which, he had * the, Common Law in the judging 
aveniency. and time, when to be Executed. Nor 
Le e ſubſequent. Statute T, feciting: «-(WHereas di. H4B44 p 4: 
« pers great offences were often committed nd 
Leagues. Hue and Anuties between the 
« any other Ta n States, agataft Alea N 
14 « dur and Licences, and againſt the Laws and 
* Statutes of the Realm in that caſe, made and 
WEE ing e Freat flander of our Sodereign 


28 the Damages of the goo 
Commons. of England. t Hugo 
Darien, Effabliſhed, Enacted, and 
25 oficenen by the-Conſent ofthe Lows Spit nl 
« 2nd 2 Al. and Commons alſembled in 
0 ir That all 5 and D2dfnances 
 UKatN(t enders 13 * Truces, lake - 
Canons, 5 80 Amivies fh all be in Tull-fo2ce, 118 
2 repting rhe tanſe tn the Act which mave it High 
. wh n in the Second Pear of Hen. 5. 
fore ”Y ine there were Statutes made for the more ef- 
11 ee fectual 


2 


9114 


4 . 
o 


Ft, and Repꝛizal. Book . 


fectual providing for the Subject, and Letters of Repri. 


. 


+ Johan, Reg. Zals, they being granted long F before the Statutes, and] 
memb. 22. the King's Prerogative not the lealt diminiſhed, but 
v ö remaining at the Common Law to judge when expe: | 


pert.2.der/.4.8 Gent. 


IX. And ſince the granting of Letters of Reprizi F 


Pide F. 15. and framing of them, to recommend one that was grant. 
Foftea. ed upon Solemn Advice, and for the Reaſons therein 


& + 4 > +. & 'V 


my during the time of War, and may at any time be 


revoked,” ©. 


Machiavel on XI. As Princes by the Laws of Nations are reſponſible | 
his Tit. Liv. C. for injuries publick, ſo ſhould they by the moſt prudent 
oo prevent thoſe that are ' private, not 


APrincein ways imaginab | 

15 "ater lage ſuffering Foreigners, if poſſible, to receive wrongs in 
- bur for cheir Countries: For, as the Florentine obſerves, If a Mai 
Load of ' be exceedingly off ended, either by the publick,” or by any other 


Sheep-Skins. private hand, in a Foreign Nation, and cannot obtain repara- 


4 wi * p dien according to Fuſtice, be will never leave blowing the Coal, 


Ducis Bur. r ceaſe promoting the injury, till the flame break out .int 


end. War; in which he cares not i, be ſee the ruin of that King. 


dom or State, where be receiv? d bis wrongs. 


Nor ſhould the Prince or State of the Perſon inju red, | 
value his Misfortune at ſo low a Rate, as to deny him 


| Letters of Requeſt, for that were to heap up injury upon 
Lg. gui reſti. injury; but likewiſe, if Juſtice be denied after ſuch re- 
tuere de rei queſt, to arm him with power to take ſatisfaction by re- 
vindicat. priſe, vi, manu 'Sf militari.- _ be 4 : 1 % 3 | | 
_. Generally there always proceed Letters of Requeſt, 
two or three, more or leſs ; and according to the ſatisfa- 
ction, ſufficient, or inſufficient, returned in anſwer to the 

ſame, Commiſſions are awarded, 1 + 
Res judic. pro XII. Subjects cannot by force hinder the Execution even 


_— of an unjuſt Judgment, or lawfully purſue their nigh 


R 
K * * n 1 2 Fr <5 bs iP 2 
Oui 0:66 p . 
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by force, by reaſon of the efficacy of the power over them: as true, 7udex 


But 28 have a right to compel, which yet they N 


ut cannot uſe lawfully, ſo long as they may obtain ſatisfa- aur. 
e. n by Judgment. But if that ceaſes, then Reprizal is 
let in. | n 
XIII. Now Judgment is obtained either in the Ordinary Es cum ger in 
n, Courſe, by way of Proſecution, or Suit, or Appeal from then F . 
or | fame, after Sentence, or Judgment given, to a higher que debitorit 
ne Court; or elſe in the Extraordinary way, which is by way ven fuiſet, ab. 
u. of Supplication, or Petition to the Supreme Power ; but H ez, 
in we muſt underſtand that to be, when the matter in com aan, 25 
troverſy is, tam quoad merita quam quoad modum procedendi; quæriiur an 
or pot doubtful, for in doubtful matters the preſumption is/o/uto debitori 
u. eyer for the Judge or Court. 7 5 ; _ = 
Jas But the Reprizal muſt be grounded on wrong Judg- eee bes 
n- went given in matters 10. doubif, ul, which might have reflituendam 
16- 


been redreſſed one way or other; either by the ordinary probavit, Leg. 
WT or extraordinary power of the Country or Place; and 7/50 i 


the which was apparently perverted or denied. CO FO 
ble But if the matter be doubtful, then otherwiſe ; for in : 
nt Cauſes dubious or difficult, there is a preſumption always 
ot that Juſtice: was truly Adminiſtred by them who were l 
in ee. publick Judgments. CCC 
a; XIV. And R in this latter Caſe, ſome * are of Opinion, Yer debi- 
ber chat if the Caſe were dubious, and if the Judgment were _ 25 ma 
1. agginſt apparent Right, the Stranger oppreſſed is let into ne bin 
ls, his ſatisfaction z and the reafon is, becauſe the Judge's permanet.Pau- 


Authority is not the ſame over Foreigners, as over Subjetts, lu Leg: Julia 
for the reaſon above-mentioned. 8 

If an Engliſb Merchant ſhall proſecute a Suit in the Or- lk. 
dinary Courts of the Law beyond Seas, and Sentence or 
im Judgment ſhall paſs againſt him, from which he appeals 
on to the Supreme Fudgment, and there the firſt Judgment or 
re. Sentence is affirmed, though the Complainant hath receiv- 
re · ¶ ed a Judgment againſt the real Right of the Cauſe, yet 

IE this will be no cauſe for Letters of Reprizal, though per- 
lt, haps it may occaſion Letters of Requeſt (if there be ſtrong 
fa- eircumſtanees for the ſame) to have a rehearing of the : 
the Cauſe, ; et 

But if an Engli/þ Man ſhall recover a Debt there, and 

en then the Officer having the Debtor in Cuſtody, will wil- 
by 8 


4 

| 
| 
l 
10 
1 

| 

| 
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a e fully let the Priſoner eſcape, and then become dab 
N the ſame may perhaps occaſion Reprizal. 
Nathan, 20 in England, If a Foreigner dag an Action Perſorial | 
2 e g lünſt J. S. and the matter is found! ecial.or general, and | 


4 ps a ourt' refuſes it; and | 
itiam, then the Defendant dies, and with Rien the Action, (the 
rand Char- nature of it being ſuch) the Party is 'here without Re 

ter 55 . gre the fame 1 occalion Letters 'of Me ned if it | 

Pit ing ie off from 
8 Mo 5 N. Man 18 Ul 1 0 ny leg 1 Cour 


beyond Seas, and 1515 Military Gove oppoſe 8 the 


proſecution, and by force he V g ebtor and 


"NR his Goods, the Sentence or Judg ment 18 obtained": its 


— 


u/cany, for 
| — his Countr7. 


ters of Requeſt to the States of Holland; for Satisfaction within 18 Months, otherwiſe 


the depredation committed on the Ship and Goods of Mr Stanpe, who was ſpoiled 


Nov.1670. on fin uch caſes compelled | to reſort to the Ordinary ; pro- | 


| .. forth : A fingular DER bl, Oh you wil find here- 
the other de- Under. T | i 
predations F 


A Copy of 
Letters Pa- 


Slaughter, ultimate. end being Execution, being Ns fruſtrated, may f 
Lee againſtthe occaſion Letters of, Reprizal.. 7 ö 
Governor of V. Perſons murder'd, ſi old, or Nene ie 'damni! 


Leghorn, upon Bed in hoſtile. manner, in the Terri I ks or places be, | 


Geuld and © longing to chat King, to whom Letters, of Requeſt are | 
ors WY yce forth, if no ſatisfaction be. Kg Letters of | 
chants, in Reprizal may iſſue forth; and the etltioners are | 


which two Ain 
Letters of Re- ochtion : But the Prince of that, Country, againſt whom 
| damage out of his 


veſt were the fame are awarded, ; muſt, repair the 
ent to the „en their Eſtates, who committed the injuries, z and if that 
Hufe of "raves deficicnt, it muſt chen fall as a common Debt on 


Such Letters of Requeſt generally allot a time +. cer. 


After the tain for Damages to be repair d. if not, Reprizals to iſſue 


committed by the Flemings, o on che Engl * his Majeſty in 167 5. iſſued forth his Let: 


Letters of Reprizal. "Vide Journals of that Year, and Leo Aitæma, P. 48. 13. 41. 82. 
So likewiſe Letters of Nequeſt went to the King of Spain, requiring Satisfaction for 


and murdered at the Havanna, Anno 1674, Vide the Proclamation 1 675. of W 
promiſed by his Majeſty" for the apprehending the Offenders: dead. or alive. | . 


FSHARLES the Second, by the Grace of God, « of 81 
f England, Scotland, France, and Ireland, King, De- on 


(eel Rep. tender of theFuith, ,Ge, To all Chuan People, to to WI 


_— RT by oy 9 * * 3. A 1 wo WP * * * 
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3 
whom theſe Pꝛeſents ſhall come, GREETING ꝛ zals from the 
WHEREAS our loving Subject William Courten, King of Great 
Eſqz-decea(ed, and his Partners Anno 1643, by the 2/7, unt 
Wvepcedation-and hoſtile ad of one Gailand, Com- ga of Eng- 
maänder in chief ok Two Ships belonging to: the % againſt 

Caſt- India Company of the Netherlands, was be: the States. 
teen Goa and Maccao in the Straights of Malacca, Were r 
it depzived and moſt .injuriouſly ſpoited of a certain eg ne e 

g named the Bona Eſperanza, and of her Tack: High Court 
ling: Apparel, and Furmture, and all the Goods ot Chancery, 
and Laving in her, upon a very hopeful trading Coy: 10 Mali, 15. 
age to China, which were carried to Batavia, and C/ *: 
there all de facto without due Pꝛotceſs of Law confil. 
cated... And that allo in the ſame Pear another ; 
laden Ship of Dur ſaid Subjec, calſed the Henry 
Bonadwenture, being come on G2ound near the Jfland 

Mauritius, was there both Ship and Goods ſeized 
upon by ſome. of the Officers and Piniſters, and 
others under the Command of the ſatd Eaſt⸗India 
- WCompany, and _ntterly detained from the right - 

e WOwners, AND WHEREAS the (af William 

W-ourten, and his Alligns in his Life time, uſed all 
poſſible endeavours to recover the lad Ships and 
O0bovs, and to pꝛocure further Juſtice againſt the Ba- 
lefacto2s, and pet could obtain no Reſtitution oz Sa- 
Weigtfaction, whereby they became much to be diſtreſſed 

und utteriy undone in their Eſtate and Credit: And 
that thereupon, and upon the moſt humble Supplt- 
cations and Addzeſſes of Francis Earl of Shrewſbury, 
and William'Courcen,' Eſqz Gꝛand Child and Þeir-of 
the ſatd Sir William deceaſed, Sir John Ayton/and Sir 
Edmond Turner Knights, George Carew andy. Charles 
Whitaker Efquires, on the behalf of themſelves and 
: {divers others interefſed in the ſaid two Ships Bona 
Esperanza, and Henry Bonadventure, and in the 
Eſtates of the ſaid Sir William Courten dec eaſed, Sir 
Edward Littleton Baronet, and Sir Paul Pindar Knight 
deceaſed, that TUe would take their Caſe into Guͤr 
Puncelpconliveration. WE OUT OF. A JUST 
SENSE Ie then had and till have of their unjuſt 
SUEFERIN GS: in that buſineſs ; both by Dur 
own Letters: under OUR SIGN Manual to the 
dates General ot the United Provinces, and by Sir 
—_ —r=_T C'2 George 


| 35 


Of Letters of Marque and Reprizal. Book Il, 
George Downing Knight and Baronet, Our Envoy 
Extraozdinarp, to whom We: gave Especial Cam 
mand [0 to do, required ſatisfaction to be made ar 


tozding to the Rules of Juſtice, ann the Amity and 
good cozreſpoidence, which Cle then deſired to con 


WHEREAS after ſeveral Adqdzeſtes made to thi | 
ſaid States-General by "dur. ſath eEnvoy, and nothing 
Franten effectual. fo Relief of Dur kad Subjects | 


(whom we take Oarſetues in Ponour and Juſtice, 


concerned. to ſee ſatigfico and repatd)” Ale lateh 
910 e the ſaid! Sir George Downing tu intimate 
all 1 

final 


fa the aid | 
fired and ſinee elapſed, 1 t We might ſo govern} 
9 


Our leives thereupo t Dur aforetato Subjects 
might be relteven according to Right and Juſtice; } 
und per no. ſatisfactory Anſwer hath been given, u 
"that TUe cannot but apptchend.ft to be, not only a ne 


fruitleſs Endeavour, but a p2oftitiiting of Pur bs 
ngtr and: Digntty, to ma 2 further Application, f 


after d mand denials and filghtings. A N 0 W 


WHEREAS John Exton, , Doctor of Laws, 


Indge of our Þigh. Avmicalty. Tourt ok England, 


upon out nd, to certify. to Us the Uatue ol 


che Lanes and Damages fliſtaiied by the ſat Wi 


nam Courten ann Partners, whofe Jntereſt 18 non 
neſted in our loving Stibfects, Sir Edmond Turner, 


1 night, and George Carew, Eſq, and Partners, 
häth upon full Examination and Pꝛoots thereof 
made by. CWitnelles, in Dur Pigh Court of Adm. 


raity; repozted and. certified under his pand, that 
lame do amount to the Sum of Dne Hundred 


the 
Up die Thouſand ſix Pundred aud tivelve Pounds, 


OW KNOW XE, That faz a ful refticucton 


ta be made to them fo2 their Ships, Soods and 


Merchanvizes, of, which che lad William.” Courten, 
an the aſſigns .of the ald William Covrten. and 


Partners, were fv deſpoiled as.afozeſaco,. wth all 
ſuch Colts and Charges, as they thall be at fo2 th 
12 ol the ſame, Ale by the advice of Out 


Ic 


** 
7 8-4 
* ? 


ll have thought fit,” and dy chele Pre 


/ : 


erve with. them firm. and tnvtolable; A ND} 


nify to the laid States, that we expected thei i 
nfwer, concerning ſatisfaction to be made 
Shtps aud Goods by. a time then pr. 


Sa” A a oe io 54 o—__——_—____ F< Ep 
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rite do gant Licence and Authozity under Our 
eat; Seal of England, unto our ſaid Subjeas Sir 
Edmapd Turner and George Carew, their Execuco!s, 
| 1 mracues nd Alligns, fo2 and on the behalt 
themſetves,. and other perſons tnterefied as a- 
fozefain,. to equip, vidual, furniſh, and to ſec to 


Bea from-time to time, ſuch and ſo many SAPs 


Mnaces as they ſhall think fit. PROVIDE 


ann 
aways that there be an Entry made and recorded in 


the Admiralty Court ok the Wames of all Ships 


and Kenelg, and of their Burden and ammunition, 
and to: vom long time they are vicualled 2 And alſo 
0 INE 1 5 tbe Commander thereot, beroze the 
= the {i 
ud take and appzehend any of the Ships, Goods, 
Ponies and Yerchandtzes of. the States General, o2 
ap of the Subjects inhabiting within any their Do⸗ 
W minfons oz Territoxtes, wbereſoever the ſame Tall 
pe köund, and not in any Jo2t o2 Harbour fit 


02. 17 of them be ſet foꝛth to Sea Ano with 
ips and Pinaces by fozce of Arms to ſet 


g- 
ng 


Jand, oz Ireland, Atileſs it be the hips and Goods 


ee the Parties hat did the Cürong. And the (ald 


Ships and Goods, Yontes and Yerchanatzes, be- 
fg o taken and brought into ſome Pot of Our 


Realms and Domintons, an Inventozp thereof ſhall 


Maker, noz any of the Company, that ſhall ſerve 
K vis own perloit, Wi Monate and advance 


be taken by Authozity of Dur Court of Admiralty 
by the Judge 02 Judges tbereof, koz the time being, 
upon Proof, made befoze him oz them, that the ſald 


Ships, Goods, Cdlares, Merchandizes or Poney, did 


belong to the States General, 02 any of the Subfects 
atozefaty. That they ſhall be lawkul Prize to 


he kad Sir Eamond Turner nn George Carew, thetr 
Ekecutozs, Admintſtratozs and Alligns as afore- 


to tetain and Keep in their 02 any of their Poſ- 


faty 
| reſſiaig, and to make ſale, and iſpoſe thereof in 


arket oꝛ howſoever elſe, to their and every 


open | | 
| of theit beſt Advantage and Benefit, in as ample 
manner as at any time heretofoze bath been accu- 


| o Repzizal, and to have and enjoy 
te as  tawfil 8 their own | 
Goods: 80 THAT NEITHER Captain 


« the 


* 
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4 pal in any manner of wiſe be reputed dz chal. | 
Fiir, any of ourLaws, 


fre the Ships and Merchandise ot the States Ge. We 
neral; q forme of their Subjects ugs aforeſaid. And Wy f! 


ſald WP of Mar, ſhall be conßiſcated to our Ale. 
*<AND FURTHER, Te: do hereby declarc, 
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«the ſatd enterpule in manner and form afo2eſai, | 4 


cf 

71 
or 15 us well our Subjects as anp other, to 5 
bp the ſaid Ships, Goods, and Metchandizeg 0 
te 'f\o' taken and appꝛehended ae Captains, Wy; 
« Daſters and others, and-adjeidged 9s: 1 4 5 
*without.” any Damage, Lols, Pindräner, Trou. 
ble, oz moleſtation, o2 iucumbzance, to 'befal the BY”! 
«Taid Buyers, 92. any ot them, mn as ample and law By ©: 
„ kul manner, as if the Ships, Goovs,'/Wares; and Wy* 
« Merthandize, had been come and gotten 'by the 
6 {awtfnl Traffick of Merchants, oz ö quit: Paizes 
An the Time of open Mar. PROVIDED al 
ways, that all Ships, Soods, and Merchandize, I -1 
taken dp virtue of this Dur Commiſſion (hall be W* 

kept fn ſafety, and no part ok them waſted; ſpoited W's” 
o: 'Diminithed;” oz the Bult thereok broken, until 
Judgment have fürſt paſt as afozeſald, that they 


Cl 


that allo tt ſhall be lalvful'for all manner ol 


if by colour''of tbis our Commiſſion, there thall be 
aken any Ships, Goods, or Betchandizes'of any 
of” our foving hy inte Ws the'@ubjeas' 8 
ince,” 02 State in good Lean & 02 Urnſep with | 

Is (except the States General) di their Subjects as 
afozeſaid;'and the Goods therein laden, fold und em. 
be33eled, o2 diminiſhed, oz the Bulk thereof broken 
in any place befoze they shall be adjudged to be⸗ 
long to the States General, 02 ſome ok their Subjects 
as atozelatd, that then this Commiſſion ſhall be of 
u {ulficient Authority, to take the lad Ships, 
Goods and Verchandizes, oz to warrant, oz ſave 
harmie(s ſuch as ſhall receive, buy oꝛ intermeddie 
therein; but that both the prizes la talen, and the 


#4 


chat it is our CMill and Pleaſure; that thts Dur 
«Commiſſion tail-remain in fill fozce:and: power, 
8 t0"alf"tneents"anv"purpoſes; until the ud or 


mond Turner, dub George Carew, their Execu- 
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qa Ar, I. Of Letters of Marque and Reprizal. 
0 N ereot haue by foꝛce of arms ap⸗ 


e 
um the ſald Stazes General, 02 thetr Subjects, one 
1 0220, fifty ane thouſand ſir hundzed and twelve 
cds, sccozding to the Appzatſement to be 
nb ſufficient Appraiſers, upon Path nami- 
* Vale and authonzed in Dur laid Court of Ad⸗ 
A 4 of all uch Ships, Goods, Wares, and 


AM estes General, o hy Of their Subjects, by vir⸗ 
Aitue ok this Commiiſion, 02 hall otherways re- 
=<ceive-ſatistacicar ok the Debt atozeſaid, by Tom⸗ 
belton ko be made between thoſe of the Eaſt 
India cempanp of the Netherlands, and the ſald 
„Sir Edmond Turner, and George Carew, their 
W-*-Executozs, Adminiſtratozs and Alſigns⸗ as afoze- 
Flad. NOTWITHSTANDING it {0 happen, the 
peſent Difference between Us, and the 8 8 
Genera, depending upon general Repnlals, map 
dene agreed and compoſed, and that in the Inte⸗ 
rim a peace and N map be 

= ff: cenewed; between Us and the ſald States General + 
Ang which: Cafe Hevertheleſs, It ig Dur. Mill and 
«Pleaſure that iu the Execution of this Dur Com: 
*-miflion,; no Giolence ſhall be done to the Perſons 
Coke the laid Subjects of the ſaid States General, 
«but; only in Cale of Reſiſtance, and that after 
din cold Blood, the Subjects ok the- ſald States 
General, ff hurt or wounded; chall be uſed with 
«© alb convenient office of humanity and kindnels. 
AND FURT HIER, Qur Will and Pleaſure is, 
„Ehnt although it ſhail happen that all Paltili⸗ 
* —.—. 8 and the States General, and Dur 
cecpecwe Subjects ſhall ceaſe, yet this Dur Com- 
Ammiiſton ſhall remain, and be in full Fozce and 
Power, to che ſaid Sir Edmond Turner, and Geng 
--\Carew, their Executoꝛzs, Adminiſtratozs, and Al- 
guns, as afotefaid; by virtue thereof to appze⸗ 


- 
a 
| 9 
i 


eng Maze ol the (aid: Ships and Goods al the 
 Stiites- General; 102 any ot their (aid Subjects. as 
r 
„eren, "ob and pap all ſu ots a 

(Nh) . C4 * m Charges 


taken, ſeized, recover d, and recefven 


andizeg, as: ſhall be taken from the ſain 


51hendj/take: and let 6 by Force and arme, ſo 


39 


fuld Sir Edmond Turner and George Carew, their Ext:. 


a W * Por 2 
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“ Charges as the ſafd Sir Edmond Turner, and en 
George Carew, their Executoꝛg, Adminiſtrators, 
*© 02 Alligns, as afozeſatd, ſhall fram time to time 
„ make P200f to bade digburſed, and paid towards } 
the equipping, manning, Paying. furniſhing, and 
+ victualling of the faid Ships, io licenſed and au; 
* thorized as ato2eſaty, by this our ſaty Commi: 


ian to be equipped, maimed, furniſhed, and vic i 
. tualled, by the {atd Sir Edmond Turner, and Georg: f 5 
** Carew, their Executozs. Adminiffratozs, and al By 
* ſigns as ato2eſatd, to2 the Purpoſe afozeſaid, Ml 4: 
AND OUR WILL and Pleaſure is, and we da . 
hereby require Dur Judge oz Judges of Our bigh be 
Court of Admiralty, fo2 the Time being, and ll ve 
other Dfficers of the Admiralty, and all other Wh ce 


our Judge 92 Judges, Officers, Binifters, and W<: 
Subjects whatſoever, to be aiding and aſſiſting ts | 155 
the ſaid Sir Edmond Turner, ang George Carev, © 
their Erecuto?s, Adminiſtratozs, and Aſſigns as | Ag 
afozeſatd, in ail Points in the due Execution of WM 
this Dur Royal Commiſſion, and to p2oceed to W*? 


Adjudications, and adjudge all Ships, Percha MW * 


Taken, actozding to our Princely Intention, here: | 
 Uignified and expreſſed, and to take Care that | 
S Dur Royal Commiſſion to be duly evecuted, | 
aud favourably interpꝛeted and conſtrued in all re: | 
lpects, to. the Benefit and beſt Advantage of the 


Dies, Monies and Goods by Uirtue thereof to be G 
ha 
[i 


4 

\ 
I Adminiſtratozs, and Atfigns, as afozeſaid. i ? 
IN WITNESS whereof, THe have caſed thele Our 
Letters to be made Patents. Witneſs Ourſeiſ at Wl /* 
Weſtminſter, the 19:h Day of May, in the Seven WM * 
teenth Feat of Dur Reis. 
4 


BY THE KING. 


XVI. It is not the place of any Man's Navi y, but his | 
Domicil; not of his. Origination but of his Habitation, that 


ſubjects him to Repriae The Law doth not conſider fo 


much where he was born, as where he lives ; not ſo much 
Where he came into the World, as where he improve 
TEAS nee enn 


U 


the World, 
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ov. II. Of Letters ot Marque and Nepnzal. 
therefore Letters of Reprizal ſhould be awarded 


aaxinſt the Subjects of the Duke of Horence, and a Na- 
tive of Florence, (bur denizened or naturalized in England) 
ſhould have a Ship in a Voyage for Leghorn, if a Caption 


ſhould be made, the ſame is not lawful, nor can the ſame 
he made Prize. Yet by the Laws of England, a natural 


" „ 


be happens to be commorant in the Enemy's Country. 


XVII. It doch not any where appear, that Reprizals 
can be granted on Misfortunes happening to Perſons or 
ale Goods, reſiding or being in Foreign parts in time of 
War there; for if any Misfortune happens, or is occaſi- 


oned, ta their Effects, or to their Perſons, then they muſt 


W be coptented to fir down under the Loſs; it being their 


own fault, they would not fly or relinquiſh the place, 
Khen, they foreſaw the Country was ſubject to the ſpoil of 


| the Soldiers, and devaſtation of the Conqueror. 


„ The, Factions of the Guelfs and Gibellins in Morence, 
Warring againſt each other, The Guelfs obtaining the Vic- 


tory, and , thruſting, the Gibellins out of it, after they had + 
taken the City, Domum cujuſdam Hugonis de Papi in hoc Mich. 5. E. 10 


fait, quod dic Mercotores dicto Hugoni ſatisfaciant pro 


danmis ſuſceptis;; & deſtruttione domus fue a. upon which a vi Rot vf 


Regno. Angliæ demerantis diruerunt, and plundered his Nor. 2 
es therein, qui . Hugo ſupplicavit Domino Regi, ut Inde Theſaur. Re. 

Tal Mercatores (of that Faction and City then in Eng- 2 2 in 
and) emendat hic fbi facerent ; upon which adjudicatum Nag. Fial. 


Writ of Error was brought, and the Judgment was re- conic 28 F. 3. 


verſed in theſe words'z Ned non oft conſuetudo Anglie de re. b. 


aliqua tranſgreſſione facta in aliena Regione, tempore Guerre, Draper 


| his Civibus 
vel alio modo — confideratum eſt, quod tatus proceſſus & Corte ay Hi. 


en effettus 'revocentur, Wok.” |  bernia. 


XVIII. By right (for fo it is now called of rendring g,, Rain 
like for like) Gp are many perſons exempted, and tho 2 
whoſe Perſons are ſo privileged, have alſo protection for #um Populs 
their Goods, ſome by the Laws of Nations, ſome by the — | 
= Civil Law, others by the Common Law; among which Am- — e 
-bafſadors by the Laws of Nations, their Retinue and The Ambaſ- 
Goods are exempt, coming from him who awarded the ſadors of the 
Reprize,-the Laws of Nations not only provided for the Pn 57 
Dignity of him that ſends, but likewiſe the ſecure going the Cartbagi- 
and coming of him that is ſent. F 


nians, and 


Nor Scipio's Army > 


. bets! int. 3.5. abt 6: 

o 
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12 Ot Letters of Marque and Repꝛixal. Book l. 
having far- Nor againſt thoſe that travel for Religion, nor on Stu- 
mo A „ dents, Scholars, or their Books; nor on Women or Chil. | 

kde Car. dren by the Civil Law: nor thoſe: that travel through a | 

thaginians, Country, ſtaying: bur a little while there; 3 for they are | 

was demand- only ſubject to the Law of the place. N 

- what | By the Canon Law Eccleſiaſtical Perſons are expreſ 3 

ou | 
done to them, EXEMPT from Reprizals. 1 
anſwered, A Merchant of another place owt that againſt; bet not 
; not as the Reprizals are granted, albeit the Factor of ſuch Goods MS 

ww — 2 were of that place, is not ſubject to Reprizalss. 
mie enam. XIX. Ships driven into Port by ſtorm or ſtreſs of wes 
2M ther, have an exemption from the Law-of Reprizals, ac- 
= cording to the Jus Commune, but by the Law of England 
 _ otherwiſe, unleſs expreſsly provided 1 in the Wriks. cn | 
Commiſſion. 


| But if ſuch Ship flies from his own Country to avoid | 
Confiſcation, or ſome other Fault, and is driven in by f 
| ſtreſs of Weather, ſhe may then become ſubject to be 
prize a 
But it is not lawful to hd . in any Ports, but Nat“ 
in his who awarded the Reprizal, or his againſt whom the W het 
| : ſame iſſued; for the Ports of other Princes or States the on 
| 
| 


P KN. of them are e maintained. trie 

ips attacked by thoſe that js Letters of "i 19 

Tien prize, and refuſed to be yielded up, may be aſſaulted and Di 
cc.eetium, ut ex entred; and though it may fall out, not by intention, but 2. 
* ralicauſacbli-by accident, that ſome of thoſe that ſo reſiſt, may hap: 


| gy ur a. Pen to be ſlain, yet the Fault will lie at their own Doors, E. 

* e, for hindring the Execution of n n that which the 4 ag 

3 pepulas, ev ni · Law moſt Jar ene „ in 

== 22 2 A * 
I crederent unicuigue minum jus vite ** M in 4 & pl Ja bicam umi tranſ- | 

9 \ W's | Terri, 1 minim 22 jars le, nec e f. Deolgiæ con . un uti Jurt Al 

. Belli lib. 3. e. 2. + And ſeems to be of opinion by the Law of Charity, that the | CA 

| "== Proſecution of right for a Man's Goods, whi rn S pe the Life of 1 fit 

1 ovglit to Neri Ub. 2. cop. 10. Liv. lib. 2. | 81 

j . 5 4 XXI. This ke of changing of Dominion i is fo odious FF 

—_ | that in-the taking of Goods, if by any poſſibility. the Tight 5 

* | y igh W 

1 Ouners may have Reſtitution, the ſame hath been done ; ll p 

ad though a larger time than 24 Hours may happen be- if 


tween the capture and recapture, and ſo may pernoctare R 


n Q with ee z yet Rebamtion, may be de. 4139 i 91 
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HAI. Of Letters of Marque and Repꝛizal. 43 
If a Ship be Prize or not, this ſhall be tried in the Ad- Prize or not 
mitalty, and no Prohibition ſhall be granted. The Caſe ponent yr 
was, there being War between us and Denmark, a Priva- A me 
teer of Scotland took a Ship as Prize being a Daniſh Ship, 
Wand ſhe was condemned -as Prize by the Admiralty in 
= Scotland ; And brought her upon the Land, and S. libelPd 
in the Admiralty of England; and ſuggeſted that ſhe was 
not a Daniſb but a Ship of London, per Curiam, In as much 
chat the matter is Prize or not Prize no Prohibition. 
Jompſon and Smith 1 Sid. 320. 2 Keeble 158. & 176. | 
One who had Letters of Marque in the late Wars A Ship taken 
with the Dutch,” took an Oftender for a Dutch Ship, and at Sea as Prize 
W brought her into an Haven, and libelled againſt her as val! be tried 
Prize, and the Oftender libelled in the Admiralty againſt a. dmi- 
the Captor for damage ſuſtained, for the hurt the Ship * | 
ſuſtained in the Port, and a Prohibition was prayed, for 
this that the Suit is for damage done in the Port, for 
which an Action lies at the Common Law; but the Pro- 
hibition was denied, becauſe the Original being a Caption Raymond 453 
at Sea, and the bringing her into Port in order to have Hugh: againſt 
her condemned as Prize, is but a conſequent of it, not * nelins & 
only che Original, but alſo the conſequences ſhall be 
tried there. Turner and Cary cont. Neele 1. Lev. 243. 
1. Sid. 367. 2. Keeble 360. 364. 1. Vent. 173. Radly and 
| Delbow' con. Eglesfield and Whital 2. Keeble 828, and 
2. Lev. 25. 2. Saun. 259. 
And therefore if he, who hath Letters of Marque or Baythol. in 
Reprixal, takes the Ships and Goods of that Nation, Lg. I quid 
WT againſt whom the fame are awarded, and brings the ſame 7 * 
into a Neuter-Nation, the Owners may there ſeize her, in Ig. a; © 
or there*the Admiral may make Reſtitution by Law, as bofibus, C. de 
well of the Ship's Goods to the Owners, as the Perſons Capt. Conf. 
| captives to their former Liberty; for that the ſame ought C 3 
| firſt to haue been brought infra Præſidia of that Prince or (3,7 Mares 
State, by whoſe Subjects the ſame was taken. . 5 8 
And with this agrees the Common Law ; for a Dunkirker Tin. 15 Car. I. 
having taken a French Veſſel, ſold the ſame at Veymouib, in B. R. 
| whither it had been driven before it was brought infra March Rep. 
Prifidia Dom. Regis Hiſp. it was in ſuch caſe ruled, that 175. e, 
e net | | | 441. Norris a- 
if a Ship be taken by Piracy, or Letters of Marque and gainſt Berei- 
= Ys gow 'y 
Reprizal, and is not brought infra Pre/idia of that Prince 2 que in- 


* bi ä | ra Prefidi 
of State, by whoſe Jubject the ſame was taken, the — \ yo — 


. 
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44 Ok Lettergot Marque and Repzizal, Book 1, 
dum 2 could not become aber were the Owners bil 
ſuch a Caption diveſted of their Prope 
Dade But if the Caption be by Ships of War, the Pro. 
num non muta- perty will be immediately in the Captors, and never di. g 
runt, ex Gen- veſted, unleſs afterwards vi, mauu & forti 1 it be 1 in Baut - 
 tium jure. regained. | 
Vide64.c.1z3. XXII. Upon the ſharing the Spoil of the captivated 
9. 6, 7, 8. Ships, regard is had to the Ships preſent, not the Captotz 
only; (for his Reward muſt be the Encouragement of his 
Prince, like the Roman Corond's, of which there were va. 
rious, according to the Atchievement of the Conqueror, 
for the Profits of Prizes are to be equally divided amongſt 
the Ships preſent, and not ſolely to the Captor; therefore 
if Letters of Reprizal are granted to two Ships, and they 
happen both of them at Sea to meet a Prize, and the one 
attacks and enters her, by means of which ſhe becomes i. 
abſolutely the Conqueror; yet the other hath right to an do 
equal diftribution with the Captor both in Ship and 8. 
*  ' Goods, although he did nothing in the Conqueſt : the . e 
Mich 32 Elix. reaſon is, That although he miſſed the opportunity of 1akins e. 
Somers and SIF of Hey, yet the prefence of bis Veſſel armed and prepared fir Wi ® 
_ on TY Battle, at the time of taking, became @ Terror 10 the Shi 01 
part 182. that was ſo. conquered, And by the Law preſumed /in: WW © 
16 eus, that the other Ship would not or could not be ſo . le 
taken, which Law hath paſſed the current, and approba- Will © 
tion of the Common Law, as reaſonable, juſt, and equita. d 
ble, and may be pretended or furmiſed to entitle the 
Party Captor to the making Reſtitution of a Moiety to 0 
his Companion then preſent. I 
XXIII. But if it ſhould happen, that thoſe to whom L 
Letters of Marque are granted, ſhould inſtead of taking WW 
the Ships and Goods of that Nation againſt whom the WW * 
Rolls. Aria; · ſame were awarded, wilfully take or ſpoil the Goods of BW * 
fel. 539. another Nation in amity, this would amount to a down- 
Moor 776, right Ptracy. And'the Perſons offenders would for ſuch 
Fault create a Forfeiture of their Veſſel, and the Owners | 
muſt be for ever concluded by the ſame, notwithſtanding ; 
ſuch Commiſſion. 
XXIV. But that muſt de unckerſobd where ſuch a Cap- 
tion is done in a Pyratical manner; for moſt certainly, 
if Letters of Reprizal are granted to a Man, and then he 
| devolves the power as rr and the Party to * 
the 
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cn. IN Of Letters of Marque and Repzizal. 45 
the power is conſigned, takes the Ship and Goods of ano- L 
ther Nation than againſt whom the ſame were awarded, 


bot upon a violent preſumption that he made a right 


tor, and he takes a wrong Perſon without the Know- 


And therefore having taken a Prize, and brought the 
| fame infra Pręſidia, the Captor muſt exhibit all the Ship- 


diſpoſe of any part without Commiſſion 3 for the King hath 3 Flix. cap. 5. * | 
a proportion in all Prizes. | Lig 

3 Goods ſo-brought in are not 
Homes. 425 


nion of the things taken by thoſe to whom Letters of 


Caption, for that he found the Colours of ſeveral Nati- 


ons in the Ship, the Mariners of ſeveral Countries, the 


Ship of the Built of that Country againſt whom the Let- 


ö ters of Reprizal were awarded, though perhaps upon a 


Judicial hearing the parties are reſtored to their Ship and 


Uoods, yet the Captors are not to be puniſhed Criminali- 


ter, nor the Grantee of the Letters Patents Civiliter: ani Stat. 4 H. 5. e.. 
the reaſon wherefore it was no injury in the Captors to? 4 H. 4. 
take, did ariſe from the probable cauſe which will ex- 

cuſe the Captors from puniſnment (though perhaps it 

will not from anſwering of the damage; ) but it is clear 

the Grantees are excuſed from both, unleſs privy to the 


Caption; and the reaſon is this, for the Letters Patents 


do not only veſt the debt in the party, but do likewiſe 
give Power to the Party to recover, and is a judicial pro- 
ceſs to obtain ſatisfaction, vi, manu & forti from the Sub- 
jects of that Prince or State againft whom the ſame are 


awarded: So then it will be no more than if the Cre- 


ditor deliver proceſs to the Officer to take his. Deb- 


ledge of the Creditor, this may ſubje& the Officer 
to anſwer Damage to the Party taken, but not the. Cre- 


Or. | | 1 
XXV. Therefore Letters of Marque or Reprizal iſ- 
ſue not without good and ſufficient Caution firft given for 
the due obſervance thereof according to Law; the Tranſ- 
greſſion of which creates a Forfeiture of the ſame. 


papets, and captivated Mariners to be examined, in order 
to adjudication, till when Bulk ought not to be broken 
without Commiſſion, nor may the Captain of the Captor 
ſulfer an embezzlement of the lading, or ſell, barter or 


3 I Car, 1 
en e rene 


/ * XVI. By os Law of Nation s, iſo fa 7 0, th e Domi- of n 


Marque 


; to be reſtored : So the Venetians uſed their equity, having 


2 Rr nenn RT? * 
7 T7 * 7 % « | Ny * „ 
f ö 3 


ny 


46 Ok Letters ot Marque and Reprizal. Book 1. 
Marque are granted, become the Captors, till the Debt 

and Coſts, that is, the original Damage and ſubſequent 

charges are ſatisfied; which being done, the reſidue ought W:;\- 

Greg. lib. g. taken the Ships of Genoa, did not ſpoil any of the lading, | Al 
but preſerved the ſame very carefully, till the Debt was. 

paid; which done, reſtitution was made of the things en-. 

tirely, without diminution. LOGO 19 5 | 0 

XXVII. When for the fault perhaps of a few, a debt “ 

becomes National, by reaſon of which the Goods of the Th 

innocent become liable (if taken for ſatisfaction) whether 0 

by the Law of England, the party ought to have Contri. % 

bution, is a queſtion moſt certain by the Common Lau; 

Fitz. NV. B. where more are bound to one thing, and yet one is put Hv. 


fol. 162. Oli. to the whole Burden, the Party may have proceſs called n 


- Oh. ! 2 Contributione facienda for his Relief: but when a debt be. 
. en comes Univerſal or National, it ſeems otherwiſe: Fr if 
one lends my Country Money, I will not call myſelf debtor, i 
Seneca Benef. yet I will pay my ſhare : So it may ſeem equitable by the WF + 
cap. 19. Laws of Charity, though not compellable by the Laws of . | 
the Land. 15 ho 1 
XXVIII. Yet when depredations have happened to Fo- . -4, 
reign Merchants, and complaint hath been made, the . 
Kings of England have often iſſued forth Commiſſions to 
enquire of the ſame: and ſo it was done upon the Peti- 
| . tion of ſome Merchants of Genoa, who complained againſt 
Pat. 26 E. z. the Inhabitants of the Iſle of Guernſey for a depredation, 
pars. 1M. 16. in taking away and detaining their Merchandize and Goods, me 


Ga to the value of many thouſands of Pounds, out of a Ship NM. 
/ wrecked by tempeſt near that Ile, by which the Commil- wh 
ſioners were empower'd to puniſh the offenders, and to make ¶ ble 
reftitution and ſatisfafion for the damages. fel 


The like complaint was made by the Merchants of the At 

Duke of Britain, of certain depredations committed by Ki 

Pat. d An. 6.the Subjects of the King of England, who iſſued forth Mit 
H. 5. pars 1,the like Commiſſion, and to give them reparation and Wh*9 
_ g; Purſe damages for the ſame; ſo that if the Subjects of the 7 
boar urs — * King of England have had their Goods taken by way of m. 
& capiend. Reprize for the ſatisfaction of ſuch debt or damage, they N 
may have the Benefit of the like Commiſſions to lick them- WV! 

ſelves whole out of the Eſtates of the Offenders. 1 
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:N- 019 291551) Di! 
. Of Privateers, whether allow- Treaty Marine, between England 
bt 5 by the Laws of Nature. and Holland. 
1 I. Of fermion of fuch by the | IX. Of Goods ſubjef to Prize, how 
Wn Laws of Nalions. confidered in reference to adjudica- 
er II. The Occafion of their firſt In- tion general. 
i- fitutfon. | X. Of the Goods confidered in refe« 
1 IV. Whether it be lawful to under- rence to adjudication, on Occaſions 
' HE | tate /uch an Employment. ſpecial. 
Ut BEV. Of Commiions general to enda- | XI. Of the Lading made Prize, 
ed e n Em. aubetber it draws in a Forfeiture 
e. I. M Cunmiſſions ſpecial and io of the Veſſel, and where otherawiſe. 
if Privateers, and the Immunities XII. Whether Ships refufing to yield 
0 daim by the ſame. up to ſuch, life is engaged. 
„ EVIL. © They are not to wiolate the | XIII. Privateers where ſubje to 
ic A > Law of Nations. | 4 great Caſe Puniſhment, and their Actions 
ofen tbat Heat. ewhere Occaſion a Forfeiture of 


VIII. Of the Care that is obliging 
on the iſſuing forth ſuch Com- 


their Veſſel. | 
XIV. Of Things not ſubje to ſpoil. 


" niffions; in reference to their Re- XV. Conſiderations general on Pri- 
| -galation, and eſpecially in the laft | waters. 

0 | 44 re Brgy fe” Ip. | 

.I. XI Aturally every one may vindicate his own Right, 7. arou.D. 
it N therefore were our Hands given us; but to pro- de Serv. export. 
„ fit another in what we can, is not only lawful, but com- PP. <4 Leg. i 
„ wendable, ſince nothing is more ſerviceable to Man than 5 g 2 
p Man. Now there are divers obligations between Men Leg. probib. c. 
which engage them to mutual Aid, for Kinſmen aſſem- 4e Jure Fiſci. 


ble and bring help, and Neighbours are called upon, and 
fellow Citizens; for it behoves every one, either to take 
Arms for himſelf, if he hath received Injury, or for his 
Kindred, or for his Benefactors, or to help his Fellows, 
if they be wronged. And Solon taught, That Common- Baribol in Lag. 
wealths would be happy wherein every one would think another”s ut vim. D. de 
injuries to be bis own. But when War is denounced, it 7. 7 N 
matters not what obligations are wanting, it is enough the 
Nation is injured in general; for in that every individual is 
wronged, and all participate in the Indignities and publick 
Damages of his Country; to revenge or prevent which, is 
the Duty of every Member of the tame, 


4 
2 — 


II. Since 


W 
a. tl; \ _ 4 


4 Ok Puvateers oꝛ Capers. Boonen 
II. Since therefore it is not againſt the Law of Nature, 
to ſpoil him whom it is lawful to kill, no wonder that the 


Laws of Nations permitted the Goods and Ships of Ene. Davy 


part 


| Cicero Offi. 3. mies to be ſpoiled, when it fuffered their Perſons to b in 4 
ain. th | 
III. The approbation of which in the Wars of late 8 


The Son of Apes, hath given occaſion to Princes to iſſue forth Com. mot 
Cato Cenſori- miſſions to endamage the Enemy in their Commerce, and 0 


nus having to prevent ſuch Supplies as might. ſtrengthen or lengthen 44 
ſerved asa Pri, out War, to perſons to whom the prize or caption be. 1 
vate Soldier of 


pay under come abſolutely the Captors, and that to prevent the 
Pompilius, the [pare of Ships of Force to be abſent from their reſpecth MW act 


Legion being Squadrons or Fleets. 


' f che 
, By thoſe of Holland they were termed Capers, by the ch 
rn, Ws od Spaniard they had their denomination from their reſpe. co 
to remain with tive parts, as Oftenders, Dunkirkers, and the like, in Enz. al 
the Army, land call'd Privateers ; how far the Actions of thoſe, a che 


tho' but a Vo-; 5 . 4.:117 1 wt 
n relation to the attacking and killing of the Enemy, or 


wrote to Pom. Poiling of their Ships and Goods are lawful, not being wi 
pilius the Ge- commanded nor hired thereto, may be a queſtion. 1. 
neral, that he re * > 4 
ſhould give him an Oath the ſecond time, giving this Reaſon, 24a priori ami/, im Wh 
cum hoſtibus pugnare non poterat: Cicero ſets down the very Words of. Gatos to his Son, th 
whereby he admoniſheth him not to enter into Battle; Negue enim jus eſe qui miles m tO 
it pugnare cum baſſe. Cic. Offic. 1. 1 e e FE 


IV. By the Laws of Nations (as hath been faid) it ö in 
lawful for every Subject of that Nation in War to ſciz o 
upon the Enemy's Goods and Ships, as alſo to kill them; p 


for they are, after War denounc'd by Law, look'd upon WW 
as of no account ; and if reſpect be had to natural and in- y 
ternal Right, it ſeems granted to every one in a juſt Wat 
to do thoſe Things, which he is confident within the juſt . f 
meaſute of warring, to be advantageous to the innocent 4 
<A party: but though there may be ſuch authority given, yet 
| what title can they claim or appropriate to themſelves of 
the Ships or Goods of Enemies, (for ſurely there is no- 
thing owing to ſuch, nor are they lawfully called to the 
fatne) unleſs they can ſhrowd themſelves under the Prote- 
ction of this, that what they do, is only to exact puniſh 
ment ftom the Enemy by the common right of men. 
V. Commiſſions to kill or ſpoil the Enemy are in two 
reſpects, either general or ſpecial : General as in a 4 
| mult 3 


Nen ar. III. Bf pꝛibateers oꝛ Capers, * 49 
% mult; among the Romans the Conſul ſaid, N hoſocver would 
he axe the Commonwealth ſafe, let him follow me; and to all 
oF particular ſubjects is ſometimes granted a Right of killing 
in ſelf-defence, when it is publickly expedient, as on a 
ſudden occaſion, and the like. | 
VI. Special Commiſſions are ſuch as are granted to 
thoſe that take Pay, and are under Orders; the not obey- Leg. Deſerto- 
ing of which may be puniſhed with Death, though the 2% P. 4e 
act ſucceeds well. ings 
Others to repair a particular damage by way of Re- C. Bande 
prize, the original damage being turned into a National rg. 
debt, but that ſatisfied, the other determines : or elſe to“. z. 
thoſe who receive no pay, but go to War at their own 
charge; and that which is more, adminiſter at their own 
| coſts a part of a War, by providing Ships of Force, and 
all other military proviſions to endamage the Enemy or 
their Confederates, the which are termed Privateers, &c. 
as above, to whom inſtead of pay is granted leave to keep 
| what they can take from the Enemy; and though ſuch 
| Licence is granted them, yet may they not convert of 
| their own Heads to their private uſe thoſe Prizes, before 
the ſame have been by Law adjudged lawful to the Cap- 
tors, and the Admiral had his ſhare. OTA: 
VII. Nor may ſuch Privateers attempt any thing againſt 
the Laws of Nations, as to aſſault or endamage an Enemy 
in the Port or Haven, under the protection of any Prince 


or Republick, be he Friend, Ally, or Neuter, for the 
peace of ſuch places muſt be kept inviolably. 
ws Sir Kenelm Digby having obtained a Commiſſion againſt 
1 the French, being in the Syraights, was every where 


honoured as a Cavalier whom the King of Great- Britain 


uſ favoured ; in his Voyage he took ſome Prizes, and com- 
Nt ing to Alpier redeemed ſeveral Captives, wliom he took 
7 aboard, and placed in the ſeveral Veſſels he had made 
0 


prize of: the which he ſo effected, that in a ſhort time 
he became Illuſtriſſimo of fix Ships of War; coming to 
Cape Congare, ten leagues from Scanderoon, and having 
| ſent” a Boat to deſcry the road, word being brought that 
there were in the road two Venetian Galeaſſes, with two 
other Galleons, two Engliſh Ships, and ſeveral French 
Ships, Sir Kenelm being ſatisfied of the Prize, reſolved 
to attack them the next morning, although the W 


* As 
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of the Venetians had declared himſelf, Protector of the 
French, and that he would deſtroy all the Engliſh Ships 
of War that he ſhould meet, either in that Republick's or 
Grand Signior's Seas. Sir Kenelm notwithſtanding reſol- 


ved to engage them, and accordingly bore up to them, and | 


the Venetian General. weigh'd Anchor to meet him; Sir 


Tune matter Kenelm before he fired, ſent a Settee to inform the Vene. 


was highly tian of his Quality, and of his Commiſſion, being only 10 


r the e:deavour to make prize of the French, and giving him all 


Board on the the aſſurance poſſible of his friendſhip and reſpect to the | 


complaint of Republick ; but before the Seitee was anſwered, the en- 
L andy then gagement was begun by the Engliſb, French, and Venetian. 
Ambaſſador This Action of Sir Kenelm Digby, was queſtioned by the 


* Turk ; for that Hoſtility had been committed by the Eug- 


don, Amo Hiſh in the Grand Seignior's Road, and thereupon the Baſſa | 
1629. Vide of Aleppo and Cady of Scanderoon made an Avania or Em. 


Hiſt. Republic. 


Vat fol.170, bargoe on the Engliſh Merchants, till reparation was made, 


for: the breaking the Peace of the Port. 
VIII. In the granting of ſuch private Cqmmiſſions there 


is always great care to be had and taken by caution, to 
" preſerve the Leagues of our Allies, Neuters and Friends, | 


according to their various and ſeveral Treaties; and there- 

fore at this day by the late Treaty between His Majeſty 

and the States of Holland at London, before any Privatcer 

or Caper can receive Commiſſion, the Commander is ob- 

liged to enter before a competent Judge, good and ſuffi- 

cient ſecurity by able and reſponſible Men, who have no 

part or intereſt in ſuch Ship, in 1300 l. Sterling, or 15,500 

| Cilders; and when they have above an hundred and fifty 

Treaty Marine. Men, then in 3000 J. or 33000 Gilders, that they will 

at Lond. De give full ſatisfaction for any damage or injuries, which 
cem. 1. 1674. | E's a 

Tn the Com. they ſhall commit in their courſes at Sea, contrary to that 

miſſion muſt Treaty, or any other Treaty made between His Majeſty 


always be and that State, and upon pain of Revocation and Annullity 
2 

have gigen or injuries, as they ſhall do, the Ship is made liable. 
ſuch ſecurity, | | 


There is a Proviſion to the like Effe& between us and the French on the laſt Peace. 


IX. If a Suit be commenced between the Captor of a 
Prize and the Claimer, and there is a Sentence or a Decree 
given for the party reclaiming; ſuch Sentence or Decree 
| | : ES (upon 


io Vopr ah er 


of their Commiſſions z. and for anſwering of ſuch damage Y 


ee 


N 
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(upon ſecurity given) ſhall be put in execution, notwith- . 13. 
ſtanding the Appeal made by him that took the Prize, 

which ſhall not be obſerved in caſe the Sentence ſhall be Theſe Articles 
given againſt the Claimers z if torture, cruelty, or bar- for their ex- 


barous uſe happens after. a Caption, to be. done to the cellency are fit 


Perſons taken in the Prize, the ſame ſhall 19% facto diſ- 0 4 pes 


charge ſuch a Prize, although ſhe was lawful, and the Nations of 
Captains ſhall loſe their Commiſſions, and both they and Zarge. 


the Offenders be ſubjected to puniſhment. . 14. 


X. Such ſorts of Inſtruments having made a caption of I heſgium fff 
Ships bound for an Enemy from Nations Neuter, or in partibus, gui 
amity with both the warring States; the lading, in order 3 * 
to be made Prize is reduced to theſe three ſeveral heads. ee 

Firſt, Thoſe Goods that are fit to be uſed in War, Confulat nts 
under which are included Powder, Shot, Guns, Pikes, i; edis ej 
Swords, and all other inſtruments and proviſions of Ar- lingua Iialica, 
mature fit to be uſed in the Field or at Sea. in guem rale 

The ſecond; are thoſe things that may be uſed in time Fee 
of War and out of War, as Money, Corn, Victuals, n Grecie,, : 
Ships" and the Ike. | Sc. cajus libri 
And the laſt, are thoſe Goods that are only fit for “i. 276. 
luxury and pleaſure! 7 

XI. The firſt are accounted Prize without controverſy; 

He ig to be accbunted an Enemy that ſupplies an Enemy 
with things neceſſary for the War. * T0 


The ſecond is to be governed according to the ſtate and u —_ 
condition of the war; for if a Prince cannot well defend 88 A 


himſelf, or endamage the Enemy, without intercepting of the Treaty 


Ul 


of ſuch things, neceſſity will then give a right to the con- at Lond 1674. 


demnation. And ſo Queen Elizabeth did the Hanſiatickł 4 
Fleet taken, laden with Corn for Lisbon, upon conſidera- ,.q out of 


tiom of the ſtate of the War, the ſame became prize. War as in 
„„ EET eran apes $7.55. | : War (except 


Ships) may not upon any account be called prohibited, nor ſubject to a condemnation, 
| Except carried to places beſieged, Art. 4. See Fobn Meurſius his Daniſh Hittory con- 


cerning the prohibiting of Goods by thoſe Northern States. Yide poſtea, the Grand 


Prize condemned by Q_Z/izabeth in tit. Cuſtoms, and vide tit. Ships of War, 4. 24» 


The laſt become free, and (as we have before mention- 
ed) according to that of Seneca; I will not help him 10 
Money to pay his Guard; but if be ſhall deſire Marbles and 
Robes, ſuch things hurt not others, only they miniſter to his 
luxury: Soldiers and Arms I will not ſupply him with; if 

A „ 


} R 


* : 


„ dS this, Bron 
he fhall ſeek for Players and recreations to ſoften his fiercencſ;, 


8 Iwill gladly offer to bim: Ships of War I would not ſend 105 
Frey him, bat ſuch as are for pleaſure and oftentation of Princes i 28 
+ ſporting in the Sea, I will not deny. | the 


ut Perſons XII. If a Privateer take a Ship laden wholly with | 
wer a 1·7 counterband Goods, both Ships and Goods may be ſub- | 
Enemy ma jected, and made prize. Nic W | | 
in ſome caſes * 1 rang e Ps : 
be puniſhed ; but if the ſame be done by neceſſity of obedience, though the parties aw 
much to be blamed, they yet are not to be puniſhed ; and ſo it was with thoſe which Pe) 
relieved Sir John Oldcaftle with proviſions, who being taken, were diſcharged. | plia 


But if yu be prohibited Goods, and the other part is ner 
not prohibited, but ſuch as according to the neceſſity of ¶ ſee 
the War ſhall be ſo deemed, the fame may draw a conſe- Went 

By the ſeventh quential condemnation of Ships, as well as lading. ” 

Article in he If part of the lading is prohibited, and the other pat WW. 

en is merely luxurious and for pleaſure, only the Goods pro- ¶ ant 

Skipper wilt, hibited become prize, and the Ships and the remainder P 

n free, and not ſubject to infection. [4 ö 

prohibited | 


= 


Goods, che Ship may proceed with. the reſt in their Voyage or Courſe, as they pleats, {i Ci 


and the Ship ſhall not be brought into Port. 


{ 


£3 XIII. If ſuch Ships ſhall be attacked in order to an 

Nec reus e examination, and ſhall refuſe, they may, be aſſaulted, a 

mortis alienæ, a houſe ſuppos'd- to have Thieves or Pirates in it, which 
2 . refuſes to yield up their perſons, may be broken up by 

peſiſtoni dun- tlie Officer; and the perſons reſiſters may be ſlain. | 


os 
rorum ambi-. 


tum circumduxit: fi aliquis ex ipſorum uf percuſſus intereat. Publ. Epipt. 154. 105 


# 4.4 
CY 


XIV. But if any of theſe Privateers wilfully commit 

any ſpoil, depredations, or any other injuries, either on 

was, the Ships of our Friends or Neuters, or on the Ships or 
Leg. 5. de Na. Goods of our own Subjects, they will, notwithftanding i 
_ G. + they are not in pay, be ſubjected in ' ſome caſes to Death 
> 7 an | other puniſhments, according to the demerits of | 
Rolls Abridg. their crimes, and perhaps may ſubject their Veſſel to For- 


* 


- "IV , R 4 ” a 
And though by the Law of Nature the Goods of Ene. 
mies are to be fpoiled as well as their Perſons Main, yet 
_ ſome Goods and things ſeem exempted, and ought not 
| 5 | to 


a 
ch 


Pulpits, and Pews, and the ſpoil of Agriculture. Hence 
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to be ſpoiled, and therefore it is not lawful to land on 
the Territories of our Enemies, to ſpoil places dedi- 
cated to God: though Pomponius obſerves, when places Pompor. Leg. 


are taken by the Enemy, all things ceaſe to be Sacred; 3 D. de 
che reaſon given is becauſe the things which are call'd * 


Sacred, yet are they not indeed exempted from humane 
uſes, but are 2 he Townſmen, ſaith Tacitus, open- Tacit. Anat, 


ing their gates, ſubmitted themſelves and all they had to the 13. 


Romans, tbemſelves were ſpared, the Town was fired. Pom- 
pey entred the Temple by the right of. Victory, not as a ſup- 
plant, but as a Congueror: and though that privilege may 


ſeem right by the Law of War to a Sovereign, or a Ge- 


neral;! that intends a Conqueſt, yet that power may not : 
ſeem devolved to him, whoſe Commiſſion is cautionally to Wars and Vi- 


| ; . Qories for the 
endamage the Enemy only, as in reference to his com- moſt pan con- 


merce and proviſions of enabling them to withſtand the 6 in taking - 

War: Certainly, that Conqueſt is poor, whoſe Trophies _ . 
Tri 0 | l 1 throwing Ci- 

and Triumphs are made up with Roofs, Pillars, Poſts, 2 — 

ai 4 : work is not 

it is, that at this day the king of France in Germany and done without * 


| the Netherlands accepts of Contributions, by which the injury of the 


Cities and Churches are not only ſpared, but even the Goods, the 


J s i wall 2 
Countrymen plough and ſow as quietly as if there were no and Temps 
Armies in their Territories at all. of the Gods 
C 1 partake in 
the time ruin, the Citizens and Prieſts equally flaughtered ; nor is the rapine of ſacred 
tickes and prophane unlike :'ſo many are the Sacrileges of the Romans as their Tro- 


phies, ſo many are their Triumphs over Gods and Nations; and then goes further, 
| Tot manubiæ quot manent adhur fimulachra captivorum deorum. Mox & bene, Quod fi 


quid adverſi Urbibus accidit, cædem clades Templorum que & manium fucrant. 

Even upon the ſame Reaſon, that the Inſtruments of Husbandmen are not to be 
taken for a pledge by the Civil or Common Law. Leg. exeunt. C. que res pign, Coke 
on [Littleton 4 7. | | 8 | 


JR PIP e 8 | 

- XV. Moſt certain, thoſe' forts of Capers or Privateers, 
being Inſtruments found out but of later Ages, and 'tis 
Sky ape by whom, it were well they were reſtrained 
by conſent of all Princes; ſince all good Men account 
them but one Remove from Pirates, who without any 
reſpect to the cauſe, or having any injury done them, or 


ſo much as hired for the Service, ſpoil Men and Goods, 


1 


maleing even a Trade and Calling of it, amidſt the Cala- 


Re of a War, and driving a commerce and mart with 


Ae Poll, and char with as much peace and content, as 
Die 3 | f D 3 | 7 ; 
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if they had never heard of Tears, Blood, Wounds or 
Death, or any ſuch things: ſuch, to expoſe their lives 
againſt Ships of the like kind, were both honourable and 


uſt, or thoſe that ſhould aid the Enemy with Goods pro- 
Kibited as afore, ſuch Prizes were poſſeſſions moſt noble | 


but the Goods, Ships and Lives of the innocent peace. 5 
able Traders to be expoſed to rapine and ſpoil, render; . 2 
them worſe than the Roman Lictors, by how much 'tis ie 
to kill without cauſe, Headſmen executing the guilty, III. 
they the guiltleſs. - | : 
It was a high neceſſity that enforced the Eugliſb to com- IV. 
miſſionate ſuch, the number of her then Enemies cover- 1 
ing the Sea, like the Egyptian Locuſts; it were well they s 
were rejected by conſent; or if allowed of, not ſubject to V. ; 
Quarter, when taken by Ships of War: A Trade that WW vi 
St Paul never heard of, when he faid, Who goeth to War 
at his own charge ? CCC . a ; } 
e 8 

F 

' Kt 

| I% 

X 
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commit @a Murder, whether all 


CHA 


II. Of the duty incumbent on Princes 
and States as in reference to ſuch, 

and whether liable for the da- 
mages they commit. 

III. Pirates where they hold a So- 
ciety, how the ſame is efleemed in 
Law, andof Equality held by them. 

IV. Whether capable of the Solem- 


nitie of War, and Right of Le- 


gation. 

V. Whether capable of ſuccour by 
the Laws of Nations. 

VI. Ships where liable for redemp- 

_ tion of the Maſter remaining pledge 
' for Ship and Lading, and where 
not. . 

VII. Oath given to pay a reward 
for redemption of a Ship from Pi- 
rates, whether the ſame ought to 
be performed. 

VIII. Foreigners ſpoiled-by Engliſh 
Pirates, may purſue for Tuſtice 
within the Statute of 28 H. 8. 

IX. So where the Subjects of any 
Foreign Nation committing the 
ſame, may be puniſhed by the ſame 

Statute. | 

X. Piracy committed by the Subjects 
of a Nation in Enmity with the 
Crown of England among Engliſh 
Pirates, cannot be puniſhed by the 
Statute f 28 H. 8. 

XI. Committed on the Britiſh Seas 
puniſhable by the Crown of Eng- 
land, and none other. 

XII. Where committed in the Ocean, 
whether they may be executed 
without trial, by the Law of Na- 
fure. by 

XIII. The like where the Fudge re- 
Fuſes to try them, or in caſe of 
emergency, whether Fuſlice may 

be extcuted immediately. 


XIV. Pirates attempting to rob, 


princzpals, or only the ſlayer, and 


En 


Pl Piracy. 


— 


P. IV. 


XV. F the Suljec of one Fores 
Nation rob another, and bring * 
Booty into England, whether the 
party injured may proceed Crimi- 
naliter for puniſhment, and Civi- 
liter for reſtitution. 

XVI. Pirates take Men, and no part 
of the Lading, if Piracy. 

XVII. Where a Maſter may commit 
Piracy of thoſe things that are 
committed to his charge, and 
ewhere not. | 

XVIII. Where Piracy may be, though 
there be nothing taken : and where 
Goods are taken out of a Ship, and 
no Body in it. : 

XIX The Captain and Crew of a 
Veſſel having a Commiſſiam of Re- 
prize commit Piracy, whether thoſe 
that employed them ought to an- 
ſaver the Damage. | 

XX. Where Goods taken at Sea 
amount nat to Piracy. : 

XXI. Goods taken and retaken by a 
Friend, whether the Property of 
the Prize is altered. 

XXII. Of Reſtitution of Goods taken 

by Piracy by the Laws of England. 

XXIII. Of Reflitution refuſed by 

the Latws rf England. 

Fuſtiffcations in this by a War- 
rant from the Admiralty. The 
Admiralty muſt alloau the Statute 
of Limitation if pleaded. 

XXIV. Of Piracy as in reference ta 

matiers Criminal, and how pu- 
niſhable at this Day by the Laws 
of England. ; 

XXV. The Statute of 28 H. 8. how 
it operates in caſes of Piracy. 

XXVI. O/ Pardons in caſes of Pi- 

racy, Forfeitures, Corruption of 
Blood, and Clergy. 

XXVII. Whether a Depredation 
committed in a Port within this 
Realm remains Robbery, at the 


ihe reft Acceſſories, \ 


Common Law, or Piracy by the 
XXVIII. 


| | Law Marine. 


24 
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XXVIII. Whether Clergy is allow- | . how triable. 
abi for a Depredation ina Port, X. II. F the Admiralty claint 
4nd if Pardons extend thereto, either an original, or a concurrent 
XXIX. A Pirate arraigned and | _ Ji iſllickion, the Courts above 

.; landing mute ſpall have Fudg- | will mot imtermeddle. - 

ment of Pain, Fort and Dare. | XXXIIL. Satisfudtion of ald, how 
XXX. Of the Operation of the At. ma to Perſons ſpoiled at Sea. 
| tainder in caſes of Piracy, | XXXIV, Perſons unjufth -detained | 
XXXI. Of Goods taken at Sea and | in Cuſtody uponduſpicion of Piracy, | 
\. brought to Land, whethtr the the Courts above, on a Habe 
Party is puniſhable by our Law, Corpus, may, if there be jufl caujc, 
Stat. 11. 12 FV. 3. c. 7. Pira- either bail or diſcharge them. 


I. A Pirate is a Sea-Thief, or Haſtis humani generis, who 

to enrich himſelf, either by ſurpriſe or open 
force, ſets upon Merchants and others trading by Sea, 

ever ſpoiling their Lading, if by any poſſibility | he can 

get the maſtery, ſometimes bereaving them of their | 

Lives, and ſinking their Ships; the Actors wherein, | 

Tully calls Enemies to all, with whom neither Faith nor Oath | 

7s to bekept. Againſt Pirates and ſuch as live by Robbery 

at Sea, any Prince hath power to make War, tho' they 

are not ſubject to his Government. Grot. de jure belli & 

en B. r. cap. 20. 540. 1180 % eee 

II. By the Laws of Nature, Princes and States are re. 

ſponſible for their neglect if they do not provide Ships 

I the = of War, and other remedies for the reſtraining of thoſe 
. ſort of Robbers; but how far they are bound, either by 


ought to be the Civil Law or Common Law of this Kingdom, may be 
yielded up to ſome queſtion: for it is agreed they are not the cauſe of 
| Juſtice; and if the unjuſt ſpoil that is committed by them, nor do they 
they have any 5 4 1 
Eſtate, the Partake in any part of the plunder; but if a Prince or 
ſame ought to State ſhould ſend forth Ships of War, or Commiſſions for 
go towards repriſe, and thoſe inſtead of taking rizes from the Ene- 
| _— 5 my, turn Pirates and ſpoil the Subjects of other Friends, 
mage, there has been ſome doubt, whether they ought not to 
make ſatisfaction to the Parties injured, in caſe the offen- 
ders ſhould prove unable. Surely there is no more reaſon 
for this latter than the firſt; ſeeing Princes and States 
may give all their ſubjects power to ſpoil the Enemy, nor 
Caution is is ſuch a Permiſſion any cauſe why damage was done to 
commonly ta- dur Friends, when even private Men, without any ſuch 
ken upon the permiſſion, might ſend forth Ships 'of Mar; beſides it is 
of duch Com. impofſible that Princes or S#ates ſhould foreſee, whether 
Miſſions to 8 R 
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hey would prove ſuch or not; nor can it be avoided, but prevent the 
& muſt imploy ſuch, otherwiſe no Army or Fleet could be fame, if poſſi 
prepared; neither are Kings to be accuſed if their Sol- rag _ 
liers or Mariners wrong their Confederates, contrary” to ſtrained by 
heir commands; though they are obliged to puniſh and Proclamation 
ield up the Offenders, and to ſee that legal Reparation When a War 
pernade out; of. the. Eſtate of the Pirates. If Teller ST 
argue or Repriæal be granted out to a Merchant, and ded that none 
ne furniſhes out a Ship with a Captain and Mariners, and preſume to ſet 
they inſtead of taking the Goods or Ships of that Nation orth without 


againſt whom their Commiſſion is awarded, take the Ships a _ 


i 
| 


10 and Goods of a Friend, this is Piracy“; and if the Ships ke ton. 3. tit. 
n arrive in England, or in any other of his Majeſty's Do- 3. Conflitutione 
& minions, the ſame ſhall be ſeized, and the Owners for 4 1583. 
In P ] {; th . V ſſel cap. 44. Vide 
6.4 ever ole their Y CUT . i | etiam tom. con- 
Ir | - 2 it. 3. tit. 2. 
n, nit. Auni 1543. cap. 44. Vide 21. Article at the Treaty at Breda between Eng- 
hand Holland, and the 15th Article in the Marine Treaty at London 1674. 
y Kol, r. 530. 776. ; | | | 
* N | | YEE | 
7 WW From hence it is, that Princes and States are very cau- 

tious upon this we call Jure Belli privati, how they engage 
-- WF themſelves, or thoſe who ſeek reparation for wrongs be- 
ore received; for the Perſon injured governs not the 
ſe action, but devolves the power to ſome other hired for 
y that particular uſe, whoſe Law is no more than this, There , 
ei moſt right where is moſt pay or prize. Unhappy ſtate of 
f man, whoſe ſupport and living is maintained only by ex- 


poſing himſelf to Death; a Calling that nothing can make 
ET but the higheſt neceſſity or pious charity. And 
therefore thoſe that iſſue forth ſuch ſort of Commiſſions, 
generally take Caution for their returning within a con- 
3 and not to wander in that unhappy con- 
dition. 3 | 
III. Though Pirates are called Enemies, yet are they Leg. Hefes dt 
not properly ſo termed : Fur be. is an Enemy, ſays Cicero, verb. fgnif- 
= ho bath a. Commonwealth,' a Court, a Treaſury, Conſent 
rand Concord of Citizens, and ſome way, if occaſion be, of 
Peace and League; and therefore a Company of Pirates or 
Freebooters are not a Commonwealth, though perhaps they 
may keep a kind of equality among themſelves, without 
Which no Company is able to conſiſt; and though it bebt 
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Leg. Heftis d dom they are without fault, yet they hold ſociety to 
Coptivis. maintain right, and they do right to others, if not in al 

Things according to the Law of Nature (which among 

many people is in part obliterated) at leaſt according to 
aa agreements made with many other Nations: or according | 
two Cuſtom: So the Greeks, at what Time it was account. | 
ed lawful to take ſpoil at Sea, abſtained from ſlaughter and | : 
Wy .  depopulations, and from ſtealing Oxen that plowed, as the 


at an equal rate) what they were robbed of at Sea : and 
at this day, if a Ship hath the Emperor of Barbary 


protection, the Pirates of that Nation (if they ſeize) will | 


reſtore, and if there be no protection, yet if taken with- 


in /ight of their Caſtles, the Prize is not abſolute; but if 


reſiſtance is made, and there be a Caption, ſhe then be- 

comes the Captor's for ever, as zhe price of Blood. 
Grot. du ure IV. Again, Pirates that have reduced themſelves into | 
belli & pacis a Government or State, as thoſe of Algier, Sallee, Trips. | 
4. 2. c. 18. Ji, Tunis, and the like, ſome do conceive ought not to ob- 
1 tain the Rights or Solemnities of War, as other Towns or 
places: for though they acknowledge the Supremacy of 
® Conflantine- the * Porte, yet all the power of it cannot impoſe on | 
ple, generally them more than their own Wills voluntarily conſent to. 
To called. The famous Carthage having yielded to the victorious Sci. 
0 05 "uh did in ſome reſpect continue, and began to raiſe up 

her drooping Towers, *till the knowing Cato gave Coun- 


ſel for the total extirpation ; out of the Ruins of which | 


'> aroſe Tunis, the revenging (Ghoſt of that" famous City, 
who now, what open Hoſtility denied, by Thieving and 
Piracy continue; as ſtinking Elders ſpring from thoſe places | 

where noble Oaks have been fell'd ; and in their Art are be- 

come ſuch Maſters, and to that degree as to difturb the 

_ ”mightieſt Nations of the Weſtern Empire: and though 
the ſame is ſmall in bigneſs, yet it is great in miſchief : the 
conſideration of which put fire in the Breaſt of the aged 
Fuller's Holy Lewis IX. to burn up this neſt of Waſps; who havingequipt 
War ib. 4. out a Fleet in his way for Paleſtine, reſolvd to befiege it: 
cap. 27  , whereupona Council of War being called, the queſtion was 
[Oe Whether the ſame ſhould be ſummoned? and carried, it 
ſhould not; for it was not fit the ſolemn Ceremonies of pr 
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- + Schohiaſt upon Thucydides obſerves ; and other Nations 
living alſo upon the ſpoil when they were come home 
from Sea, ſent unto the Owners to redeem (if they pleaſcd 


ts 
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bould be laviſbed away on a company of Thieves and Pirates. | 
Notwithſtanding this, Tunis and Tripoli, and their Siſter 

{gier do at this day (though neſts of Pirates) obtain the 


to | icht of Legation, and Sir John Lawſon did conclude a Oz. 5. Ae 
ng peace between his Majeſty by the Name of the moſt Se- 1662. But by 
nt. ene and Mighty Pzince Charles the Second, by the the Turk in 
nd race of God. King of Great Bꝛitain, France, and Jre- mn u 
be and, Defender of the Faith, &c. and the moſt Excellent caled in the 
ns 862»i0rs Mahomet Baſhaw, the Divan of the Noble preſence of 
ne City of Tunis ; Hagge Muſtapha Dei, Moꝛzat Bet, 4lmighty 

ed and the reſt of the Soldiers in the Kingdom of Tunis: and Sod, in our 


with them of Tripoli by Sir John Narborough * by the Gs 


Nane of Halil Baſhaw, Jbzaytm Dey, Aga, Divan, 7, the lat 
and Governours of the Noble City and Kingdom of Trtpolt day of the 
b. in Barbary, So that now (though indeed Pirates) yet _ — 
if having acquired the Reputation of a Government, they Hoe 7008 


properly be eſteemed Pirates but Enemies. * March 5, 
| © $0 | 1675-6, and 
(afterwards, May 1. 1676, by the Turks) being the 26th day of the Moon Zaphire, 
and the year of the Hegira, 1087. | 


'S 
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V. Pirates and Robbers that make not a Society, i. e. 
ſuch a Society as the Law of Nations accounts lawful, are 
not to have any ſuccour by the Law of Nations. Tiberius, 
when Tacfarinas had ſent Legates to him, he was diſ- 
pleaſed that both a Traitor and a Pirate ſhould uſe the Tacir. Annal. 
manner of an Enemy, as Tacitus hath it; yet ſometimes 3 Pat 2 
ſuch men (Faith being given them) obtain the right of? "I 
Legation, as the Fugitives in the Pyrenean Foreſt, and Hiſt. Republ 
the Banditti at Naples; and Solyman the Magnificent, hav- py. fol. gi. 
ing entertained Barbaraſſo the famous Pirate, ſent word to Ec 
the Venetians, that they ſhould uſe bim and eſteem bim no 
| more 4s 4 Pirate, but one of their own Port. | | 
VI. If a Ship is aſſaulted by a Pirate, for redemption g. ad Lagen 
of; which the Maſter becomes a Slave to the Captors, by Nbod. de jactu. 
the Law Marine, the * Ship and Lading are tacitly obliged © * 5 
lor his redemption by a general Contribution. But if a Pi- . 
A feign himſelf ſtranded, and to decoy the Mer- * The fame 

chant-Man for his relief, ſhall fire his Guns, or wave his Co- Point, and al. 
lours, who accordingly varies his Courſe for his Aſſiſtance, C. hure by an 
andthe Pirate enters him, for redemption of which he be. gnemy, Lord 
N iy HEE. 11 N 9 comes Raymond 933. 
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comes a Slave to the Pirate, there contribution ſhall ng 
be made, becauſe it was his folly to be ſo decoy'd. 


a Rol by Ibid. 934. 


VII. By the Civil Law a Ranſom promiſed to a Pirate, 
if not complied with, creates no wrong; and the reaſon Þ 
given is, for that the Law of Arms is not communicated | 


to ſuch, neither are they capable of enjoying that privilege 
which lawful enemies may challenge in the Caption of 
another: however this hath its meaſure ; for a Pirate may 


Badin. l. I. c. 1. 


have a lawful poſſeſſion, the which he cannot be denied 
(if injury or wrong be done him) to claim the benefit of 
Law. But the reaſon of that ſprings from a more noble 
Fountain, which is his taking a legal courſe, for by 


that he hath ſubmited to the Magiſtrate, and paid obedi. | 


ence to the Laws in demanding Juſtice ; beſides, the ſame 


is not done ſo much in favour of the Pirate as in Hatred | 


of him who firſt commits the wrong. Auguſtus the 


Emperor proclaimed a reward of ten Seſterces to be 


given him that ſhould bring in Coracotas, the famous Spa- 


niſh Pirate, wha having notice of the ſame, voluntarily | 
comes and preſents himſelf before the Emperor, and de- 


mands the promiſed reward ; and the queſtion was, whe- 
ther death or the Seſterces were to be his reward: The 


Emperor gaveJudgment, that the ſum promiſed, ſhould be 


Paid him, for otherwiſe in taking, away his life he ſhould 
deceive him of the ſum promiſed, which would, in effect, 


violate the publick Faith given to him, who of himſelf 
offered himſelf upon the tryal of Juſtice. "2 


A Pirate attacks a Merchant-Man, and enters her, for 
redemption of which the Maſter gives his Oath, at a time 


and place to pay the Pirate a Sum certain; by ſome it 


hath. been held, that the Maſter commits not perjury, + 


if the price promiſed for redemption be not brought ac- 
cording to the Oath ; becauſe a Pirate is not a determi- 


Log! bina fs hate; but a common Enemy of all, with whom neither 


D. Hape 


Faith nor Oath is to be kept: but that is no reaſon for 
the aſſoiling of the Vow : for though the Perſon be de- 


ficient, yet the Juſt God is concerned; nor can that per- 
ſon that hath promiſed a thing, ſatisfy his Conſcience at- 


ter he hath once delivered it ta him, ta recover it back 


again; 


„the Party muſt wait till the Promovent has libelled, be fore he 
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gain; for the words in an Oath, as to God, are to be | 
nderſtood moſt ſimply, and with effect; and therefore 
ne that returned ſecretly to the Enemy, and again depart- 
ed, made not good his Oath concerning his Return. 

VIII. If an Engliſo Man commit Piracy, be it upon 
the Subject of any Prince or Repulick in amity with the 
Crown of England, he is within the purview of the | 
oe Stat. of 28 H. 8. and fo it was held where one Winter- On a Com- 
* ſon, Smith, and others, had robbed a Ship of one Ma- miſſion groun- 
ay turine Gantier, belonging to Bourdeaux, and bound from _ on _ 4 
e chence with French Wines for England, and that the ſame GN TY 
o was Felony by the Law Marine, and the parties were con- 28 El. 1.23. 
yieted of the ſame. „ | 
6 IX. And fo if the Subject of any other Nation or 

4 Kingdom, being in Amity with the King of England, 
ne commit Piracy on the Ships or Goods of the Engliſh, 
d | the fame is Felony, and puniſhable by virtue of the Stat. 
and fo it was adjudged, where one Careleſs, Captain of a 
,. French Man of War of about 40 Tuns, and divers others, | 88 
ſetting upon four Merchant-Men going from the Port of 153 
Briſtol to Caermathen, did rob them of about 1000 J. for Retr. Adm. an- 


) | bog Wh be and the reſt were arraigned, and found guil- 2 33 £/z. n. 
- WIG Sefireg. e 

- Hut before the Sat. of 25 Ed. 3. if the ſubjects of a fo- 1y,marg was 
5 reign Nation and ſome Engliſb had joined together, and loſt by King 


q had committed Piracy, it had been Treaſon in the Eng- 79%", and out 
Hb, and Felony in the Foreigners: And fo it was ſaid by or the Eine or 

e, where a Norman being Commander of a Ship, had Zng/and, and 

together with ſome Eng/i/h, committed Robberies on the they were as 

Sea, being taken, they were arraigned and found guilty; the vom account- 

Norman of Felony, and the Engliſh of Treaſon, who ac- 9 

A cordingly were drawn and hang'd. But now at this day per S ard. vid. 

WW they both receive Judgment as Felons by the Laws Marine: 2 H. 5. cap. 6. 

x 8 * If the Subjects in enmity with the Crown of England 

| be Sailors aboard an Eugliſb Pirate with other Engliſb, and 


- Mn ; g | 
then A Robbery is committed by them, and afterwards are 
taken, it is Felony without controveſy in the Engliſh, but 


* 
N 


0 got in the Strangers; for they cannot be tried by virtue 
8 ot e Commiſſion upon the Satute, for it was no Piracy 

- £ n 'them, but the Depredation of an Enemy, for which 
der wal receive a Trial by Martial Law, and Judg- 
ment accordingly, 7. 


XI. Piracy 
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Selden Mare XI. Piracy committed by the Subjects of the French 
Clauſ. 46% King, or of any other Prince or Republick, in amity with 
of Rex oor the Crown of England, upon the Britiſh Seas, is puniſh. | 
Grimbald in able properly by the Crown of England only, for the 
zemp. Ed. 1. Kings of the ſame have iftud regimen & dominium exc. 
m_ in 41». gv of the Kings of France, and all other Princes and 
OT States whatſoever. N r j 
zally, © XII. If Piracy be committed on the Ocean, and the WW 
5 Pirates in the Attempt there happen to be overcome, the | 
Nicere manum Captors are not obliged to bring them to any port, but 
pure #,9xe- may expoſe them immediately to puniſhment, by hanging 
fi, & formon them up at the Main- yard end before 4 Departure; for | 
»ſus eff juris; the old natural liberty remains in places where are no 
nam manus in. Judgments. GE ares. 6 tes 
en, And therefore at this Day, if a Ship ſhall be on a Voy. 
Fudicis audter;. age to the Weft-Indies, or on a Diſcovery of thoſe pars i 
tate, rem no- Of the unknown World, and in her Way be aſſaulted by | 
bis debitam a Pirate, but in the Attempt overcomes the Pirate, by the 
8 . Laws Marine, the Veſſel is become the Captors; and | 
they may execute ſuch Beaſts of Prey immediately, with- 
out any Solemnity of Condemnation. If we reſpect ex. 
pletory Juſtice, it cannot be denied, but for the Con- 
ſervation of Ship and Goods, a Pirate invading may be 
ſlain, for the inequality between theſe things and life is 
made up in favour of the innocent, and by hatred to 
R the injurious : Whence it follows, if we regard only that 
ations in 4. Right, that a Pirate running away with ſtolen Goods, if 
Mocratem. they cannot otherwiſe be recovered, may be ſunk. De 
EG, moſthenes ſaid, It was very hard and unjuſt, and contrary 
both to the written Laws and the common Rules amongſt Men, 
not to be ſuffered to uſe Force againſt him who in a hoſtile man. 
ner hath" taken my Goods, © F 
'Teg. extat. D. XIII. So likewiſe, if a Ship ſhall be aſſaulted by Pi- 
quod metus. rates, and in the Attempt the Pirates ſhall be over- 
come, if the Captors bring them to the next port, and 
the Judge openly rejects the Trial, or the Captors can- 
not wait for the Judge without certain peril and loſs, 
| Juſtice may be done upon them by the Law of- Nature, 
— 4, and the ſame may be there executed by the Captors. 
circo Fudicia- I e eee 
e e 
ri/que publici tutela in ituta, ne quiſruam ſibi ipſi permit leut ultione 
oy 2 44 Faden.. 10 conflit 5 quiſcuam ſibi iffi permittere ealeat 1 


© ” pa eg © © 


Caius Cæſar being but a private Man purſued the Pi- | 


ates, - by whom he formerly had been taken and 
poiled, and making up to them with ſuch a Fleet as 


he he poſſibly. in haſte could get ready, attacked, burnt, and 
*. Nectroyed their Ships, and the Men he brought back to,,, , . 
nd n Anchor, where repairing to the Proconſul to do Ju- 52 


ice, and he neglecting, himſelf turned back, and there . 
ang'd them up. | : 8 = | 

XIV. If a Pirate at Sea aſſault a Ship, but by force is 

prevented entring her, and in the attempt the pirate hap- 

Pens to ſlay a perſon in the other Ship, they are all Prin- 
pals. in ſuch a Murder, if the Common Law hath Juriſ- 

liction of the cauſe: but by the Law Marine, if the par- 

ies are known, they who gave the wound only ſhall be 

principals, and the reſt acceſſories *; and where they have + Ralph Wil 
cognizance. of the principal, the Courts at Common Law liams indicted 
I ſend them their acceſſory, if he comes before for the mur- 


oy der of one 


ne g gem . "JIE? | is John Terrey ; 
1d d Bridger, Black, and others as Acceſſories. Rot. Admir. 28. Elix. M. 24. 
n. ; Vakoerton fol. 134, 135. 1 x ; 0 


' 4's If a Spaniard robs a French Man on the High Sea, ,,, „ 

both their princes being then in amity, and they likewiſe p,.,44ja per- 
with the King of England, and the Ship is brought into de nondum 
the ports of the King of England, the French Man may, ng 

| | 8 * 2 . . . . - abhoſftibus occu- 
proceed Criminaliter againſt the Spaniard to puniſh him, 5, dumiuum 
and Cipiliter to have Reſtitution of his Veſſel : but if the c mat {rivet 
Veſſel is carried infra Præſidia * of that prince, by whoſe ex Centium ju- 
ſubject the ſame was taken, there can be no proceeding Ju 8 as 
Civiliter, and doubted if Criminaliter; but the French- pas = © 

| l a Pacis, c.. 9. f. 
Man f muſt reſort into the Captor's or Pirate's own 16. 


Country, or where he carried the Ships, and there pro- March'sRe- 
ceed. | ports 110. 

N . + Leg. Haſtes 
& Leg. Lairones D. de Cap. Leg. poſtlim d Piratis eod. Tit. 
A Dutchman, but naturalized by the Duke of Savoy, The Caption 
and living at Villa Franca, in his Dominions, procures v 1" 1995. 


Ir Adjudicati 
a Commiſſion. from the States of Holland, and coming to "aſſed — 


Leghorn, there rid with the Colours and Enſigns of the 1670. upon 

Duke of Savoy; the Ship Diamond being then in port, and which chere 

having received her Lading, was afterwards in her Ve. 2 

age home ſurpriſed by that Caper, and brought * Villa of Ir; but 
| Tanca, 


* 
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nothing came Fyunca, and there condemned and ſold to one Poleman hol 


of it. which Ship afterwards coming for England, the Plaintigh ae 

Rett. Adnir. having Notice, made a ſeizure 3 and upon Trial, Adjudicai e 9 

| * on paſſed for the Plaintiffs, the original Proprietors : Fyſf 2 
# tho? the Ship of War and the Captors were of Say, 


and carried thither ; yet being taken by virtue of a Du | 
Commiſſion, by the Law Marine, ſhe muſt be carried infr, | 
Prefidia of that Prince or State by virtue of whoſe Con WR): 
miſſion ſhe was taken. Nor can ſuch carrying of the En. uſt 
ſigns or Colours of the Duke of Savoy, who was then in MPF be 
amity with the Crown of England, or the Commander, 1 
though a ſubject of that Prince, make him a Pirate, ce 
ſubject them or thoſe to whom they have transferr'd their n 
intereſt of the prize, any ways to be queſtioned for WF" 
the ſame Criminaliter; for that the original quoad t 4 
3 Buſſtrode taking was lawful,“ as one Enemy might take from another, W*N 
28. but Civiliter the ſame might be, for that the Captet | 11 
+ Cons, had not entituled himſelf to a firm poſſeſſion T. And] A. 
IIb. 3. cap. 9. therefore in all caſes where a Ship is taken by Letters f e 


$.15.& 16. Marque on Piracy , if the ſame is not carried infra Prejiis p* 
Ja. b, B. E. of that Prince or State by whoſe Subje@t the fame wa r 
Brownlaw taken, the Owners are not diveſted of their Property, Wh 


2 part. Ve- but may reſeize whereſoever they meet with then of. 
fon'sC. Veſſels. 


mail, and ſuch Lav. 
ſorts of tak- | 
ing in Cumberland, Northumberland, and Weſtmorland was made Felony 43. Elix. cap. 11, 


| n 
XVII. If a Bale or Pack of Merchandize be delivered to 

a Maſter to carry over Sea to ſuch a Port, and he goes away 

= with the whole Pack or Bale to another Port, and there 
A: ppt ſells and diſpoſes of the ſame, the ſame is no Felony. 
1 N FhBut if he opens the Bale or Pack, and take any thing out, 
Glarvil. lib. animo furandi, the ſame may amount to ſuch a Larceny, 
10. cap. 13. as he may be indicted in the Admiralty, though it amounts 
2 = See, not to a Piracy. Yet if ſuch a Maſſer of Ship ſhall carry 
Sab. lib. gc. the Lading to the Port appointed, and after retakes the 
7 ſet ; recepit. 5 | whole 


1 4 


f 
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ole Pack or Bale back again, this may amount to 4 Co. 3. 1. 


TT le £ | 
«oP iracy 3. for he being in the nature of a Common Carrier, 7 108. 
af. he delivery had taken its effect, and the Privity of the 

Fo ument is determined. | 


T XVIII. If a Pirate ſhall attack a Ship, and the Maſter 44 F. 3. 10 


2 Wor the Redemption ſhall give his Oath to pay a Sum 4 * ** 
fr | ertain; though there be no taking, yet is the fame Pi- 7 2 205 
ach by the Law Marine; but by the Common Law there J. 2. 5. f 


mut be an actual taking, though it be but to the value of 2A Pira- 
a Penny, as to a Robbery on the Highway. luis redempia 


in If a Ship ſhall ride at Anchor, and the Mariners ſhall 4 E. 3. 116. 


be part in their Ship- boat, and the reſt on the ſhore, and 
none ſhall be in the Ship; yet if a Pirate ſhall attack her 
and rob her, the ſame is Piracy. | | 
A Merchantprocures Letters of Marque or Repriſe, Tin. 7F ac. i 


the 25 ge + * 2 | 2 
tr; and then delivers the Commiſſions to perſons to endeavout B. R. Rolls 
tor | 6 ſatisfaction 3 if ſach Perſons commit Piracy, the Veſſel Aoridg. 5 30. 


s forfeited without controverſy: But the Merchant is Conſtit: Galliæ 
o ways liable to make ſatisfaction; for though the Supe- . 3- 4. 3: 
Wrior ſhall anſwer for the Actions of his Miniſters or Ser- IT 5 
vants, yet that is introduced by the Civil Law ; but this ; 
queſtion; muſt be decided by the Law of Nations, by virtue u Moor't 
of. Mich ſuch- Commiſſions are awarded or granted, the Reports 776. 
which does exempt any Man to anſwer for the Damages 

of his Servants, unleſs he forcknew that they would com- 

mit ſuch a Piracy or Spoliation, or any way have abetted 

or; conſented to the ſame, which right may be forfeited, 

and the Civil Law let in to acquire ſatisfaction. And yet 

Lin the Caſe of Sir Edmond Turner, and Mr George Carew, Vide the very 
who having Letters of Reprizal againſt the Butch, Mr — N 
Carew by Indorſement on the back- ſide of the Letters Pa- Lp es 
tents did nominate and appoint one Tyrence Byrne to exe- 

cute and perform all ſuch acts and things as by force of the 

Letters Patents he might lawfully do: Tyrence Byrne pro- 

vides Ship and Crew, and being at Sea takes a certain Ship 

belonging to Bruges called the Godelife, and there was 

ſome probable cauſe of ſuſpicion, yet not enough to war- 

rant.a Condemnation : Whereupon- the Owners, having 4.1 3631. 
bad ſentence of Reſtitution, libell'd in the Admiralty againſt Car. 2 at Ser: 


Ys - | | 

ir Edmon d Turner, Mr Carew and Byrne, for Damages; jeants-lan, . 
ry upon which a Sentence was given againſt the Defen- | 
he n hots: : R dants, 


66 Of Piracy. Book l 
dants, who Appealing, the Delegates confirmed the firt Carre 


Sentence, | 
Leg. 2./ſet, _ XX. But if a Ship ſhall be at Sea and in neceſſity, if ſhe 
cum in eadem attacks another Ship, and takes out ſome Victuals, Cz. Meld: 
. „ ph why bles, Ropes, Anchors or Sails, (eſpecially if that other 
1 zud Ship may ſpare them) this is not Piracy; but then t 
ait.D.d:incen, Party muſt pay ready Money for ſuch things, or give: 3 
Leg. quemad- Note or Bill for the payment of the value; if on this (ide {Wor e 
dn f. ll Lg. the Straits of Morocco, within four Months, if beyoni Hun 
Aquiliam. within twelve Months. | . | 
27 H.8. cap. XXI. By the Law Marine, if Goods are taken by a P. 
+ 55 7 vin, rate, and afterwards the Pirate attacks another Ship, bu T. 
ponius d+ argu, in the Attempt is conquered, the Prize becomes dblolute.| 
rer dum. ly the Captor's, ſaving the account to be rendred to the 
Admiral. And it is accounted in Law a juſt Caption i 
of whatſoever may be got or taken from ſuch Bea/is f boy 
prey, be the ſame in their own or in their Succeſſors Pol. 
Per Leg. Muli. ſeſſion. But then an account ought to be rendred to the Dpit 
er, eod. cap. Admiral, who may (if they happen to be the Goods of Whhe ; 
S the Fellow- ſubject of the Captors, or of Nations in Neu 
amity with his own Sovereign) make reſtitution to the pert 

Owner; the coſts and charges, and what other things in | 
equity ſhall be decreed to the Captor, firſt conſidered and s it 
| deducted, : | Defe 
1 * XXII. By the Statute of 27 Edw. 3. cap. 13. if a Mer. Niem 
cChant loſe his Goods at Sea by Piracy, or Tempeſt (na 
being wreckt) and they afterwards come to Land; if he 
can make proof they are his Goods, they ſhall be reſtored Veil 
to him in places Guildable, by the King's Officers and 
fix Men of the Country; and in other places by the ent 
Lords there and their Officers, and ſix Men of the Coun- he 
try. If a Pirate takes Goods upon the Sea, and ſel Net 
them, the Property is not thereby changed, no mor: Betz 
than if a Thief upon the Land ſteals them and ſells them. Bail 
 Gaab, 193. Barber's Caſe, avi 
This Law hath a very near relation to that of the Rs 
mans, called De Uſu-Capiione or the Atinian Law; for end 
Ainius Enacted, That the Plea of Preſcription or long 
poſſeſſion, ſhould not avail in things that had been ftoln, 
$izenias ds but the Intereſt which the right Owners had ſhould re- 
Jure Ran. main perpetual z the words of the Law are theſe, Qu 
4. 1. c. 11. : |  furrepiun it 
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urreptum eſt, ejus rei æterna auctoritas efſet, where by Au- 

Horilas is meant Jus Dominii. | | 

= XXII. Yet by the Common Law of England, it has been Binhs Caſe 
eld, That if a Man commit Piracy upon the Subjects of 1. Rees 
Wnother Prince or Republick (though in League with us) AER 
nd brings the Goods into England, and ſells them in a 7 py TAY 
Market Gvert, the ſame ſhall bind, and the owners are Golla, Ib 3. 
er ever concluded; and if they ſhould go about in the «. 9. /. 16. 
Admirally to queſtion the Property, in order to Reſtitution, : 1 OY 
Whey will be prohibited. (a) Hob. 79, ww ok | 
la Trover for Goods of 400 l. valle, Motion was for where a pro- 
Trial at Bar, the Goods being taken by a Spaniſh Caper, bibition was 


| ay | int granted, be- 
ind brought into Plymouth, and from thence Shipt Sk ths bag 


he way: without Condemnation, becauſe tho Br. Property tract was 
on s. ſays the Property is altered by the Enemy's poſſeſſion made on 

i MWbove 24 hours, which is good when they are brought Land and un- 
. Into ſafe Port of an Enemy's Country, yet the conſtant » ys 0 00 
he Opinion of the Civilians and the Practice at Gut/dball in purpoſe. Sed 
of e Dutch War, is that if ſuch Goods be brought into a vi. C-o. El. 


Neutral Port, or, as theſe were, into a Friend's, the Pro- 685. _ 
Wcrty is not altered till Condemnation, and theſe Goods !55: — 5 
| b : - - x. 3204 307-26 
vere taken from a French Man in League with us, which $..,.:60. 24. 
s ſtronger 3 and this being matter of Evidence, tho' the Lew 25. 1h, 
Defendant was only a Factor in England could not con- elit, 30%; 
lemn the Goods, but the condemnation was in Holland, CE if 
vhither they were ſhipt ; yet the Trial at Bar was granted. the Admiral 


he g. Keeble 397. Verdale con. Marten. Like Caſe Radley and hath Juriſdi- 
ed Delor againſt Eglesfield & al. 2 Sand. 289. 1. Vent, 173. _ + — 
nd Several Perſons were Owners of a Ship, which they e Mitter 
ne ent to the Indies to merchandize, upon the High Sea depending 
n. he Mariners and Reſidue commit Piracy. Upon the thereon ſhall 
cl! Return of this Ship to the River of Thames the Admiral A _— 


ein d her, as Bona Pyratarum, the Merchants took the Court, tho 
dails and Tackle out of the Ship. The Admiral ſhall not they ariſe on 
ave the Goods ſtoln from other Men, but the Owner the Land. 
all have them, 1 Rol. Rep. 285. the Caſe of Hildebrand 
ind others. | 
XXIV, This offence was not puniſhable by the Common 
aw, as appears by the Preamble of the Sat. of 28 H. 8. 
ap. 15. but the ſame was determined and judged: by the 

imiral, after the courſe of the Civil Law; but by force 
of the ſaid A4, the ſame is inquired of, heard, and deter- 

| | 55 E 2 mined 


Trial of Pi- 
racy. 
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mined according to the courſe of the Common Law, as i 
the offence had been committed on Land. 


But by Lord Hale, in Hiſt. Pl. Cr. Vol. 2. p. 14, 13 
The Court of King*s-Bench had certainly a concurrent 
Juriſdiction with the Admiralty, in Caſes of Felonig 
done upon the narrow Seas or Coaſt, though it were High 
Sea, becauſe within the King's Realm of England : By 


this Juriſdiction of the Common- Law: Courts was inter. 
rupted by a ſpecial Order of the King and Cound, 


35 Ed. 3. And ſince 38 Ed. 3. it does not appear, that 
the Common-Law Courts took Cognizance of Crime; 
committed upon the High Seas. 1 

Stat. 11. and 12. W. 3. cap. 7. All Piracies, Felonies, 
and Robberies committed in or upon the Sea, or in any 
Haven, River, Creeks, or Place where the Admiral hath 
Juriſdiction, may be tried at Sea, or upon the Land, in 
any of his Majeſty's Iſlands, Plantations; Colonies, &. 
appointed for that purpoſe by Commiſſion under the 
Great Seal of England, or Seal of the Admiralty direct. 
ed to ſuch Commiſſioners as his Majeſty ſhall think fit, 
who may commit ſuch Offenders and call a Court of 
Ad —_ thereupon to conſiſt of ſeven Perſons at the 
leaſt, 1 | 5 

And for want of ſeven, then any three of the Commiſſo- 
ners may call others as therein is mentioned. | 

The Perſons ſo aſſembled may proceed according to 
the courſe of the Admiralty, and give Sentence of Death 
and award execution of the Offenders, who ſhall there- 


upon ſuffer Loſs of Lands, Goods and Chattels. 


The Regiſter of the Court, or if none be, the Preſ- 
dent to take Minutes of the Proceedings and tranſmit thc 
ſame to the Admiralty Court in England. | 

If any natural born. Subjects or Denizens of E1glaud 
commit Piracy or any act of Hoſtility, againſt any of h 
Majeſty's Subjects at Sea, under Colour of a Commiſſion ot 
Authority from any Foreign Prince or State or Pet— 


ſon whatſoever, ſuch Offenders ſhall be adjudged Pr 
rates. | 


If any Commander or Maſter of a Ship, or Sea-man 0r 


Mariner, turn Pirate, or give up his Ship, Ec. to Pi- 
rates, or combine to yield up, or run away with an 


Ship, or lay violent Hands on his Commander, or en- 


dcavour 
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deavour to make a Revolt in the Ship, he ſhall be adjudg- 
ed a Pirate and ſuffer accordingly. 
All Perſons who after the 29th of September 1700, 


hall ſet forth any Pirate (or be aiding and aſſiſting to 


any ſuch Pirate) committing Piracy on Land or Sea, 
or ſhall conceal ſuch Pirate, or ſhall receive any Veſſel 
or Goods, Piratically taken, ſhall be adjudged acceſ- 
fory to ſuch Piracy, and ſuffer as Principals, according ta 


the Statute of 28 H. 8. which is hereby declared to be in 


force. | 
When any Engliſh Ship ſhall have been defended 
by Fight againſt Pirates, and any of the Officers or Sea- 
men killed or wounded, the Judge of the Admiralty 
or his Surrogate in London, or the Major, or chief 
Officer in the Out-Ports, aſſiſted by four Subſtantial Mer- 
chants, may by Proceſs out of the ſaid Court levy upon 
the Owners of ſuch Ships, &c. a Sum not exceeding 
2 J. per Cent. of the Value of the Freight, Ship and 
Goods ſo defended, to be diſtributed among the Officers 
and Seamen of the ſaid Ships, or Widows and Children 
of the ſlain. — k 
A Reward of 10 1. for every Veſſel of 100 Tuns or 
under, and 15 J. for every Veſſel of a greater Burden 
ſhall be paid by the Captain, Commander or Maſter, to 
the firſt Diſcoverer of any combination for running away 
with, or deſtroying any ſuch Ship at the Port where the 
Wages are to be paid.” 
The Commiſſioners aforeſaid ſhall after the 29th of 
September 1700, have the ſole power of trying the ſaid 
Crimes, and Offences within the Colonies and Plantati- 
ons in America governed by Proprietors, or under Grants 
or Charters from the Crown, and may iſſue their War- 
rants for apprehending ſuch Pirates, &c. and their Ac- 
ceſſories in order to their being tried there, or ſent into 
England. | | 
Commiſſions for Trial of the ſaid Offences ſent to any 
Place within the Juriſdiction of the Cinque Ports, ſhall 


be directed to the Lord Warden of the Cinque Ports, or 


his Lieutenant, and ſuch Perſons as the Lord Chancellor 
ſhall appoint ; and the Trial to be by the Inhabitants of 
tv Cinque Ports. . | 


3 | All 
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and 12 . | 
And by ſec. 4. Offenders convicted on this AR are ex: 


the Offence, or make the Offence Felony, but leaves the Of. 
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All Seamen, Officers and Sailors, who ſhall deſert thy 
Ships or Veſſels, wherein they are hired for a Voyage, 
ſhall forfeit their Wages. 

If any Maſter of a Merchant Ship or Veſſel ſhall after 
the 29th of September 1700, during his being abroad, 
force any Man aſhoar, or wilfully leave him behind, or 
refuſe to bring all his Men home again, who are in a Con. 
dition to return, he ſhall ſuffer three Months Impriſon. 
ment. ; 

The above Act 11 and 12 ,. 3. ch. 7. was continued by 
1 Geo. 1. ch. 25. for five Years, &c. and was made per. 
petual by 6 Geo. 1. ch. 19. And tis enacted by 4 Gee. 1, 
6h. 11. ſec. 7. that all Perſons who ſhall commit any Of. 
fence for which they ought to be adjudged Pirates, Fe. 
lons, or Robbers, by 11 and 12 W. 3. may be tried and 
judged for every ſuch Offence, according to 28 H. 8. and 
ſhall be excluded from their Clergy. | 

By Stat, 8. Geo. 1. ch. 24. Sec. 1. - If any Commander 
of a Ship, or other Perſon, ſhall any wiſe trade with any 
Pirate, or ſhall furniſh any Pirate with Ammunition or 
Stores, or fit out any Ship with ſuch deſign, or confede- 
rate or correſpond with any Pirate, knowing him to be 
ſuch, ſuch Perfon ſhall be adjudged guilty of piracy, 
and ſhall be tried according to Star. 28. H. 8. ch. 15, 
and Stat. 11 and 12 V. 3. ch. 7. and being convicted 
ſhall ſuffer as a Pirate. And perſons belonging to any 
Ship, who ſhall upon meeting any Merchant-man up- 
on the High Seas, forcibly board ſuch Ship, and though 


they do not carry off ſuch Ships, ſhall throw overboard, 


or deſtroy any part of her Goods, ſhall be puniſhed as 
Pirates, 


And ibid. ſec. 2, Every Ship fitted out with deſign to 


trade with, or ſupply any Pirate, and all the Goods put- 


vn board ſuch Ship, ſhall be ip/o facto forfeited, one Moie- 
ty to the King, and the other to the Informer, to be re- 
covered in the High Court of Admiralty. 
And ibid. ſec. 3. All perſons declared Acceſſories by 11 
3. are hereby declared principal Offenders. 


cluded Clergy. | 
XXV. The Act 11 and 12 V. 3. ch. 7. does not alter 


fence 
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fence as it was before thi 
1 Law; but giveth a is Act, viz. Felony only by the Ci- Cole 3. Inftit 
1 infliterh pai mean of Trial by the Common Law, Tit. 4dmir' 
and infi th pains of death, as if they had been attai aw, Tit. Admir' 
N. ate. done upon the Land. The! — — 
1 B " _ to ” done upon the High Sea _— 
3 560. 2. ch. 21. If any P hee 
— poiſoned upon the Sea, 5 ER 
0 : —_ and dies in England, or ſtricken 7 P ar out 
Fatt 3 t bl nd dies on the Sea, or out of England —_ 
of * Ms Low County, according. to the Courſe 
Lared, | , except Challenges for the Hun- 
XXVI. A pardon of all Feloni 
f elonies d 15 
any there. be a Forfeiture of Lands and 8 ed; and Dy. 308. But 
tor 1 of Blood, nor can there —— 2 — " 
F 2 0 is offence, tryed by virtue of this ee -= fore the Pot 
- e be an Acceſſory upon the Sea to a Pi ; but mim anduce 
_— tryed by the Civil Law a Piracy, he tore the 
5 e Statute of 35 H. 8. cap. 2, taketh not | 3 rs 
| atute for Treaſons done upon the Sea, n ot away the is no cor _ 
owable to the Party on the Statute 28 H ya is Clergy al- tion of Blocd 
: in — ts 7 56, plac. 1044. 3 Inft. 1 i g vide 14 Jac. of 282 
. Though « Por Zac patina pars Oc: 7" _ 
ny WM Ports, not only the Town 1 Nen aye - 4 
| Comitatus, : Ke | 5 ut the Water 18 infra corpus F. 30. 8 
5 If a Pirate enters i 1 
, Wo rs into a Port or Haven of this Ki 
29 4 a Merchant being at Anchor — - ow! Hide and o- 
22 im and robs him, this is not Pira 7 Na, e Pirate thers robbed 
n Wick 8 not done ſuper allum Mare; but BE . cauſe the 8 Ship of 
ut- I cor 2 at the Common Law, for that gin of * —_ | 
„ iy the Co mitatus, and was inquirable and 1 = chandize of 
e- mon Law, before the Sa! | e en AGF 2008 
| ap. 15. | ute of 28 H. 8, 1 Fan 
; onden ; and 
I at the C | the 3 
b — and were found guilty of the ſame, Ame 22 (Aid for in 
XXVII | | r. 2. at the 
„. , $0 if fuch a Prag or Robbery be m de 
er i 5 — 2 I INE 2 that 1 Fac 7 
be 8 n the Statute of 9 9 
8 _ ſuper altum Mare, there no Ge H. 8. but if it And he fam 
EIT ergy is allowable ; En 
+ how.” * 
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bythe opinion howbeit, if ſuch a Robbery be committed on great River 
Jai _ within the Realm, which are look'd upon as common 
J_ 8 the Highways, there perhaps, Clergy may not be granted ; and 


Judges, upon ſp it was rul'd in the aforeſaid Caſe of Hyde, who with a 


he Piracy parcel of Men came one Night in a Boat in the River of 
committed by 


EE Thames, and under the Colour of Preſs-Maſters, board. 


thers ; and he ed the Ship of one Captain Slue, and robb'd her, for | 


was executed Which being taken and tried at the O/d-Baily, by the 


Anno 1674- greater Opinion of the Judges there preſent, 22 Car, 2. 
xa) 9 F. 3 Clergy was denied him. By the Pardon of all Fclonies, at 
9 H. 4. 2. the Common Law, or by the Statute-Law, Felony ſuper 


Me.756.11ft. allum Mare is not pardonable ; for though the King may 
191, . 308. pardon this Offence, yet being no Felony in the eye of the 
Law of this Realm, but only by the Civil Law, the 
Pardon of all Felonies generally extends not it; for this 
is a ſpecial Offence, and ought eſpecially to be men- 
tioned, 5 
XXIX. One Cobham was arraigned in Southwark, before 
the Commiſſioners of Oyer and Terminer, for a Piracy 
and Robbery committed on a Spaniard, & ſtetit mutuus & 
noluit directe reſpondere : And it being moved by the At- 
torney-General, whether he ought to have the Judgment 
of pain fort & dure in this Caſe, Saunders, Chief Baron, 
Brown and Dyer were of Opinion he ſhould, and that by 
the Words and reaſonable Intendment of the Statute 
of 28 H. 8. c. 15. and according to the Opinion /upra, 
” Judgment was given by Carus Serjeant. Dy. 241, 
2. 49. Ki | 
9E.4.28.c- XXX. A Man attainted by virtue of that Statute, for- 
71 12 teits his Lands and, Goods, yet there works 10 corruption 
of blood, by virtue of that Attainder; nor can there be 
any Acceſſory of Piracy by the Law of this Realm; but 
if it falls out that there is an Acceſſory upon the Sea, fuch 
Acceſſary may be puniſhed by the Civil Law, before the 
Lord Admiral, but he cannot be puniſhed by virtue of 
this Act, becauſe it extends not to Acceſſories, nor makes 
the Qffence Felony. " 3 
3 Elz. Bur- XXXII. If one ſteal Goods in one County, and brings 
-s Caſe ci- them into another, the Party may be indicted in cither 
ted 3. Inflit, County; but if one commits Piracy at Sea, and brings 
gu. 3. the Goods into a County in England, yet he cannot be 
— indicted upon the Statute, for that the original taking 
| | ; i | was 


* 


was not Felony, whereof the Common Law took Cogni- 


ce. | 

XXII. If a Man is taken on ſuſpicion of Piracy, and Man's Caſe 
a Bill is preferred againſt him, and the Fury find Ignora- 1 * = , 
mus; if the Court of Admiralty will not diſcharge him, n 
the Court of King's-Bench will grant a Habeas Corpus, 

and if there be good Cauſe, diſcharge him, or at leaſt take 

Bail for him: But if the Court ſuſpects that the Party is 

guilty, perhaps they may remand him ; and therefore in 


all caſes, where the Admiralty legally have an original, or 
| concurrent Juriſdiction, the Courts above will be well 


informed before they will meddle. 

Treſpaſs for breaking a Ship, and taking away the 5,4;fcation in 
Sails z the Defendant juſtified by warrant out of the Ad- Tre/: by war- 
miralty, by which he entered the Ship, and took away rant 9 the Ad. 


| the Sails, Objection, The breaking is not anſwered, per Cu- iH. 


riam its good enough, for the entry is a breaking in Law, 
as Clauſum fregit, &c. And that he may carry away the 
Sails, becauſe this is the manner of their proceedings, and 
ounded upon Reaſon, becauſe the Ship cannot be kept 
fe, if the Sails be not carried away. Creamer againſt 
Tokely. Latch 188. | 


Suit in the Admiralty, the Defendant pleaded the Sta- gtatute of Li- 


| tute of Limitation; if that Court deny the Plea, Prohibi- mitation plea- 


tion will be granted, or if they do receive the Plea, but dable chere. 
will not give Sentence accordingly, Prohibition will go. 
Hardres 502. Berkly and Morris. | 
If a Man be in cuſtody for Piracy, if any aids or aſſiſts 2lverton 134. 
him in his Eſcape, though that matter is an Offence at 135- 
Land, yet the Admiralty having Juriſdiction to puniſh the Cre- El. ons e 
principal, may have likewiſe power to puniſh ſuch an Of- — * * 
fender, who is look'd upon quaſi an Acceſſory to the Pi- 30. 
racy; but to reſcue a Priſoner from an Officer of theirs, 
they may examine the cauſe, but they cannot proceed cri- 
minally againſt the Offender. | | 
The Exemplification of the Sentence of the Court of 
Admiralty, under their Seal, is concluſive Evidence in a 
Court of Common Law. Lord Raymond, 893. 
XXXIII. Anciently when any Merchants were robbed 50 Ei 3. par. 


at Sea, or ſpoiled of their Goods, the King uſually iſſued 2 Dor/. 24. de 


gut Commi ions under the Great Seal of England, to en- adiend. & 


© quire of ſuch depredations and robberies, and to puniſh 9p,,camritur 


the - 


1 


w 
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pen mare di. the parties; and for frauds in Contracts, to give Damages 
[ to the Parties, and proceed therein ſecundum Legem & con- 
| + e Derfe "be ſuetudinem Angliæ, Sams Legem Mercatoriam, & Legen 
Caſe of ill. Maritimam ; all three Laws included in the Commiſſions, 
de Dunſiaple , 
a Citizen of Winton. 
Mercatoribus. 


3 Buſſtrade 27. XXXIV. The Courts of Weſtminſter have a Sovereign 
wer to enquire after the Liberty of every Man, and that 
be ſhould not be depriv'd of the fame without juſt cauſe; 
and therefore as in other capital Cauſes, fo like wiſe in this 
they may ſend their Habeas Corpus to remove the Body of 
any committed upon ſuch an account, and if they ſee a 
Juft cauſe, they may either bail, or diſcharge, or remand, 

as the matter ſhall ſeem juſt before them. | 
Coke 3 Ini. And altho' the Statute of 28 H. 8. c. 15. does not al. 
fol. 113. ter the offence, or make the offence felony, but leaveth 
the offence as it was before that Statute, (viz.) Felony 
only by the Civil Law, and gives a mean of Trial by the 
Common Law, and inflicted ſuch pains of death as if they 
* Sf. Aamir. had been,attainted of any Felony ; yet it was reſolved * by 
- wo 2 — all the Judges, and the reſt of the Commiſſioners then 
„un Guyther, preſent, that his Majeſty having granted Letters of Re- 
& al. rizal to Sir Edmond Turner and George Carew, againſt the 
Subjects of the Szates-General of the United Provinces, 
and that afterwards that Grant was called in by Procla- 
mation, then mortified in the Treaty of Breda, and af- 
terwards ſuperſeded under the Great Seal: That Carew, 
(without Turner) having deputed ſeveral to put in Exe- 
cution the ſaid Commiſſion, who accordingly did; and 
being indifted for Piracy, the ſame was not a felonious 
and a piratical Spoliation in them, but a Caption in or- 


Pat. 32 E. 1. 1. 4. Dorſ. pro Willielmo Perin & Domengo Perez 


— 


der to an Adjudication; and though the Authority was, 
deficient, yet not being done by the Captain and his Ma- 


riners, animo deprædandi, they were acquitted, 


Pl 


e 
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che Right of the Flag, as to the acknow⸗ 


ledging the Dominion of the Britich Seas. 


I. Confiderations general az in refe- | 
rence to the Ow | 

II. Whether Princes may have an 
exclufrue Property in the Sea. 

III. That ſuch an excluſive Domi- 
nion may be, proved. 

IV. Of the Sea, whether capable of 
Diviſſon as the Land. 

V. Confiderations general, in ro- 


ference io Maritime Cities touch. 


ing Sea Dominion. 


VI. Of the Sea, by reaſon of its in- 


ability, whether capable of Jub- 


Jection. 


VII. o/ the Dominion of the Bri- 


tiſh Sea aſſerted long before, and 
ever fince the Conqueſt of this Ille 
by the Romans. | 
VIII. The Davy of the Flag, bat a 
conſecutive Acknowledgment of that 


Right. And of the Ordinance of | 


Haſtings dee/aring that Cuſtama- 

ry obeiſance. 

IX. Confiderations had on ſome Trea + 

ties, in reference to aſſerting the 

\ Duty of the Flag. 

X. Of the extent how far that duty 
is required and payable. 

| XI. Of the duty of the Flag, not a 

Gare Honorary Salute, but a Right. 

XII. Of the importance and value of 
the ſame, as well in Nations Fo- 
reign, as in England. 

XIII. Of the effects of ſuch a Right 
and Sovereignty. Of the extent 
of this Dominion by the Laws of 
England. | 

XIV. Of the Duty of the Flag not 
regarded as a Civility, but cam- 
manded as a Duty. 


| XV. Qf the importance of that ac- 
knowledoment. 


I. A Fter the Writings of the Illuſtrious Seen, cer- 
. tainly *tis impoſſible to find any Prince or Repub- 
lick, or ſingle Perſon indued with Reaſon or Senſe, that 
doubts the Dominion of the Britiſb Sea, to Pp entirely ſub- 
ject to that Imperial Diadem; or the duty or right of the 
Flag, which indeed is but a conſecutive Acknowledgment 
of that ancient Superiority : Yet there have not been want- 
ing ſome, who though they have not queſtioned the for- 
mer, have highly d:/puted the latter. 

But there are ſome fatal Periods amongſt our Noribern 
Regions, when the Inhabitants do become fo brutal and 
prejudicate, that no obligation of Reaſon, - Prudence, 
Conſcience, or Religion can prevail over their Paſſions, 
eſpecially if they become the devoted Mercenaries of an 


implacable Faction f, in oppoſition to all that can be * + 


* * 


76 Ok the Flag. Book l. 
led either juſt or honourable; we need not rip up the 
Carriage of that late inſolent Son of a Tallou- Chandler, 
whoſe Deportments made him no leſs inſupportable at 
home, than he was amongſt Foreign Princes; the teſti. 
monies of his greateſt Parts and Abilities being no other 
than Monuments of his Malice and Hatred to this Nation, 


and Records of his own folly. But Princes are not to be the 
wrangled out of their ancient Right and Regalites by the 0 
ſubtil Arguments of Mit and Sophiſtry ; nor are they to be li 
fapplanted or overthrown by Malice or Arms, ſo long as tie 


God and good Men will aſſiſt, in which his ſacred Ma. "= 
jeſty did not want, when he aſſerted his Right with the 0 
Blood and Lives of ſo many Thouſands that fell in the 1 
diſpute. ra , 
I. That Princes may have an excluſive properiy in the 2 
Sovereignty of the ſeveral parts of the Sea, and in the Paſſage, F 
Elſbing and Shores, is ſo evidently true by way of fact, as ; 


-ous Uſe, without a correcting and ſecuring Power in caſe 
of wrong or danger, is to make Men in the like Condi- 
tion with the Fiſhes, where the greater devour and ſwal- 
low the leſs. ; | AS 

III. And though the Sea is as the Highway, and com- 
mon to all; yet it is as other Highways by Land or great 
Rivers are, which though common and free, are not to be 
See that Plea uſurped by private Perſons to their own entire Service, but 
of Chiozzola remain to the uſe of every one: Not that their Freedom 
uy wy Leueli- is ſuch, as that they ſhould be without Protection or Govern- 
by bf the ©, ment of ſome Prince or Republick, but rather not exclude 
driatick Sea, the ſame; for the true Enſign of Liberty and Freedom 
at the end of is Protection from thoſe that maintain it in liberty. 

Mr Selden. 1 2 DT BC 3 2 


no man that is not deſperately impudent can deny it: 5 
the Conſiderations of the general practice in all Maritime * 
Countries, the neceſſity of order in mutual Commerce, and 3 
the Safety of mens perſons, goods, and lives, hath taught ] 
even the moſt Barbarous Nations to know by the Light of 
human Reaſon, that Laws are as equally neceſſary for the 
Government and Preſervation of the Sea, as thoſe that ne- 
gotiate and trade on the firm Land; and that to make 
Laws, and to give them the Life of Execution, muſt of 
neceſſity require a ſupream Authority; for to leave every 1 
part of the Sea and Shores to an arbitrary and promiſcu- | 
| 


IV. And 


r : SOS - A | 


a ä 9 8 


\ | 4 ; | 

Cnap.V. Ok the Flag. 77 
IV. And as the Sea is capable of Protection and Go- 

vernment, ſo is the ſame no leſs than the Land ſubject to 

be divided amongſt Men, and appropriated 10 Cities and 

Potentates, which long ſince was ordained of God as a 


| thing moſt natural: whence it was that Ariſtotle ſaid, That 


unto Maritime Cities the Sea is the Territory, becauſe from 
thence they take their ſuſtenance and defence; a thing which 
cannot be, unleſs part of it might be appropriated in the 
like manner as the Land is, which is divided betwixt Ci- 
ties and Governments, not by equal Parts, or according 
to their greatneſs, but according as they are able to 
rule, govern, and defend them';, Berne is not the greateſt 
City of Swiizerland ; yet ſhe hath as large a Territory as 
all the reſt of the Twelve Cantons put together: The Ci- 
ties of Noremberg and Genoa are very rich and great, yet 
their Territories hardly exceed their Walls: and Venice 
the Miſtreſs and Queen of the Mediterranean, was known 
for many Years to be without any manner of Poſſeſſion 
on the firm Land. 

V. Again on the Sea, certain Cities of great Force 


have poſſeſſed large quantities thereof; others of little The ſubſtance 


wed wi f wh 
Force have been contented with the next Waters. | alleged bat. 


Neither are there wanting Examples of ſuch, as not- theHarfiatique 
withſtanding they are Maritime, yet having fertile Lands Towns, at the 


; | -.1, Venetiansaſler- 
lying on the back of them, have been contented herewith . feof the 


without ever attempting to gain any Sea-Dominion ; others yereignty of 
who being awed by their more mighty Neighbours, have the Aariatick, 
been conſtrained to forbear any ſuch attempt; for which 4% res cm. 
two cauſes a City or Republick, though it be Maritime, 2 2 
yet it may remain without any poſſeſſion of the Sea. God mergt mare, & 
hath inftituted Principalities for the maintenance of Juſtice ide nemo in 
to the benefit of Mankind; which is neceſſary to be exe- 7477 cer, 
cuted as well by Sea as by Land: St Paul faith, that for 5 
9 4 : prohibetur, & 
this cauſe there were due to Princes, Cuſtoms and Contribus adverſus inhi- 
lions. | | bentem compe- 
| / | It fit a0 injuri- 
8 | | arum, 1, 10. 
% quis in mare, I. injuriarum, ſe. ult. de injuriis. Sin littora quoque communia 
funt l. 2. re diverſ. Quia acceſſorium ſunt maris, & acceſſorium ſequitur naturam Prin- 
cipalis, I. 2. de peculio. legat. c. acceſſorium de reg. jur. in 6. Ad littus maris igitur 
accedere quivis poteſt, non piſcandi tantum gratia, ſed etiam edificandi & occupandi cau- 


' Ja quod in tit. de acquirend. Dom. J. in litt. F. ne quid in loc. pub. Fo. Angelius J. C. de 


repub. Hanſiat. par. 6. fol. 85. Edit. Francof. An. Dom. 1641. But theſe arguments 
were eaſily anſwered by the Venetian Lawyers; Quemadmodum communio littorum re- 
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Hringitur ad populam, à quo occupata ſunt, ib. 3. ect. Hittora. D. de guid in loc. pub. J 
etiam communio maris : adeo ut per mare a nemine occupatum navigatio fit omnino liberg , 
per mare autem occupatum ab aliquo Principe ii liberam habeant navigationem qui ſunt illi 
Principi ſubjedi 3 alii verò eatenus, quatenus idem Princeps permittit. Julius Pacius de 


Dom. maris 


+ Grotius mare 
Gberuns. Com- 
munio parit 
diſcordiam : 
guod communi- 
ter peſſidetur, 
witio naturali 
negligitur : 
Habet com- 
munio rerum 
gerendarum, 
difficultatem 
Leg. pater. 


"og 
1 + 2» 


ing, and making it unnavigable, or whatſoever ſhould 


- * 
- 


* Out omnia 
fere Gallis 
grant incog- 
nita, negue 
"enim temers , 


Adriatici. 


Df the Flag, Boo t 


It would be a great abſurdity to praiſe the well Govern. 
ment and Defence of the Land, and to condemn that of 
the Sea; nor doth it follow, becauſe of the vaſtneſs of the 
Sea, that it is not poſſible to be governed and protected; 
but that proceeds from a defe# in Mankind; for Defarts, 
though part of Kingdoms, are impoſſible to be governed 
and protected, witneſs the many Deſarts in Africk, and 
the immenſe vaſtities of the New World. 5 

VI. As it is a gift of God, that a Land by the Laws and 
publick Power be ruled, protected, and governed: ſo the 
ſame happens to the Sea; and thoſe Þ are deceived by a 
groſs equivocation, who aver that the Land, by reaſon of 
its ſtability, ought to be ſubjected, but not the Sea, for 
being an unconſtant Element, no more than Air; foraſ- 
much as they intend by the Sea and the Air all the parts 
of the fluid Elements, it is a moſt certain thing, that they 
cannot be brought under Subjection and Government, be- a 
cauſe whilſt a Man ſerves himſelf with any one part of 1 
them, the other eſcapes out of his per; but this chan- 
ceth alſo to Rivers, which cannot be detained : but when 
one is ſaid to rule over a Sea or River, it is underſtood not 
of the Element, but of the Site where they are placed : the 
Waters of the Adriatick and Britiſp Seas continually run 
out thereof, and yet it is the ſame Sea: as the Tyber, Poe, 
Rhyne, Thames, or Severn, are the fame Rivers they were 
a Thouſand Years fince z and this is that which is ſubje& 
to Princes by way of Protection and Government, 

Again, it would ſeem ridiculous if any Man would aſ- 
ſert that the Sea ought to be left without Protection, fo 
that any one might do therein well or ill, robbing, ſpoil- 


ſeem fitting in their Eyes; from all which it is apparent, 
that the Sea ought to be governed by thoſe to whom it moſt 
properly appertains by the Divine Diſpoſition, 
VII. When “ Julius Cæſar firſt undertook the Invaſion 
of this e, he ſummoned the neighbouring Gauls to in- 
form him of the Shores, Poris, Havens, and other things 
= | convenient 


5 ee 


AM 
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convenient that might accelerate his intended Congueſt; Prælor merca- 
but from them nothing could be had, they anſwering, All % ray pings 
Commerce and Traffick, and viſiting their Ports, was in- ee 
terdifted to all Nations before licence had; nor could any but guidguan præ- 
Merchants viſit the ſame, and then had they places ＋ % aram mari- 
aſſigned them whither they ſhould come; nor was this I OY 
Dominion that the Britains then uſed, commanded with- 24e {ur con. 
| out a Naval Force; the ſight of which when Cæſar ſaw, tra Galliam 
he preferred them before thoſe of the Romans: For upon 2 ef. Com. 
| that occaſion it was that Cæſar, having ſeen thoſe Auxi- G Belts tab. 


| liary Squadrons, which the Britains ſent the Gauls in their HO RSS 


Expeditions againſt the Romans, took occaſion to find near Yarmouth 
out that Warlike People, whoſe bare Auxiliary Aid ſhook being then, as 
the Flower of the Roman Squadrons, 


15 conceived, 
one of the 
common pla- 


ces of Mart or Commerce for the Gauls. Quod omnibus fere Galli hoſflibus. noſtris inde * 
' ſubminifirata auxilia intelligebat. 


And when the Romans became Conquerors of this 1/e, 
the ſame Right or Dominion was during all their time ſup- 
ported and maintained, when they ſailed, round their new 
atchieved Congue/ts in the time of Domitian, Agricola giv- Tacit. in wita 
ing terror to all the neighbouring Nations. Aricol. 
But when that Mighty Empire became ſubject to Fate, 
and this Nation by the continual ſupply of Men, which 
went out of the Kingdom to fill up the Contingences of 
the Roman Legions, became at laſt ſo enfeebled as to ren- 
derus a Prey to the Saxons ; which Empire having fettled 
Peace with their Daniſh Neighbours, and quieted their 
own - home-bred Quarrels ; and having reduced the ſeve- 
ral petty Kingdoms of their Heptarchy under one Diadem, 
they forgot not to aſſume their antient Right and Dominion 
of the Seas; as did the moſt Noble Edgar +, who kept + 4t;ronantir 
no leſs a Number than 400 Sail of Ships to vindicate and Dei lab. 
aſcertain his Dominion, giving Protection to che peaceable, en g. 
and puniſhment to the offenders: nor did his Succeſſors 2 1 
Etheldred, Canutus, Edmond, and others that followed of Edgarus 4n- 
the Daniſh Race, any ways wave, relinquiſh or loſe that g/orum Baß. 
Royalty, but obſequiouſſy maintained the ſame down to , — 
Conqueror, and from him ſince for upwards of 1200 . Oc. 
years in a quiet and peaceable Poſſeſſion, — ceani, que Bri- 
, , 1anmanm cir- 
ü | To dunjacent, tun- 
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Aarumgue Nat ianum gue infra tam includuntur, Imperator & Damiuus. Ex Chan, 
ſundam. Eccleſ. Wigor. Sir John Burroughs, fol. 12. lem quague 5 e 400. 
Naves congregavit, ar quibus omni anne poſt Feſtum Paſchale 100. Nawes ad quanlibe 
Anglie partim ſfatait; ' fit aftate Iuſulani circumnavigavit + byeme werd juditia in Pro. 
wincia exercuit,. Ex Ranulph. Ceftrenſ. fol. 22. J. . 


. 1 1 22 * 
n ? ? 


4 


To mention the antient Commrſiions, and Exerciſe of 
this Sovereign Power, Safe-condut?," Writs ef Stixure, Ar. 
reits, Records of Grants, and Lictnces to paſs through the 

+ $0 fally Sea and to'fiſh, Parliament Rolls and the like, + would 
proved by Take a Volume; in a word, if Right'sf Preſcription, ſuc. 

r Selden, on of Inheritance; continual Claim, matter of Fati?, con. 
that it would ſent r Hiſtory and Confeſſons, even from the Mouths and 
3 Pens of adverſaries, be of any moment to the aſſerting of 
Tung to re. à Title, his Sacred Majeſty may be preſumed to have as 
hearſe the good a Title to that, as the moſt abſolute Monarch this 
SEED) day on Earth, hath to whatever he can claim or does 


Vide Fac. Ly enjoy. 1 Rol. Ab. 528. pl. 2. 755 
fer. Armach. Epiſ. Hibervie lle, p. 121, 163. | 


VIII. Now the Duty of the Flag is no more but a con- 
ſecutive acknowledgment that the Rigbt and Dominion of 
the Britiſh Seas,” (not as a bare Honorary Salute or Cere- 

mony, but as an abſolute Sign of the Right and Sovereignty 

of thoſe Seas where they are obliged to ſtrike Sail) are in 

him'to whoſe Flag they veil, and pay that duty to ; and 

in ſubſtance is no more but that the King grants a gene- 

ral Licence for Ships to paſs through his Seas, that are 

his Friends, paying that obeyſance and duty, like thoſe 

ſervices when Lords grant out Eſtates, reſerving a Roſe 

or Pepper- Corn, the value of which is not regarded, but 

the remembrance and acknowledgment of their Benefa- 

. Sorg Right and Dominion, ' {og 

—— paid by The Duty of the Hag or Salutation, is to be paid not 
well u Fo, only by Foreigners, but alſo by natural born Subjects, 
 reigners. and ſuch who refuſe to pay the ſame, may be brought to 
| the Flag to anſwer that Contempt. 
That this hath been an Anlient Cuſtom, always wait- 
ing on that Sovereignty," appears by that memorable Re. 
cord upwards of 500 years ſince made, where it is declared 

KS by King 'Fobn' What the Hntient Cuſtom was, in theſe 

Ltur La. Ma- Words; That if a Lieutenant in any Uopage, being 

rina: jub fine Mnduiten by Common Council of the 2 — — 
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den 02 unladen, that will not ſtrike and vetl ther 
| Bonnets at the Commandment of the Lieutenant 


81 
upon the Sea any Ships 02 Geſſels, la- urn Re- 


r Fohannis 
ſecundi. Enti- 
tled, Le Ordi- 


of the King, but will fight againſt them of the Fleet, nance al Ha- 
that if they can be taken, they be reputed as Ene⸗ ing. 


mies, and their Ships, Qeſſels, and Goods taken 
and foztetted as the Goods of Enemies, although 
the Baſters oz Poſſeſſoꝛs of the ſame would come 
afterwards, and alledge, that they are the Ships, 


 Aefſels, and Goods of thoſe that are Friends to our 


Lozd the King; and that the common People tn the 
fame be chaſfiſed by Jmpatſonment of their Bodies 
fo2 their Rebellion, by diſcretion. 

Thus this /mmemorial Cuſtom was by that prudent Prince 


affirmed, the which hath been always before, and ever 
fince (without interruption) by all Nations conſtantly paid 
to the Ships of War, bearing the Royal Standard, and 
other of his Majeſty's Ships, wearing his Colours and En- 


ens of Service; he knowing that undoubted Maxim of Loon Laſſius de 


State, That Kingdoms are preſerved by reputation, which is J%//#< & jur. 


as well their ftrongeſt ſupport in Peace, as their chiefeſt ſafety 4 


in time of War; when once they grow deſpiſed, they are ei- 
ther ſubjef to Foreign Invaſions, or Domeſtick Troubles, the 
which (if poſſible) that Prince would have prevented, but 
he lived when thoſe Celeſtial Bodies, which govern the 


2. C. 2. 


6. 19. 


actions of Princes, ſeemed to frown on the moſt Virtuous 


and Wiſe, | 

IX. And as there is no Nation in the World more ten- 
der and jealous of their Honour than the Engliſb; ſo none 
more impatiently tolerate the diminution thereof, Hence 
it was that in all Treaties, before any thing was aſcer- 
tained, the Dominion of the Seas, and ſtriking the Top-ſail 
was always firſt provided for, = 

In the Year 1653. after the Dutch had meaſured the 
length of their Swords with thoſe of this Nation, and 
being ſenſible of the odds, had by their four Am- 
baſſadors moſt humbly beſought Peace, this very Duty 
oe Hag was demanded by the 15th Article, in theſe 

ED 4 - 

That the Ships and Ueſſels of the ſaid United 
ovinces, as well Men of War as others, be they 
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Cromabell was 
the firſt that 
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This' was ſo prremprorily demandeds. that ven [th 
— acknowledgment, of. the Sovertiguty on "tbe Br 
Seas, there was no Peace to be had, As to — 
kuowledging, of the Sovereignty and the Flags [they were 9 
ling to continue the Antient Cuſtom, but that of Yi/iing 
was ſome what hard: tis true the latter Clauſe was by tha 
en waved, for Reaſons ſtanding with his private In- 
| but the firſt! was (with the addition of theſe words 
in ſuch manner as the ſame hath been fo2meriy 
obſerved in any times whatſoever) made abſolute by 
the 13th Article between Hin and that Republick, in thel 
words: Item quod Naves & Navigia diffarum Federata- 
rum Provinciarum, tom bellica & ad Hoſtium vim propul. 
_\ ſandam inſtructa, quam alia, guæ alicui Navibus bellicis 
ba Reipublice in maribus Britannicis obviam dederint, 
vexillum ſuum è mali vertice detrabent, & ſupremum velun 
„ demittent, es modo, quo ullis retrò t ſub guocunque 
a unteriori regimins unquam objervatum fuit, and from 3 
$22.1 4.1662, it: Was tranſcribed into the roth Article at Mhiteball, and 
afterwards into the 19th Article at Breda, and from then 
into the 6th Article made laſt at Weſtminſter, and that 
Clauſe of ſearching of each others Ships made reciprocate, 
| I» 18. 1674. by the 5th Article made in the Marine Treaty at Londan; 
8. V. but. that extends not to Ships of War, but ealy to the 
Ships of Subjects. 
X. By the Britiſo Seas in che Ariicla about the Hag 
are meant the four Seas, and not the Channel: only; for in 
„ gut b the 16th Article of the Treaty in ens did expres 
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f jea 5 Uunderſt 
part of this Article doth plainly. ſet out the 


Queen and 
langand Spain, but entirely between England and Frances, Qu 8 
the French never had airy right or claim to the Britiſb 4 Cafe - 
d; for in the Wars between Edward the Firſt and Leonard z. 
Nulip the Fair, (all commerce on both ſides being agreed Pars. 72. 
to be free, fo that to all Merchants whatſoever. there ſhould: 
be indecie, which were called ſufferantia Guerre, and _ - _2 
„ ſides were appointed to take cognizance 1 
of all kings done againſt theſe Truces, and ſhould exer- * 
cle Judicium ſecundum Legem Mercatoriam &. formam ſuf- Rell: Abri. 
ferantie) it was contained in the firſt proviſion of that 2 port. 174+ 
League, that they . ſhould defend each others Rights 
Mon all others ; this afterwards occaſioned the intro- 
thoſe. J 


that Judgment in the ſame King's time, (before 22 

8 chat by both the ſaid Princes by the Con 4 Ait. 
Prefters of the Prelates, Nobility, and High Admiral of , 3, 
*v\ Das.) af) fo c ki F 2 Eng- | 


UT 
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England, and all the Cities, Towns, and Subjects of Eng. 
land, Sc. unto which were joined the ſuffrages of the 
moſt Maritime Nations, as Genoa, Catalonia, Spain, A. 
main, Zealand, Holland, Friezeland, Denmark and Nor- 
way, and divers other Subjects of the Roman Empire) 
1 againſt Reginer Grimbald, then Aumirul of France, for 
that there being Wars between Philip of France and Gy 
Earl of Flanders, he had taken Merchants upon thoſe 
Seas, in their Voyage to Flanders, and deſpoiled them of 
their Goods; whereas the Kings of England and their 
Predeceſſors (as they all jointly do declare and affirm) 
without all controverſy beyond the memory of Man have 
had the Supreme Government of the Engliſh Seas, and the 
Manas thereof. 3 bn 
1 Ro. . Præſcribendo ſcilicet Leges, Staluta atque interdicta armi- 
528. pl. 2. rum, naviumque alio ac Mercatoriis armamentis inſtrutia- 
rum, cauſationes exigendo, tutelam præbendo, ubicunque opus 
eſſet, atque alia conſtituendo quæcunque fuerint neceſſaria ad 
pacem, jus & equitatem conſervandam inter omnimodas rates 
An univerſal am externas quam in Imperio Anglicano comprebenſas que per 
conſent of all illud tranſierint; ſupremam iiſdem item fuiſſe atque oe tule- 
Nations. jam; merum mixtum Imperium in juredicendo ſecundum dittas 
Lepes, Statuta, preſcripta & interdifts, aliiſque in rebus 
gue ad ſummum Imperium atlinent in locis allet, | 
: Which memorable Record apparently ſhews, that 
4. Infit. 142. the Kings of England have had iftud regimen & dominiun 
Selden cap. 27. excluſivè of the King of France bordering upon the ſame 
Mare clauſum. Seas, and of all other Kings and Princes whatſoever ; and 
it was there adjudged that Grimbald's Patent was an uſur- 
Sir John Bur- pation on the King of England's Dominion, and he ad- 
roughs, fol-42- judged to make ſatisfaction, or if he proved unable, then 
| the King his Maſter ſhould, and that after ſatisfaction he 
be rendred to puniſnment. 4 
And as to the ſecond part of the Articles of giving no- 
tice, it was but an Act of common Prudence; their late 
unexpected Viſit, which they then gave, put the Engl 
to ſome ſurpriſe; but they facing the Batavians, ſoon 
made them know that they were as capable of beating 
them home, as they were then daring in coming out, and 
were not to be braved out of a Dominion and . 
2 | Otis > f e Whnic 
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ö which their Anceſtors had with ſo much Glory acquired 
I andafſerted, | : 
XI. By the Article of the Offenſive and Defenſive Az 1635. 
eugue between France and the United Provinces, it was 
agteed, That if at any time the Dutch Fleet which Les ab Aiux- 
| wete-to\ſcour the French Coaſts in the Mediterranean from * Hift Trad, 
Pirates) ſhould at any time meet the French, the Admiral uv s Boſs 
ofthe Dutch was to ſtrike his Flag and lower his Top-ſail at Kale. Lugduni 
| his firſt approach to the French Fleet, and to ſalute the Balavor. 
Aumiral of France with Guns, who was to return the ſaid rte 1954» 
Salute by Guns alſo, as was uſual when the Dutch and Eng- 
liſh Fleet did meet, | 
Only in this the Right of the Hag of England differs 
from that claimed by the French; for if there had been a 
N failure on the part of the Dulch, of paying that reſpect to 
7 the French, the ſame would have amounted to no more 
5 but a breach of the League but the not ſtriking to the 
. King of England's Flag, is open Rebellion; and the Article 
0 does ſo ſignify, for it is there mentioned as a Right and 
4 Sovereignty, not a bare Dominion only, like that of Feru- 
! ſalm to the King of Spain. Tis very true, the refuſing 
- of it is an abſolute annulling of the Treaty; for though 
$ in the League with England it is mentioned, yet there is 
nothing of any conceſſion granted by the ſame, but only 
i recognized there as a Fundamental of the Crown and 


wh, ova BF T5 . AS WO 


1 Dignity of the Kings of England; nor was the ſame ever 
6 ſo much as mentioned in any former Treaty before Crom- 
d welPs time, as we have already mentioned, but it was al- 
ways a Clauſe in the Inſtructions of the Admiral and the 
- Commanders under him, That in caſe they met with 


n any Ships whatſoever on the Britiſh Seas that refuſed to 
c ſtrike Sail at the Command of the King's Admiral or his 
Lieutenants, that then they ſhould repute them as Ene- 
mies (without expecting any declared War) and deſtroy 
them and their Ships, or otherwiſe ſeize and confiſcate 
their Ships and Goods; and theſe Inſtructions amongſt 
others continue to this day. The like are given by the 
Venetians to their Captains in reference to the Aariatick 
Sea, and by ſeveral other Prince. 
Ns XII. The Duty of the Hag that had been ſo conſtantly 
paid to our Anceſtors is of ſuch advantage to the con- 
tinuing the Renown of this Nation, that it ſerveth ta 
= Ta - imprint 
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Print net Reverence in Foreigners that render it, and adds 

. pew. Courage to thoſe of our Seamen that exact it: and 
fince we know how much it imports a State that it be 
reverenced abroad, and that Repute is the principal Support 

of uny Government, it equally influenceth the Subjects at 
Home and Foreign Allies Abroad. And as there is no Na. 
tion in the World more tender of their Honour than the 
Enyliſh, ſo none more impatiently tolerate the diminy. 
tion thereof. With what reſentments would not only the 
mote Generous and Noble, but even the popular and vulgar 
Stamen deteſt this or any ſucceeding Age, ſhould they 
remit or loſe that Regality, thoſe Acknowledgments which 
their Predeceſſors with ſo much Glory aſſerted, and the 
Neglect whereof was always puniſhed-as open Rebellion? 
The indignity of ſuch an Action being ſufficient to enfſame 
the whole Kingdom. The conſideration of which, beſides 
his Sacred Majeſty's own Royal Inclination to the fame, 
ano his evident teftimonies never to abandon a Ceremony 
ſo high a concernment; witneſs the expoſing the one 
half of his own heart, his Royal ee, in the aſſert. 
jog the fame, with ſuch Pleets and in ſueh Battles, that no 
age or time can ſhew a Memorial of che like; are cauſes 
ufficient to create in us new flames of Love to thoſe Roa 
Patriots and Defenders of our Rights. Private Perſons 
move in another Sphere, and act by ether Rules than 
gn Powers ; the regard of Credit with them wit 


ek no poliey oftentimes yield to thoſe of utility or other motives ; th 


—.— of Publick receives little injury thereby, nor is their Wiſdom 
old Cuſtoms Queſtion?d for fuch punctilio's, if they relinquiſh them fon 
and Uſages, other emoluments or peace fake ; but Sovereigns cannot 
ang abu b tranfact, their Subjects the People participate in heir 
are upon ſuch Honour and Indignities; they have a Property, a direct 
an account Rigbt in the former *; Sovereigns cannot alienate or ſuffer 
legally tole- their Honqurs to be impaired, becauſe it is not really 
— = | theiys, e to the Nation univerſally, and they are 
Taue, %. l effectually injured by ſuch Tranſactions, either becauſe 


5 


imum the 
haber dignita- ESTES Is A AR INS UH 2 -: pf ; 
lis: ita ut Maſſalienſis quorum preflantiſſima' creditur furfſo Refpublica, laudentur eo nomi- 


ne guod gladio ad, puniendos fontes z fint eodem à condita Urbe, guo indicarent in minimis 
rebus antigus conſuetudinis momenta ſervanda. Proxime enim ad Deum accedit 

Antiquitaz, A groten indagine, Grot. de Antiq. Reipub. Batav. in Pr fat. 

id the Earl of Sau s Speech to the Parliament, 1672. Careris nortalibui 
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the, indignity really extends 7o them, or becauſe the Go- 
verwment and Authority is thereupon weakned and prejudi- 


| cod, Which js. the. greateſt of Civil detriments that can be- 


nl People, tho“ ardinarily they are not aware thereof. 
As Prudence doth thus diſtinguiſh betwixt the Demea- 
don Of private and publict Perſons, ſo doth Charity itſelf 


fat though the Goſpel precepts do oblige particular Perſons 
to bear Injuries and Contumelies with patience, and to ſur- 


render even the Coat as well as the Cloak ; yet is not this 
ſo to be conſtrued, as if even private Chriſtians were to 
yield; up their Civil Rigbis to every inſolent one that would 
ineroach upon, and uſurp them, or that they were to de- 
ive themſelves of thoſe Reparations, which the Lau 
and Government affords them; neither is it ſo to be un- 
derſtood as if the Civil Magiſtrate in Cbriſtendom might 
not ſecure himſelf. of that Obedience and Reverence, 
which is due unto Dignity, but bear the Sword in vain. 

XIII. This being the value which this Nation did al- 
ways place upon the Right of tbe Flag, the which they ne- 
ver did regard only as a Clivility and Reſpect, but..as d 
puncipal Teſtimonp of the unqueſttonable Right. of 
this Mation to the Dominion and Superiouty of 


87 


» guibus præ- 


hug rerum ad | [ummam dirigenda. Tacit. Annal. /ib. 4. Si fama tua videtur necgſſa- 
4 bot does iniflrationem non poteſt condonare. Leſſius de Inſt. J. 2. c. 11. 


the adiacent Seas, acknowledged generally by all the 


Neighbour States and Princes of Europe, and muſt. be 
pad and acknowledged by all Princes in the World, that 


The Effects of this Dominion ui verſal, or Sovereignty 
ich accrue to a Prince are theſe: AY 
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confine the Carthaginians to equip out no Fleets; and for. 

| bade Antiocbus to build any more than twelve Ships of 
GroetiusdeFure War: and if Tradition informs me right, Queen Eliza. 
Belli. l. 2. c. 3. beth interdicted the then French King to build any other 
915. or more Ships of War than what they then had, with- 
out her leave firſt obtained. The Athenians prohibited 

all Median Ships of War to come within their Seas, and 

preſcrib'd to the Lacedæmonians with What manner of Vef. 

ſels they ſhould ſail. All Hiſtories are full of ſuch Pre. 

cedents, which Princes have enacted either upon. Agree- 

ments enforced upon the Conquered, or Capitulations be- 

twixt.them and others (their equals or enn for mutual 


Conveniences. 
Joan. Palatiu- 3. The Power of impoſing Cuſtoms, Gabels, and 
ubi ſupra. Taxes upon thoſe that navigate in their Seas, or other- 
Julius Paucius 


1 wiſe fiſh therein; which they do upon feveral rightful 
1 4s Claims, as protecting them from Pirates, and all other 
Acts of Hoſtilities, or aſſiſting them with Lights and Sca- 
marks; for which advantages common Equity obligeth 
13 H. 3 l. 14. thoſe that reap benefit thereby, to repay. it with ſome ac- 
5 Gie 3. knowledgment, which ought to be proportioned accord- 
ing to the favour received, and the e which the 

Prince is at to continue it unto them. 5 
4. As it is incumbent on a Prince duly to execute Ju- 
ſtice in his Kingdoms by Land, ſo the Sea being his Ter- 
ritory, it is requiſite and a neceſſary effect of his Domini- 
We 5 on, that he cauſe Juſtice to be Oar in Lake of Ma- 

ritime Delinquencies, 

. 5. That in Caſe any Ships navigate i an nakoſe Seas, they 
ſhall ſalute his floating Caſtles, che Ships of War, by 
lowering the Top-ſail, firiking the Flag (thoſe are the moſi 
uſual Courſes) in like manner as they do his Forts upon 
Land; by which ſort of Submiſſions they are put in re- 
membrance, that they are. come into a Territory wherein 
they are to own a Sovereign Power and Juriſdiction, and 
receive Protect ion from it, 

Theſe are the proper Effects of a real and abſolute 
Sovereignty over the Seas; which how they are poſſeſſed 
by the Venetians, this enſuing Account will declare. 
The Gulph of Venice is nothing elſe but à large Bay 
or Inlet of the Sea, which entring in betwixt two Lands, 
and ſevering chem for many Mile gontinuance, in the 
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end receives a ſtop or interruption of further Paſſage 
by an oppoſite Shore, which joins both the oppoſite Shores 


r: It is called the Gulph of Venice, from the 
ty of Venice, ſituate upon certain broken Iſlands near 
unto the bottom thereof: it is alſo called the Adriatick 
ge from the ancient City Adria, lying not far diſtant 


from the former; from the Entrance thereof unto 


the Bottom it contains about ſix hundred [alian Miles, 

untere it is broadeſt it is an hundred and ſixty Miles 

over; in others but eighty, and in moſt an hundred. The 

South-Weft Shore is bounded with the Provinces of Pug- 

lia and Abruzzo im the Kingdom of Naples; the Marqui- 

fate of Ancona and Romnia in the Pope's State; and 

the Marquiſate of Treviſana in the Venetian State: The 

North-part of it, or Bottom, hath Friuli for its bounds ; 

the North-Eaſt is limited by [#ria, Dalmatia, Albania, 

and Epirus; whereof 1fria doth not ſo entirely belong, Ts very true 
to the Venetians, but that the Emperor, as Arch-Duke of late bs he 
of Gratz, doth poſſeſs: divers Maritime Towns therein; great Conduct 
in Dalmatia, ſaving Zara, Spalato and Cataro, they have and good For- 


nothing of importance, the reſt belonging to Raguſa and tune of the 


the Turks: In Albania and Epirus they poſſeſs nothing at — por . 


all, it being entirely the Turks; ſo that he who ſhall exa- ning/jmarte, 
mine the circuit of the Sea, which muſt contain about they have now 
twdve hundred Miles, ſhall find the Shores of the Vene- Fot al gf 
# | 25 25, and almo 

tian Signory, not to take up two hundred of them, omit- the principal 

ting ſome ſcattered Towns and diſperſed Iſlands lying on parts of the 

the Turkiſh ſide of the Adriatick Shore. 2 Morea. 

For the ſecuring hereof from the depredations of Pi- 

rates, and the pretences of divers potent Princes, as the 

Pope, Emperor, King of Spain, and the Great Turk, 

who each of them have large Territories, lying thereup- 

on; alſo to cauſe all Ships which navigate the ſame to go 

to Venice, and there to pay Cuſtom and other Duties, the 

Republick maintains continually in action a great number 

of Ships, Gallies, and Galliots ; whereto alſo they add 

more, as there may be occaſion, whereof ſome lie about 

the bottom of the Gulph in Mria, others about the 

Iſlands: of Dalmatia, to clear thoſe parts of Pirates, who 

have much infeſted thoſe Seas, and others, and thoſe of 

moſt force, have their ſtation in the Iſland of Corfu and 

Cundia in the firſt of ' which commoply reſides the Cap- 

A — | 6. 
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Baptif/a Nani tain of the Gulph, whoſe Office is to ſecure the Navi 
— 2 of tion of the Gulpb, not only from the Corſairs, but to Pro- 
fi. 446, 44 vide, that neither the Gallies or Ships of the Pope d 
448. ' King of Spain, nor Great Turk-do! ſo: much as enter thy 
fame, without permiſſion of the Signiory, and upon ſuch 
conditions as beſt pleaſe them; which they are ſo care. 
ful to effect, that in the Year 1638 the Twrkiſh Fleet en 
tring the Gulph without Licence, was aſſailed by the J. 
netian General, who ſunk divers of their Veſſels, and com. 
pelling the reſt to fly into Valona, he held them there be 
fieped, although the ſame City and Port whereon it ſtands, 
be under the Juriſdiction of the Grand Signior; and not. 
withſtanding that a great an ous War was likely 
to enſue thereupon betwixt the Grand Signior and the Re- 
publick, becauſe the Venetian General being not content 
to have chaſed them into their own Ports, did more. 
over ſink their Veſſels, and landing his Men flew di- 
vers of their Mariners, who had eſcaped his fury at Sea; 
yet after that a very honourable Peace was concluded again 
betwixt them, wherein amongſt other Things it was a- 
greed, That it ſhould: be lawful for the Venetians, as of- 
ten as any Turks Veſſels did without their licence enter 
#be Gab, to ſcize upon them by force, if they would not 
other wiſe obey: And that it ſhould like wiſe be lawful for WW He 
them io to do, within any Haven, or under any Fort of MW Pr 
the-Grand Signior's bordering on any part of the Venetian tho 
Gulph : So jealous hath this Republick been in all times the 
to permit — to fail the Gulpb, that in the Year 1630. WW Ph 
De Dom. * 1 * Palatius relates) Mary, Siſter to-the King of Spain, 
u E. c. eſpouſed to the Emperor's Son Ferdinand, King 
of. ungary, the Spaniards deſigned to tranſport her 
from Naples in a Fleet of their own. The Yenetians ſuſ- 
pected that they had an intention hereby to intrench upon, 
and privily to undetmine, by this ſpecious Precedent, 
that Dominion of the Sea, which the Signiory had con- 
"| timed inviolate Time aut of mind; and that they took this 
| | Opportunity when Venice was involved with a War abroad, 
| / 
| 
| 


and "infeſted with the Plague at hotne, and therefore not 

in a condition to oppoſe their Progreſs. The Spaniſb Am- 

baſſador acquainted the _ that Hm Maſter's Fleet 
- was to convoy ae ueen of Hungary, being his Siſter, 
| from Naples to > Ti The Dae 
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ſhip af the Seas ot England, and of the wt 
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zeſty ſhould not paſs but in the Gallies of the Repub- 


lenz the Spaniard repined thereat, pretending that they 
werd infected with the Plague: The Senate being con- 
fled; came to this Reſolution, That the Siſter of his 
Catholick Majeſty ſhould not be tranſported to Trieſte 
any other way, than by embarking in the Venetian Gal- 
lies, 1aotording to the uſual manner of the Gulph ; and 
thit2if the Ambaſſedor would acquieſce therein, her Ma- 
jelty ſhould be attended and uſed with all that reſpect 
deference which became her Quality: zt if ſbe proceed- 
ed any ober way, the Republic would by force aſſert ber 


and 


ights, and attack the Spaniſh Navy as if they were de- 


dartd Enemies, and in boſtile manner invaded them, W here- 
upon the Spanierd was compelled to deſire the favour of 


them to tranſport the Queen in their Gallies, which An- 
ſnin Piſani did perform with much State and Ceremony 
and the Courteſy was acknowledged by ſolemn Thanks 
from the Courts of the Emperor, and of Spain. 
XIV. The Maritime Dominiem by the Laws of Eng- Selin Mare 
land were always accounted the Four Seas; ſuch as are Clauſ l. 2. c. 
born thereon are not Aliens, and to be within them is to 24. Fitæberb. 
be within the Ligeance of the King and Realm of England. ee 25 
The Records in the days of Edward the Third and Sud. ibid. e. 
Henry the Fifth proclaim it, that thoſe Kings and their 23. Cote 4. 
Progenitors had ever been Lords of the Sea; and amongſt Itit fol. 142. 
thoſe-many great Inſtances of proving the Sovereigniy of 
the ſame, is that famous Record of Edward the Firſt and 
Philip the Fair of France, in which were the Procurators 
of moſt Nations bordering upon the Sea, throughout Zyu- 
rope,” as the Genoeſes, Catalonian:, Almaines, Zelanders, 1 Ro. 4b. 528. 
Hollanders, Friezelanders, Danes, and Norwygians, beſides l. 2. 
others under the Dominion of the Roman German Empire, 
where all-jointly declare, That the Rings of England, 
by right of the ſatd Kingdom from time to time; 
whereof there is no memoꝛtal to the tontraty, have 
been in peaceable poſſeſſion of the Sovereign Low- 


me, with power of making and eſtabliſhing 
Laws,.Statutes, and P2ohibitions of Arms, and 
S 
1 pe mi voy oof 
ard in all caſes where need ſhall re ue, an of 
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vid, part of gdering; all things neceſſary fo2 the maintaining u 
the Record. Beace, Bight and Equity, among all manner of 

People, as well of other Domintons as their own, 

paſſing thꝛough the ſaiv Seas, and the Sovereign 

Guard thereof, MY | 

And the Caſe By which it plainly appears, That the Kings of Zy. 

7 -_ ” land had then been in peaceable poſſeſſion of the ſaid Dy. 
Cel. minion by immemorial Preſcription, that the Sovereigny 

Leonard 3 par. belongeth unto them, not becauſe they were Domini ui. 

72. uſque ripe, when they had both England and Normang, 

_ reaſon of and were Lords of both Shores; (for Edward-the Firſt at that 
there is mif. time had not Normandy) but that it is inſeparably appen. 
taken; for the dant and annexed to the Kingdom of England, our King 

right unto the being ſuperiour Lords of the ſaid Seas, by reaſon (as the 

1 E very Record mentions) of the ſaid Kingdom; and ſince 
ſeflion of the that the Sovereignty of the Sea did always appertain unt, 

ſhores ; for, the Engliſh King, not in any other Rigbt than that of th 

the Sea and Kingdom of England; no Prince or Republick ought or 
Tand make can doubt the Title by which our preſent Claim is dedu- 


tories, and by ccd; *tis in right of Britannia, that the ſame is challenged, Ml '> 

the laws of *twas in that right the Romans held it. this 

England, the , ; þ Þ | Sec. 

Land is called the Realm, but the Sea the Dominion; and as the loſs of one br. Byp 
| vince doth not infer that the Prince muſt reſign up the reſt ; ſo the loſs of tie | 


Land Territory doth not by Concomitancy argue the loſs of the adjacent Seas. It um 
is no more neceſſary that every Sea-Town ſhould command an hundred Miles at Sea, Ad 


than that each City ſhould command an hundred Miles by Land. Julius Paucius & the 
Domin. Maris Adriatici. | "Ws: > £1 ma 


The claim juſtified Edward tbe Tbird and his Riſe IM opt 
Noble, though there are other reaſons regarding the La- wh 
caſtrian Line, which yield a Colour for the uſe of Por. wh 
cullis in the Royal Banners of England; yet as in reference ſol 
to the Maritime Dominion, Henry the Eighth did embel- 
liſh his Navy Royal therewith, and Queen Elizabeth ſtamp- 
b ed it upon thoſe Dollars which ſhe deſigned for the Eaſ- 
Lune Domini India Trade, ſignifying her power of ſhutting up the Seas, 
1600. if ſhe. thought fit (as by a Port-cullis) with the Nau 
Raya; this Dominion of the Britiſh Seas did authenticate 
the Proglamation of King James, ordaining the Flemiſh at 
2599. London asd Edinburgh to take Licence to fiſh: This ju 
Anno Domini ſtift en like Proclamation by King Charles I. and war. 
1636. OT re 


Anno Domini 


rar S 8 


' 


ted, by the Earl of Northumberland in his Naval Expe- 

40 Ri 6% of? . 

er pen is valid againſt the Claims of Sove- Will. Fulbect's 
dei Princes cannot be denied, by any who regard the Pandett of the 
bh Scripture, Reaſon, the practice and tranquillity of the _ 2 * 
World: and that true it is, the modern Dutch have pre- * 
tended, if not dared, to challenge the Freedom to fiſh in The King a- 
tho Britiſb Seas, by Preſcription; but it is likewiſe as gainſt Sir. Fobn 
true that Preſcription depends not upon the Corporeal but Byron. Bridg- 
the Civi! Poſſeſſion, and that is retained, if claim be but 7” fol. 23, 


made ſo often as to Barr the Preſcription, the which hath “ 8. 


been always made evident; firſt by frequent Medals, next 


(by,,paniſhing thoſe that refuſed it as Rebels, by guarding 


oft, and laſtly by giving Laws time out of mind on it 


which evidently proves that the civil Poſſeſſion is not re- 


linguiſned; and our Kings conſtantly claiming the Domi- 
nion of the lame, none elſe pretending, all Nations ac- 
knowledging it to be in them, and the ſame never queſti- 
oned, till thoſe modern Dutch (of yeſterday) aroſe. 


XV. The Importance of the Dominion of the Sea unto 


this Nation, is very great, for on that alone depends our 

Security, our Wealth, our Glory; from hence it is that 

England hath a Right to all thoſe Advantages and Emo- 

iments, which the Venetian Republick draws from the 

Aariatick Sea, where the Ships of the Grand Signior, of 

the Emperor, King of Spain, and Pope pay Cuſtoms, to 

maintain thoſe Flzets, which give Laws to them within 

the Gulph; *tis hereby that the Engliſh can ſhut up or 

open theſe, Seas for Ships or Fleets to paſs or repaſs them 

whereto, Queen Elizabeth had ſo ſpecial a regard, that 

when the King of Denmark and the Hanfiatick Towns 

ſollicited her Majeſty to permit them free paſſage, they 

tranſporting Corn into Spain, ſhe refuſed them; and when 

a Proteſtant, Fleet of Hamburgers and others, had preſumed | 
to do ſo, notwithſtanding her Prohibition, ſhe [cauſed Vide poftra, in 
het-Navy; Royal to ſeize, take, burn, and ſpoil them, Cap. of Cu- 
when they were paſſed her. Maritime Territory, within —_ ac... - 
light of Lisbon; yielding this reaſon for her juſtification, 3 1598. 

That they not only relieved her Enemy with Proviſions, 


but had pzeſumptuouſty made uſe of her Seas, with- 
out obtaining-her Royal Permiſſion for ſa Boing: 


Be 


i 


/ 
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tis from hence that the Crown of England can juſtly q; 
mand an account of any Ship or Ships occurring in thoſ 

Seas, what their Buſineſs, and what their Intentions are; 

and prohibit any Prince or Republick to enter there with 

potent Fleets, without pre- acquainting his Majeſty, anf 

obtaining his Royal Permiſſion; without which Dont 

nion and Sovereignty, Eugland can never live ſecure 6 

ſhore ; it being eaſy for any Foreign Fleets to amuſe u 

with ſpecious pretences, and in their paſſage to invads 

and ſur priſe us. Thus while the Turk pretended to fal 

for Malta, he occaſionally poſſeſſed himſelf of Canes, in 

Selden, 45. 1. the Iſle of Candia, and after having taſted the ſweet of 
cap. 11. that place, never forſook it, till he made himſelf Maſter 
| of the whole. Many ſuch Precedents do occur in Hi. 
ſtory : And in fear of ſuch Surprizal, the Abemrans (being 

Lords at Sea) did exclude the Perſian Monarchs from 
, ſending any Ships of War into any part of the gens, 

| Rhodian, Carpathian, and Tydtan Seas, and that 
Alberi Gentil. which tends to the Veſt, towards Athens +4 the like Cau- 
peg v tion was uſed by the Romans againſt” Anriothus and the 
Mr Setury Carthaginiansz and the Turk probibits alf Nations, ſaving 
Cook's Letter his Vaſſals, to enter the Black Sea or Pontus Euxiuus, and | 
to Sir Vill. alſo the Re Sea; and *tis by virtue and force of this De. 
Boſwel April Right that the Britiſh Nation can drive on their own Com- ictec 
16 1635. merce, navigate themſelves, and permit others ſecurely FW four 
to trade with them. Tis true that the Dutch have pte. ken 
famed ſome years fince, to violate the ſecurity of the Bri. IM long 

tiſh Seas, by the attacking the Allies of England, not only ee 

within the Britiſb Seas, but in her Harbours, attempting und 

| to purſue a French Veſſel up almoſt to London, and have I fire 
* The fight more chan once v attacked the Spaniſh Fleets in her Roads, IM bei 
of the Dutch under the protection of her Caſtles, and that againſt the ab 
% Fler in Laws of Nations, and the Peace ef Ports, in which for the Ml fi 
the Down:, time they ſeemed to cloud the Honour of the Nation; but oth 
1639. fatisfa@ion for Indignities of that nature, though /ow, PU 
Scilicet hoe yet are ſure, and ſhould ſuch as thoſe have been longer to- wh 
aan Hel: erated beloved Britannia muſt become a proſtitute, by k 
Jandorumeft a Confederation of thoſe States, or take Paſs-ports for her I (V 
an vnde y Commerce; but the Royal Mariyr's Goodneſs was no 3 
hy 


eerto & contra longer to be trod on, his Heart and his Cauſe were good, 


reverentiam and though thoſe unhappy Times (Which were crooked 
gue partibus to 
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thoſe hom the juſt; God of Heaven was pleaſed for a 
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g whatſoever ſeemed ftraight) did hinder the accom- & 7erriteriis 
cliſhment. of his entire intention for Satisfattion ; yet Saut, alienis 


. 
"y to permit as a puniſnment to this Nation to rule, cat. bib. uy 

| not} want in the fulfilling ; for ſo ſoon as he was ap. 14. 
9400 to ſtay the fury of the Inteftine Sword, their Hearts 


dock fire from thoſe flames that had formerly been kindled 
Rag Royal Breaſt, and having prepared a F leet, in 


to the treating as Soldiers with Swords in their 


Hands, they were in the like manner affaulted in their 


Territories in the . Downs (but the Dutch found then 
what it was (though two for one) to aſſault a Britiſh Lion Auno Domini 


at the mouth of his Den) intending, if poſſible, to have 353. 


deſtroyed the Engii/b Power, but were fruſtrated in their 
defign, being ſeverely beaten home to their own doors; 
and afterwards: thoſe that then had got the Enugliſb Sword 
in.$heir hands, begun to conſider that the Victory muſt 

ſued. as a ſeaſon fit to aſſert their Antient Right and 

of the Sea, and then thoſe People thinking 
> the odds before was not enough to deſtroy the Britiſb 
Heat, they equipt out a Fleet greater and far more nu- 

merous than the Engliſb, under the Admirals, Van Trump, 
Dit, the two Evertſons and Ruyter; but they ſuf- 
fered the ſame, Fate as their former, about ſome thirty June 2 and 3. 
four of their Ships on the Coaſt of Flanders, burnt and ta- 
ken, and the reſt chaſed home to their Ports; and not About the 8 
long after followed the total defeat of their Naval Forces, of Ag. 1653. 
accompanied: with the death of Van Trump. by the Engliſh, 
under the Admirals, Blake and Monk, who had ſunk and 
fired about thirty more of their Ships of War (no quarter 
being given till the end of the Battle) ſix Captains and 
ahout a thouſand Men were taken Priſoners, and about . 
ſix thouſand lain. Of their Preſumptions ſince (amongſt 
other things) in denying the Duty of the Flag, and what. 
puniſhment. and check they have had for the ſame, to 
what condition they have been reduced, and made to ac- 
knowledge that Dominion and. Superiority to that Crown * 
(under which their Anceſtors humbly * beſought the ac- * Offered to 
ceptance of the Sovereignty of the Netherlands, might be LING Elix. 
protected) is now freſh in our memories; ſo pa 


nig and of ſo great Importance is this Dominion and So- 4%, wne conſe. 
3? h vereignty deration ſpeci» 


my Ol the flag. Book] 

2 oo vereigniy ſignified by the Duty of the Flag in the Britj 

Junction deſdits „ 7 | a | | 

Pays de Hol. circumpacent Seas. 

lande, Ze- We 

lande, Frieze, & des Villes de P Eſelux, & Oſtende en Flanders, avec les Riyaums d, 
wofire Majeſté, emporte & ſoit Þ Empire de la Grande Mer Oceane ; & par conſequent un 

8 & Pelicite perpetuelle pour les Subjects de veſtre Sereniſſime Majeſte, 71 
tows Supplement to Hollinſbed, An. Dom. 1585. Vide Sir Walter Ralegh, lib. ; 

cap. 2. F. 2. & 3. | „ e 
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VI. 


Of the Right of Peſling oz Seizing of Ships 
02 Mariners foz Publick Service. 


I. That ſuch Right is excepted in the 
Law of Dominion. | 

II. Whether the Ships of Nation 
avho are in War at the ſame time, 


may be preſſed, the danger being 


It rade, this Right extends to 
Ships to fight, and no more, or 
gives a Poxwer to trade. 

IV. By the Laws of England 76. 
Kin may ſeize. 

V. The reaſon why ſuch a power 
was veſted in the Admiral. 


| VI. That ſuch @ Right of compelling 
Men to ſerve in Naval E xpedi- | 


VII. Objections legal refuted. | 
VIII. Of the antient puniſhment of 
_ deferters of the King's ſervice. 

IX. Concerning the ſeveral Statutes 
now in force touching Mariners 
and Soldiers. 

X. Whether it be lawful for a pri- 
vate Man to execute Fuſtice on 
ſuch as fly and deſert the ſervice. 

XI. Where a general Commiſſion is 
given to Men to execute Fuſtice. 

XII. Several Caſes touching the Ad- 
mirally and their Furiſdiction. 
Ships or Boats found at Sea, 
Royal Fiſh and Deodands belong 


tions may be. | to the Admiralty, 


LEE Civil Law, though it can command nothing 
which the Law of Nature forbids, nor forbid what 


it commands; nevertheleſs it may circumſcribe natural 


Liberty, and prohibit what was naturally lawful : and 
alſo by its force antevert that very Dominion, which is 
naturally to be acquired. Hence it is that Princes, by 
the Law of Nations, may acquire a Right of uſe of things 
that do belong to private Perſons ; for property hath not 
(as hath been ſaid) ſwallowed up all that Right, which 
roſe from the common ſtate of things; becauſe as all Laws 
are to be conſtrued as near as poſſible to the intention of 
the Makers, ſo we muſt conſider what was the mind of 
thoſe that firſt introduced ſingular Dominions: now the Enta, aur 
Rules to conſtrue that muſt be near as poſſible to na- mals aut ne. 
tural equity, and that in extreme neceſſity that old right rio faci- 
of uſing things ſhould revive, as if the things had remained 14½ 7 215 
common, the ſame ſtanding with the Intereſt of all hu- " 
man Conſtitutions ; and therefore in the Law of Domi-. 

G | nion 
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nion extreme Neceſſity ſeems excepted. Hence it is that 

the Veſſels and Ships of what nature and nation ſoever 

EA Navi- Þ that ſhould be found riding in the Ports ot Havens of 
bus non excuſ. any Prince or State, may be ſeized on, and employed 
C. 4.11. t. 3. upon any ſervice of that Sovereign that ſhall ſeize the 
e fame, being but a harmleſs utility, not diveſting the 
Owners of their Intereſt or Property. 

III, If a Ship of the King of Denman be in the Port df 

London, and the Swede is in War with Prince; and 

it happens at that time the King of Britain is in War with 

the Spaniard ; now the Poſſeſſor is here preſſed with an 

equal neceſſity, and by the ſame argument is rather ob. 

Nuidui enim liged to the defence of his own Country than another, 
( inguit Cice- whether by the Law of Nations the Ship, ought to be de- 
, Trims tained, Hath been doubted ; | moſt certain it may. Who 
ue poteft, al. would not pluck a ſhipwrackt Man from! his! plank, .or 
teri communi- a "wounded man from his Horſe, rather than ſuffer himſelf 
cet, in ii que to periſh? To flight which is a ſin, and to preſerve, the 
Las, dun higheſt of wiſdom : | beſides, in the taking of the Veſſa 
dun molefta the right is not talcen from the Owner bùt only the uſe, 
1. 4 Oc. 1. which when the neceſſity is over, thete' is à condition of 
| reſtoring anhexed' tacitly to ſuch a ſeizure. - 
And doubtleſs the fame Right remains to ſeize the Shih, 

f Mur of any Nations, as well as thoſe of private intereſt, 

the Which may be employed as octaſion ſhall preſent: 

De Expedi- So the Gyecians ſeiz'd * on Ships of all Nations that were 
tone Cyri. in Ports, by the advice of Vnopbon; but in the time pro- 
vided food and wages to the Mariners, 5 5 

III. Whether this Right extends ſo far as to give 

Princes a power to ſeize in order to traffick may be ſome 

queſtion; certainly if the Traffick may be for ſuch Com- 

10 Ed. z. n. 16. modities, as Maſts, Timber, Tar; Powder, Shot, or 
12. other Commodities or Accoutrements of Arms, or Naval 
Proviſions of offence neceſſary for the defence of the 


Realm, it may be done (but then it is juſt, freigbt ſhould | 


23 Ed. 1. be paid) for what hurt can it do me to let another have 
Rott. 77. in my Boat to paſs over the Ford, if he rewards me? And 
the Exche - jf that be anſwered, the Owners are at no prejudice, for 
* this is but a harmleſs utility. ta 
12 E. z. in IV. By the Laws of England the e is no queſtion, but 
- the Black- the King may ſeize, and it appears by very many antient 
ark — Records, that he might do it, and it was one of the At 
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ces of Enquiry amongſt others; Item, ſoit enquis de P. 25. and 27. 
Nets, que font arreſtees pour le ſervice du Roy, ou in . 
pottr atitre raiſonable cauſe per les Officers du Roy, 4 oY 
"de 1'avmrral, & debiiſent 1 Arreſt, c par ſeg . 2.13. 
qiickies avantvictes Mels font emmenez, & retamer N.,. Franc. 
Mariners qui font ozdonnez pour le ſervice du 
Roy ; & ſi retracent, & en cas que homme ſoit en- 
dite qui la debzuſe FArreſt en ſa Mek arreſtee pour le 
lervice du Bop, & de ce ſoft convicte par rit. il per- 
da ſa Met ſi i na grace du Roy ou du hault Admiral, 
pour ce quil a eſte pluſieurs fois debatu en Angle⸗ 
terre pour les arreſies des Neis, quant le 
amande Sergeants d' Arms, ou autre Miniſtres pour 
arreſter Mels al oeps du Roy, & les Seigneurs des 
Nei ſont venus devant Admiral, & alleguent que 
leurs Mels neſtolent mpe arreſtees, ozdonne eftatt 
iu temps du Roy Richard le Primier à Grimſby per 
üduls de pluſieurs Seigneurs du Bopalme, que 
quant Nets (eront arreſtees pour ſervice du Rot, 
due le Roy eſcripta par (es Lettres Patentes a 1 Ad: 
wiral Farreſter leſs Nets plus ou moins a la vou 
lonte du Roy, & ſelan ce quil a beſoln, & 'Admiral 
elcripza.au_Roy ou au Chancelier Þ'Angleterre les 
noms des Mels ainfi arreſtees aſſemblement avec les 
ons des Seigneurs & Maiſtres d'icelles, & en tel 
le Seigneur de la Mek ne la Paiſtre ne viendzont 
F f g a dire que la Met neſtoit mye arreſtee ne a ce ne 
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kront op3, and that upon ſuch Arreſts broken, the 
| Parties might be oublithed and fined. ; : 


Again, Inquiratur fi arreſtatus, ad ſerviendum Regi fre- De Offi. Ad. 
- I 2 arriftum, bujuſmodi tranſereſor ſtat in gratia Regia ſive , Wb 
a Admiralli ſui utrum voluerint committere Carceribus manci- f l. S, 
1 = 7ardum vel finem facere, in bac parte fi arreſtum bfν,jαudi 
eum mani feſtum fuerit cognitum. 

1 che Aumiral by the King's Command arreſts any The Black- 
Hips for the King's Service, and he or his Lieutenant re- — 
i un and certify the Arreſt, or a Lift of the Ships arreſted 228, 29. & 
. into Chancery, no Maſter or Owner of the Ships fo ar- 157. 158. 

| reſted ſhall be received to plead againſt the Return, 15 R. 2. c. 3. 
t Hand gue Admiral & (on Lieutenant ſont de 


* 


Item, Inguirendum de omnibus Navibus que ad ſervien- 
dum Domino Regi ſuper mari arreſtate fuerint, & poſtea 
729 G 2 Domini 
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Domini, poſſeſſores, tut Magiſtri dolo & fraude d ſervitio hu- 
Juſmoai ſe ſubtraxeruat in deceptionem Domini Regis, qui 
ii inde poſtea indidtati fuerint, & convict, ſuper hoc, naves 
ſuæ Domino Regi forisfactæ per ordinationem Domini Regis 
Richard Primi ; & / Domini, Poſſeſſores, vel Magiſtri bu. 
juſmodi inde coram Domino Rege & Cancellario ſuo per ali- 
quas allegationes ſe aut naves hujuſmodi, excuſare voluerint, | 
Admirallus vel locum tenentes ſui per Literas ſuas Patentes de 
arreſto bujuſmod; fatto fidem fecerint pleniorem, Domini, Poſ. 
ſeſſores, aut Magiſtri prædicti nullo modo audiri debeant, feu 
eis fides quovis modo adhiberi, eo quod Admirallus & locum 

tenentes ſui ſunt de recordo. DAS 
And if the Ship ſo arreſted break the Arreſt, and 
Crake's 4g. the Maſter or Owner thereof be indicted and convicted 
in Hampden's de bant l' Admiral by the Oath of twelve men, the Ship 
Cale, fel. 79, ſhall be confiſcate to the King, which power the Generel 

to 100, Faun | | | | 4 
Vide State maintains in all places where he has power, and the ſame 
Trials, Vol. I. * to be provided for in the latter Clauſe of 15 R. 2. 
4.8 | ke —_ 
IV. By King Ethelred, his Biſpops and Nobles in the 
Spelmanni General Cone of Enham, Anno 1009. for the ſetting 
Concil. 520, out a Fleetevery Year, and the puniſhment of thoſe who 
cok hurt or ſpoiled any Ship, or deſerted the Service, eſpeci- 
ally if the King was preſent in the Expedition, amongſt 
others it was enacted, Si quis Navem in Reipub. Expe- 
ditionem defignatam vitiaverit, damnum integre reſtituiio & 
Pacem Regis violatam compenſato; fi verò it prorſus cor. 
ruperit, ut deinceps nihili habeatur, plenam luito injuriam & 
Leſam præterea Majęſtatem. So Sir Henry Spelman's Ver- 
lion out of the Saxon Copy renders it, but the antient 

Copy hath it more largely. 5 5 

Spelman. 28. Naues per ſingulos annos cb patrie defenſionem & munilio- 
expeditio Na- nem preparentur, poſtque Sacroſanctum Paſcha cum cundtis 
„ ulenſilibus competentibus ſimul congregentur; qua igitur etiam 
pena digni ſunt, qui Navium detrimentum in aliquibus per- 


ficiunt ? Notum eſſe cupimus, quicunque aliquam ex Navibus | 


per quampiam inertiam vel incuriam, vel negligentiam corru- 
perit; & tamen recuperabilis fit ; is Navis corruplelam vel 
fradturam ejuſdem per ſolidam prius recuperit, Regique deinde, 
ea quæ pro ejuſdem munitionis fractura fibimet pertinent, rile 
perſolvaat. t | | | 
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Moſt certain it is, that the Kings of England have in all 

Ages, by their Writs and Patents, commanded not only 

the Admiral, but the Wardens of the Cinque-Ports and 

others, to arreſt and provide Ships of War, and other 

Veſſels, and impreſs and provide Maſters of Ships, Sea- 

nen, Mariners, and all other neceſſary Tackle, Arms, 

and Proviſions for Ships, for the defence of the Sea and Rot. Scotiæ 
the Realm againſt foreign Enemies, or for tranſporting 3 3 
of Armies paying their Freight (if not bound thereto by then to 34. 
tenure) as well as to elect and provide all forts of Soldicrs, ws & gory. 
Carpenters,. and other Officers to be aſſiſtants in their *2 28. 
ſeveral Expeditions. | | 
But Fiſhermen or Mariners preſſed for the Service, are _— 
not to be employed as Soldiers, but only as Mariners ; - el 
unleſs it be in caſes of great neceſſity, or bound thereunto c. 5. 
by Tenure, Cuſtom, or Covenant. 
V. The reaſon why the Admirals had ſuch power given Court of Ad- 
b, was becauſe they being ſometimes called Capitaner, _— 2 
and Gubernatores Flotarum, they had the ordering and 7 "IM 
governing of the Ships of War, and the raiſing and fitting 

up ſuch Ships for the Navics, as they thought fit; other 

times called Cuſtodes Maoritimarum partium, their duty be- 


ing to provide all Naval Proviſions, as well to ſupply the 


King's Navies occaſions, as to gratify any other of the 

King's Friends, when diſtreſs ſhould conftraini them to 

touch in his Ports, that his Subjects might receive the Spelmar's 
like retaliation again; they were called Capitanei Nauta- Glofl. in tit, 
rum & Marinellorum, as in reference to the deciding all 8 1 
differences amongſt thoſe in the King's Service, and pu- (ion tit. Ad 
niſhing of ſuch as tranſgreſſed; and as the place was mira!. 
great, ſo the power was large, eſpecially in all things 

belonging to the Navy-Royal ; in which they had the ſu- 

reme rule and government in all things belonging to it. 


1 


He fate formerly in the King's Houſe, and there kept hi 


Court, as the French Admirals do at this day at the 
Marble-Table, in the King's Houſe at Paris. 

VI. And although there ſeems no queſtion but the King 
may preſs Ships, yet there have been thoſe who ſeem to 
doubt, if not to queſtion, whether he may preſs Men to 


ſerve ; for my own part I think he may, my Reaſons are 


theſe ; It is lawful for every. Man to addict and yield up 
. G 3 hiraſel{ 


102 


F xodus 21. 6. 
Iuſt. de Jure 
perſon. & Servi 
autem. | 
Gell. 1. 2. C. 7. 


Ol P:elling Ships and Mariners. Boo 1, 
himſelf to whom he pleaſeth, as appears both out of the 
Hebrew Law and Roman Law; why then may not any 
People, being at their own diſpoſe, give up themſclves 
to their Prince or Sovereign, ſo as to transfer the right 
of commanding their aid and help, as often as need ſhall 
require (it is not here n may be preſumed in 
a doubtful caſe, but what may be done in point of right) 
moſt certain ſuch a power may well be, and that ground- 


ed on great Reaſon; as if the Commonwealth ſhould 
happen to be invaded by ſauch-a one as feeks not only the 
ſubverſion of the Government, but the deſtruction of the 


Tacitus. 


Coke 2. Inflit. 
fot. 388. 


People, and they can find no other way to preſerve 
themſelves, but that the ſupreme: Power ſhould be veſted 
with ſuch a Prerogative, as to «enforce or preſs the Inha- 
bitants to ſerve in Arms in the Defence of the ſame, and 
the contempt of which to puniſh 3 or if they ſhould be 
be oppreſſed with want, and that ſupplies of Proviſions 
can no ways be had, but by compelling another —_ 
to exhibit the common Offices of humanity to a Nation 
in whoſe Territories a Famine rages, that the Inhabitants 
ſhould; on ſuch extraordinary Occaſions be compelled by 
force to ſerve in Arms, 15% eig. 


1 P Y x 


And this Dominion may be obtained ſeveral ways, ei- 


ther by a voluntary Reſignation to a Conqueror, as they 
of Capua to the Romans, Our Land, the Temples of our 
Gods, all Divine and Humane things we yield up unto your 
bands, O ye Conſeript Fathers, . Again, Freedom may be 
granted to all by a Conqueror, except Mariners, which 
ſhould in Caſes of neceſſity be excepted; or that ſome 
Prince, who will not ſuffer any Mariner to go out of his 
Dominions, without ſubjecting themſelves to ſuch a rea- 
ſonable command, beſides the Majority of Nations on 
ſuch grounds may abdicate from a part of them the en- 
tire Freedom of that Member. 

Nor are there examples of this kind wanting; the Ger- 


mans are every one Maſter of his own: Houſe, but are al- 


moſt on every occaſion ſubject. to their Lords, eſpecially 
in their Goods, The 1ri/h Coſherers, which were repren- 
dinations, when the Chief Lord and his Retinue came to 
his Tenant's Houſe, they fed upon his Proviſions till they 
were ſpent, all being ſolely at their Devotion, And as 1 
3 | 5 the 


e e e 3 
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the Sea, the King of Britain may at this day reſtrain Mer- 
chants or Mariners to paſs out of the Realm, without Li- 2. E. 1. Memb. 
cence; and the various tenures that are introduced, 18. Reit. Pat. 
which 2 were ſince the Congueſt, were no other SE A er 
butithe- . 31. 


ill of the Conqueror ; for the right is not mea- F. f. num. 
ſwed by the excellency of this or that form, but by the 44. Ro. Par. 


Will T's 8 | F 2 H. 6. Ro. 
8 5 5 F » | þ , * .* 4. in dor /. 
As te the impreſſing of Seamen, it is ſtrange that Fide the Caſe 


i Lawfulneſs ſhould ever be called in Queſtion by any of Bates, in 
Perſon, who has read our Hiſtory, or our Statute-Book. Lanes Re- 


The Crown has been in Poſſeſſion of it from Time im- ports, el. & 2 2 
memorial: And if a new Race of People were this Day 


Vide ſupra Ste, 


bb ſpring out of the Earth to poſſeſs this INland 3 if we © H, 
may at the ſame Time ſuppoſe them to unite under one 
Civil Polity,” and to be conuſant of the Neceſſity of Naval 
Strength for their Defence; the Ppwer of impreſſing 
them for the Sea- Service would be implied in the executive 
Part of their Government, let it's Conſtitution be what it 
might; viz. limited Monarchy, Ariſtocracy, or Demo- 
cracy; or any compound of them, or ſome of them. 
But, as was hinted above, our Legiſlature has frequently 
maintained this Power, as undoubted Law. See 2. Ann. 
cb. 6. concerning Protections to be granted to Appren- 
tices to be bound to the Sea-Service. But more explicite 
is a former Statute, viz. 2. and 3. P. & M. ch. 16. by 
which Watermen on the Thames who abſcond in Preſſing- 
Time, and then return to row, are made liable to Im- 
pfiſonment for two Weeks, and to be baniſhed to row 
upon the River by the Space of a Year and a Day. See 
alſo 2. R. 2. ch. 4. and g. Eliz. cb. 5. ſect. 41, 43. 
VII. And though it hath been conceived by ſome, that 
the King cannot preſs Men to ſerve in his Wars, giving 1 1". 71.'a: 
their Reaſon, that of old he was to be ſerved either by - 
thoſe that held by tenure, thoſe that covenanted by In- 
denture to provide Men, or thoſe who contracted with 
the King's Officers for Wages and entered into Pay, or 


thoſe that were in Priſon for the King's Debts; but that 
only extended to thoſe Wars that were by Land: not one 
word in all thoſe Acts, or Muſter Rolls, relating in the 
leaſt to Mariners; and yet what vaſt Fleets were in 


tioſe Days But on the other Hand it hath been always 
Wa G 4 accuſtomed 
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accuſtomed to preſs ſuch ſort of Men for the Naval Ex. 
peditions. The ancient Records that mention ſuch Per. 
ſons ſubject to be preſs'd by Law is that of 29 E. 3. com. 

® 2, Apr. 49 monly called * The Inquiſition of Queenberough, wherein 
. 3. in the it was expreſsly in charge amongſt others, to enquire of 
es Book thoſe Mariners that were preſſed for the King's Service, 
rally, 34, 44, and deſerted the fame : So likewiſe by thoſe other Articles 
34- Al. aud tranſlated by. Roughton, it is in expreſs charge to the Jury 
fol. 62. 4:1. to preſent thoſe that being preſt to ſerve brake the King' 
10. Arreſt, in order to their Puniſhment ; and in thoſe days 
it was eſteemed an high offence : and the Oath which the 

Jury then took being impanelled, was this: 5: 

This here ſee my Loꝛd the Adwiral, that J Jona 

than Nath ſhall well and truly enquire fo2 our Lon 

the Bing, and well and truly at this time then ſerve 

at this Court of th' Admiralty, pꝛeſent as moch, as 

have acknowlech, o2 may have by Jnfozmation of eny 

of my Fellows, of all maner Articles o2 Circum: 

ſtances that touchen the Court ot the Admirate and 

Law of. the Sea, the which wall be grate to me at 

this time, and thereupon ſworn, or charged, and 

of all other that may renew in my mind, and in 

« 7 fo2 nothing lette, that is fo2 to ſap, foz Fran. 

chile, Lo2dſhip, Ktnreden, Allience, Friendſhip, Love, 

Datred, Envy, Enemitee, koz d2ev of loft cf Good: 

The Black nee, fo? non other caſe that J ſhall ſoe voe, the 


Book of the RIng's Counſeils, my fellows, mine own, will and 
Admiralty, bel hele without fraud oz malengyn, fa Gov me 
Jl 7. helu at the holy dome, and by this Bock. 


Lamb. inter VIII. And as the enquiry was ſtrict, fo was the puniſh- 

Leg. Earvardi ment very great: em, qui fugiel d Domino vel ſocio ſu0 

139. pro timiditate belli vel mortis in conductione Heretochii ſui in 

130 2: cap. expeditione navali vel terreſtri, perdat omne quod ſuum eſt, © 

9: Ar. 17. fuam ipſius vilam, manus milla Dominus ad terram quam ei 
antea dederat. 3 1 8 Fab 

IX. In the Service of the King two ſorts of perſons 

were always capacitated to attend the Navy-Royal in their 

Expeditions, the one a Salt- water Land- Soldier, the other 

a compleat Mariner or Sailer: It was a doubt, whether 

' ſuch a Soldier, departing from the Service, were ſubject 

to any other puniſhment than that of Martial Law, which 

can at no time be executed in England, but when the Kings 

Standard is in the Field; thereupon it was provided, Fi bat 

; 


3 : 
* dee * 
3 9 
[a J * 
1 
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if any Soldier being no Captain immediately retained with 7 H. 7 cap. 1. 

the King, which ſhall be in wages and retained, or take any 8 oy” 

10 ſerve the King upon the Sea, or upon the Land be- 4 
be Sea, depart out of the King's ſervice without licence 

of Wit Captain, that ſuch departing be taken, deemed, and ad- 

ſuuged Felony. And that all the Juſtices in every Shire of 3 H. 8.cap. 5. 

England, where any ſuch Offender be taken, have power to $- 2. 

enquire of 'the ſaid offences, and the ſame to hear and dettr- 

mine aß they do and may do of Felony, &c. expreſſed in the 

King's Commiſſion to them made, as though the ſame offences 

wert done in the ſame Shire. And alſo that the departing of 

fuch Soldiers, and alſo their Retainers, if it be traverſed, 

be'triedl in the ſame Shire where they are for ſuch a Cauſe ar- 

hel and arraigned. The Juſtices have here a concurrent 

power to enquire and try, but it does not ſhut out the So- 

debeign Courts, or hinder but the King may try them. 

1 Na Commiſſion of Oyer and Terminer, or Goal-de- 

fwery. It was a doubt conceived by ſome of the late 

1 if a Man had run from his Colours at Plymouth, i 

and after wards was taken in Middleſex, and committed to | 

Newgare, whether after a Bill is found in Middleſex, the 

die of Goal-delivery for Newgate could try him; but 

{ya ruled more than once by the greater number of the 

Todges, they might; and ſo have the Precedents been 

Mays ſince the making of this Statute, and upon the like 

Reaſon, that a Man that takes a ſecond Wife, hath by the 

Satute the ſame directions to be tried in the fame Shire 

where he is taken; yet if taken in Middleſex, was, always 
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9 
. tried at the Old-Baily in London. 5 1 
8 - Theſe Statutes were made, becauſe the Statute of 18 H. 6 
„ 6 cap. 19. was looked upon not to be ſufficient, for that is 
8 Act had reference only to the ancient Tenures, and thoſe 1 
5 that covenanted with the King to provide Soldiers; where- ; 


upon a queſtion afterwards ariſing, whether ſeveral who 
hn having then taken preſt Money to ſerve the Queen againſt 43 Ellx. 
* the Rebels in Ireland, and had departed and withdrawn 
er themſelves from the Service, ſhould be within thoſe Sta- 
er tutes, in regard ſome doubt ſeemed to ariſe on the ſame ; Coke 6. part. 
& I (out it was reſolved by all the Judges of England, that Vel. 27. 
ch those two Statutes of 7 H. 7. Cap. 1. and 3 H. 8. Cap. 5. Raga! doubt- 
avec all one in effect, and were perpetual Acts: the great ed in his A- 
at doubt and queſtion, whether the Statute of mm 6. bridgment. 
if | f e Cap. 


* 2 
22 —- 
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any diverſities of opinion, _ matier, or thing to the contrary 


Article 17. 


Trial is by a Court Martial. 


Cap. 5. if they take any preſt Money to ſerve the King 


Non ſolis duci- 
bus al:iſque po. 
tentibus inna- 
et ſolet, algus 
 zmmorayi bene 
agendi propofe- 
tum, ſed cuique 
wolenti & licet 
2 honeflum eff 
eius qua wvivit 
Reipublicæ 
analis commo- 
weri, & publi- 
cas wutilitates 
pro ſuis viribus 
Ppromovere. 
#ide Grotium 
J. 2. c. 10. 
That is as to 
entitle him to 
Clergy, and fo 
it was rul'd 


8 by all the judges in B. R. M. 2 . 2. in the Caſe 27 3 
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Fu 


AP 
Aas 
onſtit 
Drake, 


Cap. 19. did extend to Mariners and Gunners ſerving gon the 
Seas, and taking Wages of the King, was in Parliamen 
not jong before cleared in theſe Words: That the ſaid di. 
tute made in the eighteenth Year of the Reign of H. 6. in al 
pains, forfeitures, and other things, did, dotb, and hereaf. 
ter ſhall extend gs well to all and every Mariner and Guy. 
ner, having taken, or who hereafter ſhall take preſt or wa ves 
10 ſerve the Queen's Majeſty, ber Heirs and Succeſſors, 10 1 
intents and purpoſes, as the ſame did, or doth unto Soldier, 


thereof notwithſtandi t now Mariners deſerting the 
mn Sc are particu ns, 2” within the. Proviſion of 13 Car. 
2, Cap. g. which hath made the Offence Death 3 but the 


And Land-Soldiers, though in Time of . are like. 
wiſe within the Statute of 7 Hen. 7. Cap. 1. and 3 Len.“ 


upon the Sea, or upon the Land, or beyond the Sea, and 
ſhall deſert the Service; but that is inquirable according 
to the Courſe of the Common-Law, where if the party 
ſhall depart without Licence, he ſhall ſuffer n. with- 
out benefit of the Clergy. 
X. If ſuch Perſons ſhall fo deſert the Service, it hath 
been a Queſtion, whether a private Perſon, under the fame 
obedience meeting with ſuch a Deſerter, might not put 
him to death; it hath been conceived that he might, and | 
the act is lawful, and the party that ſlays him hath a true I beix 
Right before God, as impunity before Men: But that is ¶ But 
to be underſtood partly by the Words, and partly by the Ven 
Letter of the Law: For if the Law gives indulgence to mr 
- Paſſion, it takes away human Puniſhment, and not the Ji oa 
Fault; as in caſe an Husband kills an Adulterous Wife or an 
the Adulterer “ in the Act; moſt certain it is a Provoca- *t 
tion in the higheſt nature, and will juſtify the Slayer: I the 
But if the Law reſpect the Danger of future Evil, by de. An 


lay of Puniſhment, it is conceived to grant right and pub- A. 
lick power to a private Man: fo chat wah is not den in the ed 
capacity of a _ Man, WD: 10 — 


found ſpecially at on! 


Surrey Aﬀſizes before Mr Juſtice BET who ſlew the Adulterer E the very AQ. Vid ſux 
Auguſt. de Civic, * citatum. C. quiaunqut cauje. 230 zu. 8. | 
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And upon that very Reaſon Queen Elizabeth denied the 4». 25 Eli. 
ng of a Conſtable, — Trial of Sir Francis Co. Lili. 74. b. 
Drake, who ſtruck off the Head of Doughty, in partibus 

fran ſmarinis. £ | 

XI. Hence it is that every Man hath a Licence given 
bim to oppoſe force againſt plundering, and pillaging 

adiers: and the next the ſubſequent Law about Deſer- 
ters faith; Let all men know they have a power given them Cod. Juſtin. 
ggoinſt publick: Robbers and Deſerters that run from their Co- tit. quando li. 
lurtz and all are Miniſters of Revenge, for the quiet of all; c E.: 
to this purpoſe is that of Teriullian, againſt Traytors or pub- 
lick. Enemies every Man is @ Soldier: And herein differs 
the right of killing of Exiles and Outlaws, or thoſe whom | 
they call Banditoes, from thoſe kind of Laws; becauſe there It was in force 
proceeds a ſpecial Sentence, the Judgment of Baniſhment in En til 
or Outlawry being promulgated ; but here a general E- 2 
dict, the Fact being evident, obtains the force of a Judg- of x4. z. 1 
ment or Sentence pronounced: the Judgment of the lat- Co. Lie. 128. 
ter muſt be according to the Civil Law, which yet re- 6. 12 H. 4% 
mains. ſtill in force, as to the Trial of ſuch Deſerters; pe 3 1 
which Impunity for ſach killing ſeems allowed of at this 4. 5 . 
day by that Law. | 

XII. Cafes relating to the Juriſdiction of the Admi- 
nlty.ayto Matters ſueable there, or at the Common Law. 

The Trial fhall be where the Original Contract is made, 7%“ where 
d which if in England, tho? the ſubſequent Matter to be done e Original 
ebe upon the Sea, the Trial ſhall be at the Common Law. Contract a- 
s But if the contract, and what is to be done all of it is be- . 

e IM yond Sea, it cannot be tried at Law here, but in the Ad- 

o WW mralty; but if part be to be done here and part beyond 

e dea, ſo as it is mixed, then it ſhall be tried at Law. As 

r WW an Action upon the Caſe upon a Policy of Aſſurance made 

at London, that a Ship ſhall fail from Melromb Repis in 

he County of Dor/er to Abville in France, ſafely, St. 

And the Plaintiff declared that the Ship in failing towards 

- WW ville, viz. in the River of Same in France, was arreſt- | 

e eddy the King of France, &c. and the Iſſue was whether © 
de Ship was fo arreſted or not; the Trial was by Ni, 

d Pris in London, and reſolved to be well brought, though 

o objected that this Iſſue ariſing merely from a Place 
5 out of the Realm, could not be tried at Law, for the Aſ- 
ſumplit being at London was the ground and „ 

5 -M 


\ 
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of the Action, and therefore ſhall be tried here, for other. 
wiſe it could not be tried at all. Cited in Dowdal:”s Ca 
6 Rep. 47. b. Godbolt 76. and 204. 

And ſo if the Contract be made at Land, tho? beyond 
Sea, the Trial ſnall be at Law, tho? what is to be dont, 
be all of it beyond Sea, by laying the Contract made at: 
Place in England, as in Bourdeaux apud Iſlingion in Con. 
Middleſex. So is the Caſe of Slaney and Clobery againſ 
Cotton, where the Plantiff ſued the Defendant in the . 
miraliy Court upon a Promiſe made in Barbary, to {ii 
from Sirborona in Barbary to Ricumpta in Brazil, &c. 
upon ſuggeſt ion that the Contract was made in London; 
Prohibition was granted: for, by Jones, the performance 
the conſideration does not give the Action without the 
Contract, and this was made at Land, tho' beyond the 
Seas, which may be ſuppoſed to be done in a place in 
England. 2. Rolls Rep. 486. See Tucker and Caff's Caſe in 
the ſame Book 492. and 497. and 2 Brow. 10. 11, 
Matters be- A Contract was made at Newce/tle that a Ship ſhould 
ar. ak ſail from Yarmouth to Amſterdam, Debt was brought upon 
inferior Court. this Contract, in the Court of Newcaſtle; adjudged, that 
e Action would not lie there, being a limitted Juriſ. 
diction, which ſhall not have conuſance of any matters 
done in partibus tranſmarinis, but only the Courts at Mol. 

minſter, March's Rep. 3. 6 | 
Premunirefor If one libel in the Court of Admiralty for a thing alli 
ſuing in the done upon the Land, and it appeareth upon the. Libel, MW tha 
Admiralty. that the thing was done upon the Land, and they not. fe 
withſtanding that hold Plea of it, a Præmunire lyeth up- tak 
on it; but if the ſame do not appear within the Libe), MW Cy 
then it is not within the 13 of R. 2.c.5. and 15 of R. hit 
2. c. 3. but a Prohibition ſhall only iſſue, 2 Leon. 183. we 
Admiralty The Admiralty hath J uriſdiction of Flalgam. Tre/ilian WM ful 
| hath Juriſdic- againſt Jones 2. Keeble 361. no 
tion of Fl. A Dutch Ship was broken by a great "Tempeſt in : f 
So dia to Creck of the Sea, Infra Corpus Comitatus de Dorſet ; tie I th. 
the Admiral- Sailors upon pretence that the Goods in the Ship wer WW C 
ty. Zona peritura, procured a Commiſſion of Sale out of the to 
Admiralty-Court to fell them; and the true Owners to m 
prevent ſuch Sale, brought a Superſedeas; and upon ſhew- W th 
ing the Libel to the Court, a Prohibition was granted. W uf 
(.) Becauſe the Cauſe of Action accrued 112 Coun! 
5 8 amitalus f 


| 
N , 


the: County of Devon, who was proſecuted in the Star- 
Chamber, for abetting and comforting Hull, and other no- 


9 
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tau. (2.) Becauſe the Sale of the Goods was good, 
Lv hong peritura. Culmer againſt Brand. 2 Sid. 81. 

One having taken a Ship as Prize which had bong peri- Unjuſt Sen- 
rn entred into a Recognizance with ſureties before the — the 
Judges delegate to bring the Money raiſed by Sale of the ho 
Goods in the Admiralty-Court before ſuch a day, if they have original 
upon à Plaint there depending did not adjudge the Ship Conuſance is 
and Goods to be lawful Prize, which they adjudged law- 10 Cauic for 
ful Prize; and after at another time cited the Owner be- ti: 
fore the Judges of the Admiralty, and for his not coming 
and bringing the Money at the day, they threatned to ſue 
Execution | againſt the Bail or Sureties who were Mer- 
chants of London, Prohibition was prayed ; for by their 
irſt Judgment or Sentence, their Recognizance was diſ- 
charged, and' they ought not by Colour of this to endan- 
ger the Credit of Men of Reputation; but the Court 
would not grant a Prohibition, for they ſaid an unjuſt , 9% 182. 
Sentence of the Admiralty, in a Cauſe of which they Beck, v. 


| have Original Conuſance, is not a Cauſe of Prohibition. Chehcoke. 


Ag'if Tythes which in verity are paid, are found not paid 

in the Spiritual Court, yet a Prohibition lies not, and 

here the Judges Delegate have ſole Power upon this Re- 

cognizance, to make Execution or defeat it. „ 

The Corporation of Tr:ini!y-Houſe, under pretence of Suit there for 
Letters Patents from Queen £Z/izabeth for the ballaſting of 1 
all Ships within the Bridge of London and the Sea, and“ " 

that no Ship ſhould take Ballaſt of any other but of them, 

ſued one Boreman (a Dutch Man) in the Admiralty for 

taking Ballaſt of another, within the Place aforeſaid. Per 

Curiam the Place being alledged to be at Ratcliffe, a Pro- 

hibition was granted; reſolved that the Letters Patents 2 Brownl. 13. 
were void, for that thereby a Charge is raiſed upon the 
ſubject for the private gain of the Houſe, for they would 

not ballaſt a Ship under 2 d. per Ton. 


In the Caſe of Sir Richard Hawkins, Vice-Admiral of 13 Co. 51. 


torious Pirates. It was there reſolved that by the Com- 
mon Law the Admirals ought not to meddle with any 
thing done within the Realm, but only with things done 
upon the Sea; and alſo by the Statute of 13 R. 2. c. 5. 
I-40 11, e | a 
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110 Ok preſſing Ships and Pariners. Boogj {C163 
It was likewiſe reſolved, that the ſaid Statutes are h 

be intended to hold Plea, and not of a power to apa 
Execution; for the Judge of the Admiralty notwithſtzng Mi, 

ing theſe Statutes may do Execution within the Body Nee 

of the County. be 

13 Cv. 53. The Court of Admiralty is not a Court of Recor, 
becauſe: they proceed there according to the Civil Law, 

Where one admits the Juriſdiction of the Admiralty by 

pleading there; no Prohibition ſhall be granted. Fenning 

Lord Ray- againſt Audley, 2 Brow. 30. 12 Rep. 77. Therefore o 
mend, 247. Motion for a Prohibition in a Suit for Seamen's Wagg, 
there the Suggeſt ion was, that the Court below refuſed to 
allow the Defendant's Allegation ; that the Place where 

the Plaintiffs entitled themſelves, was not a Port of De. 

livery: This is no Foundation for a Prohibition; if any 

thing it muſt be an Appeal. 

Suit there for Cradock bought divers Things within the Body of the 
Contract upon County, which concerned the furniſhing a Ship, as Cor. 
_ Prohibi- dage, c. the Vender ſued him in the Admiraliy Court, 
" a Prohibition was granted, 2 Brow. 37. Cradoci's Cafe, 
Owen 122. 3 Keeble'552. Merryweather againſt Moun!ford, 


Note, No Appeal from the Admiralty before a Defini. N 
tive Sentence, Lord Raymond, 1248. thin 


. Lev. 243. The Defendant being Maſter of a Ship, of which the N15 
4 Plaintiff was Owner, the Ship was taken by Pirates upon Her 
„ rag. the Sea; and to redeem himſelf and the Ship he con- 5 


2 Lev. 29. trated with the Pirate to pay him 30 J. and pawned his H 2d 
1 Ven. 173, Perſon for it; the Pirate carried him to the Ifle of Scil- by 
308. ly, and there he paid it with Money borrowed, and gave Fr 


1 Sid. 367. 73 | . a ] 
Go Ek - Bond for the Money at his Return; after the Redemption | 
N both of the Ship 0 himſelf he ſued in the Admirali for 0 


' the 0 . and had a Sentence for it, and thereupon a Pro- l 0 
hibition to the Admiralty was prayed but denied, becauſe I I 


the Original Cauſe began upon the Seca, and whatever fol 
lowed was but acceſſory and conſequential. Hard. 183. Ad 
Prohibition was granted to the Admiralty Court on the 
229 and 23d C2. 2. cap. 26. See. 11. in Suit there for W © 
the Forfeit of a Ship on ſelling Wares in Ireland without 
breaking Bulk, being put into Treland from America, by 
contrary Winds, this being triable in the Plantations or H hi 
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y Court of Record in Maſtminſter. Pidgeon con. Trent, 
fehle 640, 647, 051. (Vide Librum.) 


A 2 
* 6 A. Maſter of a Ship agreed with certain Merchants 
od OnEerNANg. a Voyage, and received Orders from them to 


ay in Proviſions of Meat and Drink, and to provide 
Mariners; ©&c. and after the Voyage was finiſhed, the 
Merchants.” refuſed, to pay the Maſter of the Ship, what 
they; had agreed for, upon which he libell'd againſt them 
inthe Aunraly; Prohibition was granted upon the Sta- 


* ee 
1 tute g 4 R. 2. cap. 3. the Contract being upon Land, and 

es, denied the Cale, Hill. 8. Ca. 1. Cro. 296. which faith Prohibition 
to that when a, Thing is in its Nature Maritime, as in the does not lie 


Caſes, of Mariners Wages, the Admiralty ſhall have the — 

*. Conuſance of it. N oodtward againſt Boniſhan, Raymond 3. de 

d 3 Levinz.60.. Coke againſt Cretcher, &c. 2 Vent. 181, 

lf a Contract or Obligation be made upon the Sea, Contract not 

yet. if it be not for a Cauſe Marine, the Suit upon this, Marine made 

ſhall, be at Common-Lew, not in the Admiralty, Hob. 11. W 

I the Original Contract be made at Sea, on a Marine Contract at 

Cauſe, and after reduced into Writing at Land, the Com- r 

um Lem not Admirally ſhall have the Conuſance. Tb. 

1 e Palmer againſt Pope. | 

af 1 a Charter- Party be made in England to do certain 
things in divers Places upon the Sea, tho? that no Act is 

he to de done in England, but all upon the Sea, yet no Suit 

ſhall be in the Admiralty for Non- performance of the Agree- 


g. went; for the Contract is the Original and is out of their Common 

il Juriſdiction, and where part is triable at Common- Law, Law pre- 
I. and part in the Admiralty; the Common-Law ſhall be "_ 

„e bpreferred. Maldonado and Slaney 1 Roll. Abr. 532. 533. 

A A Contract laid to be made infra fluxum & refluxum Lord Ray- 
r Ari, Sc. is well enough laid to give the Admiralty a and 1453 · 
d. Juriſdiction : It was upon the high Seas, when the Water 


e Ns at High-Water-Mark ; and it might be at Land 

. When the Water was at Low-Water-Mark. In that Caſe 

3 there is Diviſum Imperium between the Common- Law and. 

of Admiralty Juriſdiction, | Prohibition 

X as mowed for a Prohibition to the Aqmiralty, be- Je ap 
ale the I. ibel was to execute a Sentence of the Alcade ceeding to 

on | hch is the Admiralty at Malaga in Spain, upona thing execute an 


r done within a Port there, and after a Rule for a Prohi- interlocutory 
Sentence of a 


y bition , *rwas moved that no Prohibition ſhould be, for Foreign Ad- 
tho' miralty. | 
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diſtinct Law, yet theſe of the Admiralty may, and thi 


1 Ro. A5. 5 30. 
pl. 1 2. Raym. 


473 


1. Sid. 418, 1. Levinz. 267. 1. Vent. 32. and 2. Kerl 


\ 

Reſcous and 
Contempt 
$riable there. 


the Court, againſt the ſaid Ship, and for that in the pre. 


Fine or Impriſon, a Prohibition was prayed, but denied, 


Goods taken 
by Piracy, 
triable there 
tho' ſold at 
Land. 
Telv. 135, 
173. Hard. 
183. 1. Sd, 
320, 367. 
2 Saun. 260. 
2 Lev. 2 5. 

1 Ven. 173. 


Of Pꝛeſſing Ships and Mariners. Book 1 
tho' this Court will not execute the Sentences of an 
Foreign Court, in as much that it is governed by 4 


is their uſe to do ſo, for this that all the Admirally Court 
in Europe proceed by the ſame Law, viz. the Civil. Lau, 
and Vibrel and Wiat's Caſe 5. Fa. was cited, to be ad. 
judged accordingly. But upon Reading the Libel in the 
Principal Caſe, it appears, that the Sentence was ng 
Definitive, but Interlocutory concerning a Matter that 
ſounds as an Action upon the Caſe, and no Sum ſet; 
and alſo the Alcade is not as an Admiralty there, and 
for this a Prohibition was granted. Jurado and Gregor, 


512. 610. 

Motion for a Prohibition to the Admiralty, for that they 
libell'd againſt one for reſcuing a Ship, and taking away 
the Sails from one that was executing the Proceſs of 


ſence of the Judge and Face of the Court, he aſſaulted 
and beat one, and ſpake many opprobrious Word 
againſt him, Now ſeeing that theſe Matters were deter- 
minable at Law, the Ship being infra Corpus Comitatus, 
and they could not adjudge damages to the Party, or 


for they may puniſh one that reſiſts the proceſs of their I triec 
Court, and may fine and impriſon for a contempt 
tho? they are no Court of Record, but if they ſhoull I 106 
proceed to give Damages, they would grant a Probibition C 
quoad that. Sparkes, &c, againſt Martyn. 1. Vent. 1 Mo. f 
The ſame Doctrine Lord Raymond's Reports, 446. and 
1. Vent. is there cited. 

A Prohibition prayed to the Admiralty, where there was ¶ Me 
a Libel for a Ship taken by Pirates, and carried to Tui IM int 
and there ſold, for that it did not appertain to the Court I gin 


to try the Property of the Ship being ſold upon Land. the 


Curia in regard it was taken by Pirates, it is originally I and 
within the Admiral Juriſdiction, and ſo continues not- ¶ cel 
withſtanding the Sale afterwards upon the Land. Other- W Pla 
wiſe where the Ship is taken by Enemies, for that alters i ple 
the Property. Contrary to my Lord Hobart in the Spauib Wl the 
Ambaſſador's Caſe 78. 1. Vent. 308. 3. Cro. 685. wh 


If 


— P 
* 
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fit Ships or Boats are found on the Sea or upon the Ships found 


coast, without any Living Creature therein, and no ad Sea belong 


is Man claiming the ſame within a Year and Day, the _—_ A 


nander formerly uſed to have one Moiety, and the Prince 
„ che other Moiety, but now *tis left to the diſcretion of i 
d. the Admiral, what the finder ſhall have for his Travail, 


Charges, Danger. And if the finder conceal ſuch Goods, 
whether belonging to the Ship, as Anchors, Timber or 
other Goods, he ſhall not only loſe his Part, but be fined 
at the Will and Pleaſure of the Admiral, | 
If Whales or other regal Fiſh, Ships or Boats with- Royal Fiſh 
out any Living, thing in them, be driven by force of Deodands. 
Wind or Waves only, to any Coaſt or Land, then all 
doth belong to the Admiral, Lex Mercat. 120. 


aj See more of this Matter, 4. Inſt. 134, &c. of the Court 

of Admirally. 1. Roll. Abr. 528, Cc. Title Admiralty. 

of After Sentence in the Admiralty Court for the ſeizing Trover after 
e. of a Ship, Trover and Converſion at Law will not lie, —_— will 
1 Beate contra T hynwhitt, Laws of the Sea, 425. aL: 

ds 


Hutchinſon killed one Colſon in Portugal, and was ac- Acquittal of . 


quitted there of the Murder, the Exemplification of 2 - the 
which Acquittal he produced under the Great Seal of A pow. 7 


* that Kingdom, which by the Opinion of all the Judges Kingdem, he 
4, vas ſuch an Acquittal by their Law, that he could not be ſhall not be 
cir I tried here again. 2: "9 IIS mo, 4 

F The Admiralty hath not Juriſdiction of Wrecte. 5. Rep. 885 

| | 


106. 2. Inſt. 167. 4. Inſt. 154. 15. R. 2. c. 3. 

Caſe upon the Statutes, 13. R. 2. c. 5. 18. R. 2. c. 3. and Caſe ſor ſue- 
2. H. 4. c. 11. for ſueing in the Admiraliy for matters done pa bp ork 
upon the Land, and declared that the Plaintiff was go- for matters 
Ing from the Port of London, with his Ship laden with at Land. 
Merchandizes, and that the Defendant brought a Suit 
in the Admiralty to ſtay the Ship, till caution ſhould be 


given, that ſhe ſhould not traffick with Infidels, within 


d. WF the Limits of the Charter of the Eaſt- India Company; 
and that they procured the Ship to be arreſted by Pro- 
" cels of the Admiralty, and to be detained, by which the 


Plaintiff loſt the Profit of his Voyage; upon not guilty 
pleaded, a Special Verdict was found, vis. they found 
if the Charter of the Eaſt. India Company of 13. Car. 2. by 
which they are incorporated, and had the ſole Trade 
to the Eaſt-Indies, granted to them with a Prohibition 


I H | to 


ih; 
| 
= 


114. 


4. Inſt. 138. 
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to all others to traffick with Inſidels there upon pain of 
Forfeiture of Ship and Goods, and that the Plaintiff had 
prepared a Ship and Goods to go to the Eaſt-Indies to 
Traffick with Infidels within the Limits of the Eaſt.-India 
Company, upon this they petitioned the King in Council 
to ſtay the Ship, where an Order was made to the Admi. 
rally to ſtay the Ship by their Proceſs, which iſſued ac. 
cordingly, and the Ship was ſtaid, prout, Sc. all which 
was done by the Defendants as Agents of the Company, 
and they as Agents paid the Fees of the Proſecution, 
and if guilty, Damages for the Plaintiff in duplo 1 500], 
ſo upon Arraignment judgment for the Plaintiff, and on 


Error affirmed. 


| Sands againſt Sir Jas Child and 
others. 3. Levinz 351. A like Caſe 1. Vent. 47. Home 
againſt vie. | 


CHAP VII. 
Ok Dominion effabliſhed by Treaties of 21: 


liance in general. 


I. Of Treaties their ends. 


XIII. Of the nature of Treaties ge. 

II. Of the matters confiderable in nerally conſidered as to their end, | 
the making of them, and how and where they determine by the 
the overtures are made. Death or Diſpaſſaſſion of 4 Prince, ma 

III. Of the various Sort of Treaties, and where not. ſo 
and firſt of thoſe by interview. XIV. Of Treaties to what end, and wi 

IV. Of the pretexts generally made how they have been ſtrengthned | 
to obtain ſuch Treaties. in England. gel 

V. Of Princes equal, the honour is to XV. Of the Cauſes ordinary pro- ſot 
be paid by him in poſſeſſion. curing ſuch Leagues. Fr 

VI. Of Treaties by Princes anegual. XVI. Of Leagues by way of Ile. Pr 

VII. Of Treaties ſecret and open. diation tending to the procuring 

VIII. Of Things reguiſite for Prin- of @ general Peace with Mar. pri 
ces during ſuch Treaties. ranty. EX, 

IX. Of Places proper for Treaties. XVII. Confiderations on Leagues ta 

X. Princes aubere obliged ta treat defenſive and offenſive, and of tht C 
perſonally, and where not. Advantages and Diſadvantage! : 
I. Deputies, their demeanor gene- thereof in reference to the Eftatt 
. rally conſidered in Treaties. confederate. * 

XII. Of the Clauſes generally to be | XVIII. Leagues deſerſive conſtrutd Ti 
conſidered in Treaties general and offenſroe in favour of the oppreſt. 

{ - particular, XIX. Contribution, the difficully in 


regulating 
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ehulating the fame to the ſatiſ- waged by one another, and of Pro- 
Fe: A of the Perſons intereſſid. tection granted æ Puple auben op- 
XX. Of Leagues concluded by Depu- preſſed, whether Aid to ſuch may 
es, and the Difficulties uſed 15 be confiftent with a League. 
ielay, by which deſigns may ſe- I XXV. Whether the Oath taken for 
creth; be carried on. the Performance of the League be 
XXI. Confideration had on Leagues perſonal, or binds the Succeſſor, 
made for carrying on ſome parti. and of the Interpretation of the 
cular Enterprize. ſame. 
XXII. Of the Canjes that gererally | XXVI. Of Leagues made with 
. orcafion a Rupture. Princes when driven out theik 
XXIII. Of the Obligation on Con- Countries, whether they remain 
federates in reference ta mutual valid and firm. 
- Succours. XXVII. Whether Leagues may be 
XXIV. Of Aid granted ie particu- entred into by Chriſtian Princes 
lar and common Allies when in- ge” Infidels. 


I REATIES are occaſioned by a wiſe and pru- 
dent Care of inſpecting the Motions of Neigh- 
bours and of their Affairs, the which are generally re- 
| duced to theſe Three Heads, upon the Conſiderations, 
1, How a Prince ſhould govern himſelf with his 
Neighbours. | | 
2, In gaining a Credit among them, and to have 
a part in their Deliberations. 


3. Is the main, which is to pierce into his Neigh- 
bours deſigns ; for thoſe Centers being diſco- 
vered, a Prince ealily knows how to draw his 


E Lines. 
| II. In Treaties, the firſt thing to be conſidered is the 
L manner of making the Overture; and therefore it may 
„ happen, that of two Princes who are Enemies, the one 
ill not ſeek unto the other for an accord; therefore the 
general Medium is, that the motion be propounded by 
„ WW foine greater Prince, or by ſome Neighbour that is a 
L Friend to both, and ſometimes the Miniſters of two , a 
0 Princes meeting * accidentally, if they be employed, yet a Steward 
. propound an Accommodation. When a Prince or State is of the Duke 
exaſperated with another, and having gotten an Advan- or ace 
| tage, will often refuſe to treat any where but in his own G ET 


„Country, nor that unleſs firft ſought to by a ſubmiſſive , to con- 
| dole in their 


Maſters names for the Death of the Marqueſs of F:rcat, made an overture for the 
d Treaty of Peace betwizt Charles the Eighth and Lewis S/or/e. 
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+ March 8. 
1053. byor- 
der of thoſe 
States, ſub- 
{ſcribed Her- 
bert Van 


Ot Leagues by Allfance/eqtal, Boon! 
Requeſt, as by Letter, &c. So they of + Holland and 
Weſt-Friezeland conſidering the miſerable Diſtreſs and 


incorrigible Diſorders of their People, did ſubmit thus to 
confeſs their Errors. 


Beaumont, and Aae by a Letter from the States General pray ing a Neuter place, 
April 30. 1653. then by a Petition 38 June after. Leo ab Aitzma, fol. 817, 818, 825, 


| Fugurtha 
taken by his 


Father-in- 
Law Bocchus 
and delivered 
to the Ro- 
mung; Charles 
the Seventh 
of France, at 
a perſonal 
Treaty with 
the Duke of 
Orleans, flew 
the Duke, 
though a 
Sovereign 
Prince. 
Mayer lib. 15. 
Phi. Coamines 


ib. 4. cap. 10. 


III. Treaties are acted either by the interview of 
Princes, or by perſons ſufficiently commiſſionated for that 
purpoſe. | 

Thoſe that are by interview, have been often diſap- 
proved, though often practiſed ; but that depends rather 
on the Eſtate of Affairs, and the conformity and diverſity 
of Honours, and manner of living of the Princes and their 
People, than of the interview : that of Lewis the Eleventh 


with Duke Charles of Burgundy, and of the ſame King 


with Edward the Fourth of England paſt fairly: And in all 


ſuch Treaties they govern themſelves in reference to their 
ſupplies, according to the Confidence which they repoſe 


in each other. || But thoſe interviews of Princes have ever 
been obſerved dangerous; for Princes meaſure their 


quality, not by the extent of their Dominions, but by the 


abſoluteneſs of their Power: So that he that is Supreme 
and Independant in his own Country, counteth himſelf 
equal to any other Prince, how great ſoever. Perchance 


ſome youthful Kings may diſport and ſolace themſelves 


in one another's Company, whilſt yet Pleaſure is all the 
elevation of their Souls; but when once they grow ſen- 
ſible of their own Greatneſs, (a Leſſon they will quickly 
learn, and ſhall never want Teachers) then emulation will 
be betwixt them, becauſe at their interview they cannot 
ſo go in Equipage, but one will ſtill be the foremoſt, ei- 
ther his Perſon will be more proper, or Carriage more 
Court-like, or Attendance more Accompliſhed, or Attire 
more Faſhionable, or ſomething will either be or be con- 
ceived to be more Majeſtical in one than the other : And 
Corrivals in Honour count themſelves eclipſed by every 
beam of State which ſhineth from their Competitor; 
therefore ſome hold the beſt way to keep great Princes to- 
ther is to keep them aſunder, accommodating their 


Buſineſs by their Ambaſſadors, left the rheeting of their 


own Perſons part their Aﬀections, as it fell out between 
| King 
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King Richard of England and Philip of France, and Richard Have 


Maximilian the Firſt and Lewis the Twelfth. aen in Rich, i. 
IV. It is preſumed, that the Perſonal Treaties of fol. 666. 
Princes are not for matters {mall and trivial ; therefore it 
is an undoubted Maxim, That as Fealouſies may be increaſed 
amongſt Neighbours, by reaſon of ſuch perſonal interviews, 
ſo they muſt find out ſome apparent and important pretext, 
which being made known and publiſhed to remove the Fea- 
loufies of their Neighbours, they may then under ſuch colour 
and ſhadow, treat the moſt ſecret of their Aﬀairs. So Pope 
Clement the Seventh under the borrowed Pretext of a 
general Peace and League againſt the Turks, (which 
ſounded pleaſingly in the Ears of all Princes) at Marſeilles 
concluded the Marriage of his Niece with Henry the 
Second of France. 

V. But if of two Princes, the one goes home unto the 
other, he is bound to do him the Honour of his Houſe ; 
And if the Prince be inferior to him, he commonly ſends 
forth ſome of the principal Officers of his Court to receive 
him; but if he be his equal in Quality, as being both 
Kings, although there be ſome debate betwixt them for 
precedence, if he come firſt to the place where the 
Treaty 1s to be made, he muſt go in Perſon and not by 


Proxy. 


In the interview that was between Lewis the Twelfth p;2 n 
and Ferdinand of Arragon at Savona (which then belonged Pauluj's Hi- 
unto the French King) Lewis the Twelfth at the approach fory of 
of Ferdinand's Galley (before he could land) enter*d into France ; and 


. A ; g : ; Ferron his 
it, accompanied only with his Guard, to teſtify his con- ſupply of the 


fidence, and thereby to aſſure King Ferdinand of that ſame, of the 
which he had promiſed he ſhould find in him; and at Nele ＋ 
their going to Land, King Lewis left the Right-hand to , after. 


N x leans, after- 
Ferdinand, who lodged in the Caſtle, as the moſt honour- Wards Lewis 


able Place, and himſelf went to the Biſhoprick. XII. upon the 
VI. By the Laws of Treaties, when two Princes unequal failure of iſſue 


: x „ le of 
in Quality parley, the inferior is to come firſt to the place Charles the. 


of congreſs there to attend the Greater; yet the contrary sth. 


hath been moſt commonly obſerved upon this very rea- 
ſon, that he that is leſs ought firſt to wait on the Greater, 
and from thence go to the place appointed for the Parley 
and this was particularly done at the interview of Pope 
Rl ts LCL.eulement 
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Clement the Seventh and King Francis the Firſt, although 
that Marſeilles were in the King's Subjection. 

VII. Again, Treaties by thoſe that are ſufficiently com. 
miſũonated for that purpoſe, are to act either ſecretly or 
openly. Treaties cloſe or ſecret are uſually made in or. 
der to the compleating or ſettling of Leagues between 
two Princes or States, ſometimes by entertaining him with 


whom they treat under ſuch a Pretext, to deceive him in 


the end; at other times to ſurprize an Enemy, or to af. 
ſure a Prince of two Enemies, treating with one ſecretly, 
the other openly, and the like. Theſe are the ordinary 
Policies among Princes, and wherewith the wiſeſt of 
a Kings , and the moſt knowing Councils have been de- 
dinand hav- . . 
eie al ceived and abuſed even to accept of a Treaty, when at the 
buſed H. 8. fame time the Propoſer hath no other thoughts than to be- 
propoſed a tray them: the Spaniards have been famous ar theſe Proj-cts, 
third, which Memorable was that deſign of theirs to interrupt the League 
was that he . O | 1 7 
would reſign which was ready to be made between the Princes of Jtaly 
up the Impe- and Pope Clement the Seventh, after the Battle of Pa- 
rial Crown to via, propounding unto the Pope to treat and accord, 
1 Re- the which not only hindred the League, and ſtaid the 
1gnation 1s . . . \ 
ſent to England Pre parations of War which he might make, but alſo cauſed 
and approved, him to diſcharge the Troops which he had drawn unte 
H. 8. is to him for his ſafety. So Bourbon, General of the Impe— 
come to Au, rial Army, entertained the Pope with an accord, whilſt 
grave to re- ,. 
ceive the his Army marched to the Walls of Rome. 
Crown, and 


Maximilian is to accompany him to Rome to receive the laſt Right of the Imperial Digni- 
ty, and having given him the Inveſtiture of Milan in feodo more Imperiali, then in poſſeſ- 
ſion of the French, and in enmity with the Houſe of Auſtria: all things being thus con- 
cluded, and H. 8. having paid the Monies agreed on, and made ready his preparations. 
Charles the Fifth and Grandſon of Maximilian, is a rub in this League, who mutt be 
firſt removed; thereupon the old Fox the Emperor ſends a Propoſal, that he would 
come firſt into the Nezberlards to take off his Grandſon, which while agitating, he 
ſtrikes up a ſecret Peace with the French King, and ſo H. 8. is betrayed a third time 
and the agreement refuſed to be complied with, Cotton Treaty of Amity, fel. 99. 


+ 80 Maximi- 


VIII. Hence it is, that during Treaties, be they open 
or ſecret, the Princes or States concerned in them, muſt 
watch the more carefully, have the diligenter Eye, and 
by all the ways imaginable reinforce their ſtrength; not 
only to fruſtrate their Enemies of all hopes to ſurprize 
them, but to the end the Conſideration of their Force 


and 
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9 


and Opulency may put them in a poſture to obtain Con- 
ditions of more Advantage. Beſides, it is an undeniable 
Maxim, that no treaty muſt be held firm, valid, and con- 
| cluded; unleſs it be ratified by that Prince or State with 
whom the fame is made, eſpecially if it be with a Prince 
whom they detain Priſoner ; for by + Law the force b 


: x Y +8 t 
the which he hath been conſtrained to promiſe, will at Lge 


| leaſt diſpenſe with him ſo far as to re-adviſe, if not to are gui potuit, 
breal guu in proj ectis 
| | IE ; | facibus & de- 
pofito Inperio privatus & captus ipſe in alienam veniſſet poleſtatem? Curio in Cæſar, to 
thoſe that had been the Soldiers of Domitius, fo ſpake, /ib. 11. de Bello Civili. Vide 
Grot. lib. 2. cap. 13. F. 18. Pope Clement the Seventh refuſed to ratify the Treaty 


able thing for a Man in Life to ratify a matter done in his Name when dead, not 
conſiſtent with his Honour nor Intereſt. So Francis the Firſt excuſed himſelf to ratify 
the Treaty of Madrid, upon the inhumanity done to him by the permiſſion of Charles 
the Fifth, they being extorted from him, nor did they take place, though the King 
left his Children as Hoſtages. 


IX. Again, as in the Parlies of Princes, the place where 
the Interview is to be made is very conſiderable ; ſo is it 
in Treaties which are tranſacted by Embaſſadors, Agents, 
Envoys, Sc. if it be to compleat a Peace, or ſettle a 
League, it muſt not be too far from the Confederates, but 
at ſome convenient place, to the end they may have the 
more ſpeedy Anſwers from their Principals ; but then the 
firſt is always to be in ſome place Neuter, or ſometimes” 
upon the Confines of Kingdoms; for that it is nei- 
ther reaſonable or honourable to treat a Peace in the Ter- 
ritory of one's Enemy; but the latter touching Leagues 
may be any where. That of Edward the Fourth with 
Lewis the Eleventh was in the Territories of the Duke of 
Burgundy, but that was perſonal : And that between 
France and Spain, concluded by Cardinal Marazine, and 
Don Lewis Mendez de Haro, Plenipotentiaries of both 
Crowns, was in the Ifle of Pheaſants in the River Bidaſſoa jj,,,,.:., 1 
upon the Confines of the Pirenæan Mountains. And the 1659, 
laſt great Treaty which begun at Cologne in the year 1673. 
under the Mediation of Swedeland, in order to put an 
end to that War wherein moſt of the Crown*d Heads of 
Europe were involved, was look*d upon as a 2 proper; 
but the ſeizing of Prince William of Furſtemberg, and the 

taking of forty thouſand Crowns out of the Waggons of 
N H 4 | the 
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with Duke Ferrara which he made when a Priſoner, ſaying, That it was a diſhonour- 


1 
15 
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of Strasberg, who publickly declared he preferred the Ad- 


Negotiation; and though the violence committed on this 


Ok Leagues by Alliance eaual. Book 1, 
the French Embaſſador in a Neutral City, broke off that 


Prince, by the Emperor's Miniſters, and the Injury done 
to the French King, gave ground to fear, that there waz 
no Peace to be expected, and that the Moſt Chriſtian 
King would never conſent to the renewing of the Treaty, 
unleſs reparations were firſt made for thoſe two injuries: 
Nevertheleſs, at the inſtance of the King of England (whoſe 
Mediation was generally embraced by all the Princes con. 
cerned in that War) and at the ſolicitation of the Biſho 


vantages of Peace before the Liberty of his own Brother; 
Nimeguen was pitch'd upon as a place neuter and proper 
tor a Treaty, and thereupon the French King, 17 Februs. 
ry, 1675, named for that Effect the Duke of Y:itry, Mon. 
fitur Colbert, and the Count D' Avaux, his Embailudors, 

X. Embaſſadors having received Orders to treat, the 
Prince, to whom ſuch are ſent, is not by the Law of 
Treaties bound to treat perſonally, but only to depure 
ſome of his Council for that Effect; the Reaſon is, for 


: . . . . . . or 
that the Dignity of a Prince may receive ſome detriment Ml the 
which cannot be maintained amidſt the Conteſtations 4 

Which happen in Conferences. in 


ulius Ferre- 
tus de Legatis 
Principum, & 
de eorum fide 
(Of officig. 


| There is com- 


monly in the 
Inſtructions 
Provided for 


the Embaſſa- 


dor in that 
point if the 


But if an Ambaſſador be deputed as Lieutenant to a 
Prince, there indeed ſuch Commiſſioner is not bound to 
treat but only with the Prince himſelf: and ſo it was where 
the Biſhop of Gurgia was deputed by the Emperor to Pope 
Julius the Second: the Pope commiſſionated three Car- 
dinals to treat with him; but the Biſhop having notice in 
what quality he was like to be received, commiſſionated 
three Gentlemen to confer with them, excuſing himſelf 
upon other Affairs; which afterwards was explained, that 
he came not as a ſingle Embaſſador, but as a Lieutenant 
to the Emperor, in the which Quality he had been re- 
ceived at Rome by the Pope; Yet it hath ſo happened, 
that Embaſſadors, if not admitted to a perſonal Treaty, 
have refuſed the Diſcharge of their Commiſſion ; and ſo 
did Chancellor Marvel, Embaſſador from the French 


matter ſhould King, who delivered his Meſſage to Philip Duke of 1 


come into de- 
hate. 
Phil. Commesx. 


475. I * 


Burgundy, was interrupted by Charles the Duke's Son. I Iſſ 1 


am ſent, ſaid he, not to treat with you, but with your Fa- 


ther ; and Mr Made, who being commiſſionated by Queen 
1 | „  Flzoteld - 
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Flizabeth to Philip King of Spain, would by no means 

admit himſelf to be turned over * to the Spanzſb Privy- * Camb den E- 
Council, but would either have Audience from the King _ * a 
himſelf, or would return without it. 15841380. 

XI. The Deputies being aſſembled, their Seats are con- 
fderable z they having no power to quit any thing of the 
rank which their Maſters ought to hold: and by the Law 
of Treaties the firſt place is at the head or end of the 
Table, (if there be one) the ſecond is the firſt on the 
right hand, and the third is the firſt on the left hand of 
him that is at the end: and if there be many Deputies to 
one Prince, they uſually fit at one ſide, to have the more 
facility to confer together, if it be needful. 

XII. The Embaſſadors having concluded and ſettled 80 Julius the 
their Places, their Commiſſions of each ſide are to be in- Second did, 
ſpected and conſidered : and therefore it is an undoubted who findin 
Maxim, That when they are general or ambiguous, the — — 
Principals have no will to conclude; or if they are fair ee 
and plain, yet there may be wanting power to conclude ; ſent Cardinal 
or having power to conclude, it may be with a Salvo, till Final, and Bi- 


| . ſhop of Tiwall 

t Þ p vl 
they are ra ified 8 | to Paris, but 
never armed them with Power to conclude: this was to fruſtrate the important 
inſtance of the Conſiſtory. 


The principal Clauſes generally are, 

: 1. Either for Peace or Truce. 

e 2. For Reſtitution of that which they pretend hath 
: been unjuſtly taken away. 


n 3. For the Ceſſion of Rights. 

l 4. For Limits and Bounds, the which if they can- 
f not regulate, they put them in ſuſpence, or elſe 
t they make ſome Act which may interrupt the pre- 
e ſcription of him which holds them. | 


5. For paſſage, with Conſignation of Hoſtage. 

ab For Forts or Caſtles for Aſſurances. 
7. For an Offenſive and Defenſive League. 

9 »: For'Neutrality. © ö 
In the managing of all which, and of all other matter 
proper for ſuch Treaties, a ſpecial regard muſt be had 
not to move for a Perſon odious to him with whom the 
Treaty is made, nor to yield to the firſt demands though 
W | never 
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never fo juſt, but reſiſt them ſtoutly; but if danger j, 
imminent, then it is a certain Maxim, Not to ftudy ſo mug 
to negotiate with advantage, as to provide for ſafety, 
XIII. Treaties which are made with our Neighbour 
as Friends, are called Treaties of Alliances, equal or y. 
The Leagues qual. The equal is either of ſingle Friendſhip only, fy 
between the the entertainment of Traffick, or for aid and ſuccour, 
Crown of that of ſuccour is for the Defenſive or Offenſive, and ſome. 
France an : 4 ; i 
n times for both, with or againſt all Men, or againſt ſome 
commonly certain Princes and Republicks; and their Alliances ar 
between K ings contracted, either from Eſtate to Eſtate, and for the Pie. 
and Kings, ſervation of the Eſtates of each other (in which caſe b 
Realm and . . J 
a the death of the Prince they may not be interrupted) c 
Man and Man elſe they are contracted betwixt Prince and Prince, and 
of their Sub- then the death of one ſuſpends till a new Treaty hath con 
ng 99 4 firmed it, unleſs there is a time certain preſcribed by the 
id lad Treaty, to the which the Alliance muſt continue after the 
upon to be the death of the Prince; or elſe they are made from an Fat: 
firmeſt of Al- to a Prince, where the death of the Prince does likcwiſe, 
Co Phil. if not diſſolve, yet at leaſt ſuſpend till a new Treaty of 
Omines lib. 2. 8 7 . f h 
cap. 8. Ang Confirmation of the precedents, although by the Lays of 
in the very England, Rex non moritur. 
Alliance with | ; 
France concluded Fuly f. The firſt Article is in theſe words: That there be an uni. 
verſal and perpetual, true, and fincere Peace and Amity between the Moſt Chriſtian Kin 
and the King of Great-Britain, their Heirs and Succeſſors, and between the Kinzdins, 
States, and Subjects of bath, &c. Videg E. 4.2 a. The League then made with 
the Scots, and likewiſe between Edward the Fourth and the Duke of Burgunt. 
Phil. Comin. J. 3. c. 6. | 


XIV. Sometimes Alliances are contracted for an Enter- 

prize and for one effect only, in the part in which the 

Allies are intereſſed, and ſuch are generally called Leap, 

Rot. Pat. 4. which in England have been ſometimes confirmed by Ai 
9 444 of Parliament *. 

_ "ite Leagues are ſuch Agreements that are made by the 

Grot. de jure Command of the ſupreme Power, and whereby the whole 

_ belli & pacis Nation is made liable to the Wrath of God, if they in- 

. 2. c. 15. f.. fringe it. | 5 

All Leagues or Safeconducts are, or ought to be of Re- 

cord, that is they ought to be inrolled in the Chancery, 

to the end the Subject may know, who are in Amity 

with the King, and who not, who are Enemies and = 

ave 
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ye no Action here, and who are in League and may 

dave Actions Perſonal here, 4 Inſt. 152. 

Leagues commonly are Ofenſeve, but in effect they 

end to attempt againſt ſome one, and in the bottom are 

lodged Articles of Secrecy for the Enterprize : and ſuch 

as that of Cambray againſt the Venetians, in which they 

vorrowed the pretext of Religion and the Peace of Chri- Treaty of 


| | Cambray, the 
Wo. Confederates 


of which were Pope Julius the Second, the Emperor, Kings of France, Spain, and 
Aragon, Anno 1558. Vide Hiſtory of the Republick of Venice, fol. 87. | 


XV. The ordinary cauſes for which Princes and Re- Sed ut vim pa- 
whicks make Leagues, are either to facilitate a Conqueſt, 4 #2/ _ me 
as that that was made between Lewis the Twelfth and e 2 N 
Ferdinand of Arragon, for the Realm of Naples; or to omni equitate 
balance the Forces of one that is more mighty, in hin- 4 borret. Gro- 
dering him that he grow not greater; but Arms ought rar —_ 
not to be taken to diminiſh ſuch a Neighbour's power,, = : TG 
for that fear is uncertain z but prudent Leagues may be | 
made for diminiſhing their Power. 7 
The Engliſh made a League to ſuccour the Hollanders, 
not only to balance the growing opulency of the Spaniſh 
Monarchy, but Jikewiſe to increaſe her own by the Allt- 
* Fance of the Dusch. Quid ſequitur ? | 
2 XVI. Agzin, Leagues may be made for the procu- 
„ rng of a gencral peace by way of Mediation of their 
Neighbours 'in War, and ſuch was the Treaty of Nime- 
guen mediated by the King of England, and concluded 
r. 4g. 10. 1678. between the Ambaſſadors and Plenipo- 
he bentiaries of his moſt Chriſtian Majeſty on the one part, 
, and the Ambaſſadors and Plenipotentiaries of the Lords 
ate, General of the United Provinces on the other part; 
ſuch was alſo the League of Union propounded by his 
he late facred Majeſty King Charles II. and afterwards con- 
le | cluded betwixt him and the Szates General of the United 
n. Provinces, for an efficacious Mediation of Peace between 
France and Spain, his ſacred Majeſty of Britain having a 
e. Proſpet to what afterwards happened, and of a War, 
y, vberein moſt inevitably would be involved moſt of the 
ty I Frinces in Cbriſtendom; to the effecting of which Peace, 
an I fs Majeſty and the States General did obtain a Rene 
ve we: : | ' rrom 
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from the French King to the Dutch, to lay down Arn, 
on condition the Spaniards would formally and ſolemnly 
by a Treaty of Peace, quit to him all thoſe Places ay 

orts, together with the Chaſtellenies, and their Appy, 
tenances, which they by force of Arms had taken in, q 
fortified in the then laſt year's Expedition; or, otheryif 
that the Spaniard be brought to transfer to the Þ7ench il 
their remainder in the Dutchy of Luxemberg (or to the 
County of Burgundy) together with Cambray and Canjr.. 
ſis, Douay, re, St Omers, Bergue, St Winox, Furny 
and Lynk, with the Bailiwicks, Chaſtellenies, and all . 
League of U- ther their dependencies ; and the French King to reſtore u 
nion between the Spaniard all Places, Territories, which they have by 
_ yo 3 of Arms taken ſince their entrance into Flanders, on condi. 
_ T'T tion that the States General do reciprocally undertake and 
General of the ſecure to the French, to prevail with the Spaniard to con- 
United Ne- ' ſent to the ſame Conditions, which once effected would 
therlands,con- (as was hoped) initiate the tranquillity and be the intereſ. 
cluded at the a g 

Hague, Jan. j hot only of the two Warring Crowns, but of all othe 
Anno 1668. the Princes of Chriſtendom. To the effecting of which 
there were ſeveral Articles agreed; and likewiſe it wa 
agreed, that if a peace ſhould, happen to be made, his 
Majeſty and the Szates General ſhould become Warrantees, Wie 
and a place left for any other Prince or State to come Wreafe 
into the ſame, who ſhould think it their Intereſt to keep I fon 
the Peace of Chriſtendom undiſturbed, and to reſtore the N this 
Low-Countries to their tranquillity : there was proviſion rage 

made likewiſe by the ſame, for the Forces of each of the 
Warrantees to be uſed againſt thoſe that ſhould break and N de! 
violate the ſame, obliging them to ceaſe the violence, and ſto th 
repair the Party injured. 15 | nor 

The Anſwer _ XVII. A Defenſive League, which hath no other bene. 

| of the Ambaſ- fit but a neceſſary defence, and in the which mean Eſtates ) 
ſador from are in a manner equally intereſſed, laſt uſually longer than I Le 
r an Offenſive League, which is voluntary, and from the I eit 
87 ge, , Which either of the Confederates will eafily part when be i Pa 
ritis & fidam hath more intereſt : So as in balancing the intereſt of the W Le 
& perpetuam, one and the other, he that ſhall find himſelf accompanied I the 
fi malan baud ith diſtruſt, and an opinion to be irreconcilable to the I dj 
diuturnam | j 

Ti. ib. 8. 21. common Enemy, generally proves the moſt firm in the 

8 League. 5 | 


10 
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n The Niſdom, Courage, Means, and Conſtancy of the 
nl ance or State is to be conſidered ; ſo likewiſe the di- 
ne of the Places, as well in regard of thoſe with whom 
Pu Whey unite, as of thoſe againſt whom they make the 
54 


Leagues. 

XVIII Leagues having no other limitation, but the end Pontius Samnis 
the Enterprize for which they are made, have admitted after —_— 
many large debates in caſes of accident: For inſtance, If che Ronan, 
an Enemy ſhould take the Country, for the defence where- and the Au- 


of the Leagues was made, the Queſtion has been whe- thor of the 


0 Whher the Confederates be bound to aſſiſt him who hath loſt — _ 
eto Hit in the Recovery; ſome have held, that the Defenſive „ (aich he) 
I did not extend ſo far: notwithſtanding if there were no e guicguid ex 
Ul 


Treaty, which had concerned this Conqueſt, yet it would dere rupto 
ſeem more reaſonable to comprehend the Recovery in the % 1 797 
e | . a cœleſtium fuit. 
defenſive, if it be general. For as its end is to preſerve 944%, cis gui. 
the Ally in his State, and to attain it, the Forces muſt not bſcungue Diis 
only remain in the Country of the Ally to attend the Ene- cordi fuit ſubi- 
my; but after denunciation and other acts of Hoſtility ee - 2 
done by the Enemy, they muſt enter into his Country, e, ;;; non 
to the end to prevent him or divert him from attempting fu? cordi tam 
any thing againſt the Alh, the Offenſive being judged by /#perbe 2 Re. 
the aggreſſion, and not by bat which follows ; by a ſtrong — ah wy 8 
reaſon they ought to enter into the Country conquered.,.zam : And 
from the Ally, for the Recovery thereof; but Excuſes.in a little after, 
this kind proceed from thoſe who fail in their faith, cou- What more 


o I owe to 
rage, or means to recover. thee, O No- 


i | man what to 
the Leapue? What to the Gods, the Judges of the League? Whom ſhall I bring un- 
to thee to be the Judge of thy anger and of my puniſhment? I refuſe no People, 
nor private Men. | 


XIX. Contribution is one of the main ingredients in a 43.15 15. Lid. 
League, and is of great difficulty to regulate. It is made _ — 2 
either in Men or Money; the Men are entertained by all the _—_ 

Parties, or by him only that hath need, or otherwiſe as the of Amity and 


League is. Henry Eighth made a League with Francis Marriage. 


ed the French King againſt the Emperor Maximilian and Fer- 
- dinand, for the Recovery of Milan, which he did, for 
he 


the protection of his Neighbour, and Reduction of the 
Swiſſe from the Imperial ſide, for which he employed the 
Baſtard of Savoy; the agreement was of reciprocal Suc- 
1 7 1 cour 


he 
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eour of 10000 Men, if the War were by Land, and of ſeryeth 
6000 if it were made by Sea; and in all other occaſions 
the French King was bound to aſſiſt the King of Englmd 
with 12000 Lances, and he the King of France with 10000 
Foot at his charge that had need. 

So where Contribution is concluded for Money, ther 
are difficulties that do ariſe from the Perſon or Place when 
it muſt be kept ; to deliver it into the hand of the ſtrong. 
eſt, is not fafe, for fear they ſhall not be able to call him h 
account; to lay it in a weak place, were to expoſe it 10 lh 
attempt and force of the ſtrongeſt, or to him that ſhall frk 


take Arms; but it has been uſual for the ſum not to be War 
advanced till after the War begun. reafor 

XX. Leagues concluded by the Deputies of the Confei. Nat 
rates, there ſometimes falls out a difficulty who ſhall ra. Lord 
tify and declare himſelf firſt. In the League which wa {WP 
made between Francis the Firſt, the Pope, and the Princes Engl 
of Italy, the King refuſed to ratify until the Pope and WI 
Venetians had ratified before him, and in that he ſo cun- the 
ningly wrought, that he procured the Collegues to declare the! 
and begin the War, whilft that he treated ſecretly for X 
himſelf, to the end he might make his Conditions with ot 


more advantage; this he declared was for fear thoſe Ia. W% 
lian Foxes ſhould ſhew him the like. Prin 

XXI. Leagues made for an Enterprize ſucceed ſeldom dem 
according to the hope of the Allies, if the Enterprize be Tre 
long; for beſides that the preparations be long, the opi- he 1 
nions divers in the purſuit, the reſolutions inconſtant, the MW" 
interefts of Princes or States in a League may change with ftr 


time, or with the practice of him againſt whom they are ag 


* If one part 
nth violated 


in League, in withdrawing ſome one of them, or making yo 
him to ſuffer more loſs than the reſt ; for ſeeing himſelf I bt 
ill defended or ſuccoured by his Confederate, and that he was be ; 
in a greater danger to loſe than his Companions, he (MW © 
then ſtudies to retire “ and to make his accord apart, as 97 
did the Venetians with the Turks, after the loſs of Cyprus. . 


the League, Ju 
the other may depart from it; for the ſeveral Heads of the League have every one I Se 
the force of a Condition, ſo Grotius conceives, J. 2. c. 13. f. 15. in 

3-1 . - = 1 the 
Soluti ferderis XXII. The ordinary cauſes of the Rupture of Zeogues ſu 
# » 5g HT. are diſtruſt and jealouſy, as if one hath had conference with fu 
Arti ad ali ne Enemy, without the conſent of the reſt; if that which 


fe conſerunt, 


ſerveth 


Ab. VII. Of Leagues by Alliance equal. 17 
ſeryeth for the ſafety, of one, diminiſh the ſafety of the ſed qui quam 
ther, inconſtancy, variety, cowardice, diviſion, uſurpation Fore promiſe- 
thout the conſent of the others. — 
80 if he treats with the Enemy, not comprehending Albi apud 
the other Allies, but as Adberents ; as Lewis the Twelfth eundem, fi vel 
eſt the League of the Venetians, for that they had made A P 
a Truce with him, and had preſumed. to name him only paged, tranf. 
a3 an, Adberent. It was the opinion of Bryan, that if all grederetur, 
1 1 the Subjects of England would make War with a Confede- "——— 
„ate Prince or Republick in League with the King of Eng- = 5 
art nd, without the aſſent of the King of England, ſuch a 19 E. 4. Vide 
be War was no breach of the League; and upon the ſame 52. 2. H. 5. 
reaſon were the reſolutions. of the Judges in the Duke of. 
. Morfalk's Caſe, where the Queſtion was, Whether the 4 2 
. Lord Heriſe and other Subjects of the King of Scots, that Duke of Ner- 
11; without his aſſent had waſted and burnt divers Towns in 7s Cale. 4. 
England, and proclaimed Enemies, were Enemies in Law, %. fol. 15 2. 
within the Salute of 25 E. 3. the League being between 
the Engliſh and Scots, and reſolved they were, and that 
the League remained, | | 
XXIII. The Succours that one Confederate muſt afford 5 8 
another, Confederate (according to the Law of Leagues) Es f ſcivers 
againſt, a Confederate, is of great Conſequence : Three well te ali- 
Princes allied, the one makes War againſt the other, and 9% ju/e of- 
m (demands ſuccours from the third; in this Caſe, if the _— = 
jo WM Lreaties of Alliance be only for Friendſhip, it is certain Fecialiter fue- 
be is not bound to give any ſuccours : But if the Treaty 70 requifitus, 
he MY carries an offenſive League, he muſt ſuccour the moſt an- 77% tibi, f. 
th WM tent allied by a precedent Alliance, If the precedent Al- 5 1 
re {MW ances have been made both at one time, he muſt ſuccour um. Or at. 


8 him that is allied in an offenſive and defenſive League : Demoſthen. 


KI 
dd 
Ong, 
land 
000 


here 
here 
ng. 


Fut if the League be offen/rve and defenſive of either ſide, 4 Megalpoli. 


as be ought not to ſuccour either ;, but he may mediate a * Peace, „Nb interce- 
di, quo minus 


he and cauſe the difference to be judged by the Common 89a 5... ul 
3 Allies, which being propounded with a Declaration, that ais bellgue 
„ if one refuſe, or having once ſubmitted, will not yield to /iberum arbi- 


2 
Judgment, he will ſuccour the other, as the Swede and lng nr 

e Su, upon ſeveral occaſions have done; notwithſtanding , Jure belli 
in point of State on ſuch occaſions they uſually balance ac Pacis ib. 


their Eſtate, and looking more to ſafety than Fuſtice, they 2. cap. 15. 


4) 1 3 
occur him who, being enforc'd, may weaken the power- * Ml 47 
ful, who i > to be feared; yet to unjuſt Wars there f F un, 
h 5 iS more to be leared 3 yet to umu a © ſtory of France 
h a IS fol. 31. 


1 
| 
|! 
| 

j 
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is no obligation; then certainly he ought to be Preferred, 
who hath a juſt cauſe of War. 88 
XXIV. By the Laws of Alliances Princes may aid par. 
ticular and common Allies, if they be wronged by one of 
the Allies. Rk, | 


, Equals cannot But he which is not comprehended in the Treaty gf 
_— = Alliance, cannot be defended againſt him that is ally 
mand Peace, Without breach of the Alliance z therefore Mediation in 

ſuch caſes is the only hopes of the oppreſſed, which not 
"OY —_ its effect, if the oppreſſed put themſelves into the 
bius - pcs protection of the Mediator, they then become in the na. 
tis Legationum ture of his Subjects, and then their Prince is obliged to 

35. their ſuccour and defence, even againſt his Allies, and this 

is by natural Right. 


When Ed. XXV. By the Laws of Leagues, though the Oath binds 


ee 1 only the Perſon, yet the Promiſe binds the Succeſſor ; for 


chaſed out of though ſome do hold, that Leagues do depend upon the 


the Kingdom, Oath as their Firmament, though that is not ſo for the 
and Henry the moſt part, yet the efficacy of ſuch Leagues reſts in the 
_ = 4 promiſe itſelf, to which for Religion ſake the Oath is ad- 
— En ded. Hence it is, that Promiſes made to a Free-people are 
there was in- in their nature real, becauſe the Subject is a permanent mat- 


ſerted into th 3 | - te l l 
_ _ e ter ; although the State or Republick be changed into a 


words, With Monarchy, yet the League remains, for that the body, 
the King and i. e. the power is ſtill the ſame, though the Head be chang. WW the 
Realm, that ed. And the Perſon is inſerted into the agreement, not Fr 
— League that the agreement may be perſonal, but to ſhew with Ml ene 
ereus. 20m it is made; for if it be inſerted into the League that ve 
Perpetual. it ſhall 2 1 
Pbil. Comines it ſhall be perpetual, or that it is made for the good of the if © 
lib. 3. cap. 6. Kingdom, or with the Perſon and his Succeſſors, or fora i 
— Leg. time limited, the ſame does moſt apparently demonſtrate Wh fa 
re Gentium, ; | | 

Je. pattum. the thing to be real. 

D. padtis. | ; 988 | ES 

; Addequee Helvetiis cauſantur poſt mortem H en. 3. apud Thuanum, 7b. 9. in Ar. 1589. hi 


_ & infignem locum apud Cambden. in Anno 1 572. ubi de Fœdere antiquo Gall. de 
cot. | ; 


| 
St i 
# 
tx | 
4 
| 
4 
ul 
1 


However; in all Leagues which tend to Peace, though iſ at 
there may remain ſomewhat,' whereby words of ambi - d 
guity may ariſe ; yet the moſt pious'way of interpreting, h 
hath been to account the ſame rather real, than perſona! z fl 
for all Leagues made for Peace or Commerce, admit of a 1 + 
. favourable 


— . 
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fyourable conſtruction. Leagues defenſive have more of 

our, offen/ioe of burthen. 

XXVI. Leagues made with Princes, although they Quintus ſaid 
> of afterwards to be driven out of their Kingdoms to Nabis, We 

by their Subjects, yet the League remains firm and good ; _ _ my 

- of Wi for the Right of the Kingdom remains with ſuch an unfor- nor Seis | 
4% unate Prince, notwithſtanding he hath loſt his Kingdom: with thee, but 
in The Preſident, Canon, and Plenipotentiary for the Duke with Pelops 
not of Lorraine at the Treaty of Nimeguen, renewed his in- = ary rr 
che WW ſtances witk the French Ambaſſadors, that he might ob- pens 3 
12- WW tain ſome moderation of the Conditions that had been dzmonians. 
to IM ſtipulated for his Maſter ; the Emperor did the like, but 
his WY without ſucceſs ; however the Duke would not neglect 
any thing that might give the French King freſh Evidences 

of his deſire to merit the Favour of his Majeſty, he got 
Sir Leoline Fenkins, and the reſt of the Mediators, to de- 
care to Monſieur Colbert, that the Emperor had taken 
into his Service all the Lorraine Forces; and in the pub- 
lick Declaration which the Duke made at Nimmeguen, he 
ſaid, That he had delivered all his Forces to a Prince at 

Peace with France, that he might make it appear to the King, 
| that though he was expelled his own Dominion, yet he would 

do nothing that might give his Majeſty ground to deprive 

him of the honour of his favour : And notwithſtanding all 

theſe moſt ſubmiſſive offers, this unfortunate but gallant is 
Prince was ſhut out of that famous Treaty, which put an | il 
end to a War wherein almoſt all the Princes of Europe | 
were engaged. On the other hand, Leagues made with 

the Invader cannot be good; for his cauſe being «juſt, 
is odious : but if * the People will make him King de 11 H. 7. e. i. 
falſo, and inveſt him, the queſtion is then out of all con- 

troverſy; for then he is become a King regnant, and by 

the Laws of England, if Treaſon be committed againſt 

his Perſon, and + after he is beaten out, and the King +4 E. 4. 1: 
de Fure comes to his Crown, the King de Jure may pu- 9 E. 4. 12. 
niſh thoſe Traytors with death. | 3. 2 f 
The Earl of Warwick having raiſed an Army in France 
and Handers, invaded England, and within five or fix EA. 4. in As. 
days after his landing, King Edward's Forces betraying 47. 

him, the Earl became Maſter of the Realm; the King 

flying for protection to his Kinſman the Duke of Burgundy, 
hekindly in his misfortunes entertained him; yet "_ 

914. 5 C . 1 2 6 
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he was in this baniſhed eſtate, the Duke of Burgunch 
renewed the League with the Engliſh, it being agreed, 
that notwithſtanding King Edward's misfortune, the 
= League remained firm and inviolable between the Duke 
Phil. Comines Charles of Burgundy, and the King and Realm of Em- 
. 3. c. 6f land: So that for Edward they ſhould name Henry (who 
a was newly taken out of the Tower by the Earl of J/arwic, 
Reges qui reg- at his chaſing out of King Edward). Now the true re. 
be J ſon that Leagues remain, and are firm, notwithſtandin 
1 * ſuch a change, is, becauſe there goes along with them a 

legandi perdi- tacit condition, viz. of holding their poſſeſſions ; and 
derunt, therefore the World wondred not, that Charles II. having 
ſworn a League with the King of Spain, expreſsly as he 

was King of Portugal, did notwithſtanding receive two 
Ambaſſadors from the then new King of Portugal; and 

that without being judged either in England or Spain to 

have broken his former Oath and League. 

The Duke of Guiſe having formed the League againſt 

Henry the Third, which was, in regard the King was 

ſo cold in the Profeſſion of the Romiſh Faith, that it was 
in danger to be extinguiſhed by the increaſe which he per- 

mitted of the Reformed Religion, eſpecially ſeeing Henry 
the Fourth then King of Navarre was of that Religion, 

and was to ſucceed to the Crown; wherefore by the Me- 

diation of Philip the Second of Spain, the Pope qualified 
the Duke of Guiſe, Head of that Catholick League, and 
(which in point of Government was'to ſet him above the 

King) avowed him Protector of the Catholick Faith in the 

Kingdom of France, When Henry the Fourth ſucceeded 
to the Crown, then this League for ſecurity of Religion 
was moſt violent, and the Spaniard without, hoped, by 
nouriſhing thus the diviſion within, to carry all for himſelf 
at laſt, To avoid which gin, and to anſwer all, the King 
changed his Religion, and negotiated by 4d*Oſſat, to be 
received by the Pope as a dutiful Son of the Church ef 
Rome, demanding abſolution for what was paſt, and mak- 
ing large promiſes of due obedience for the time to come. 
The King of Spain's intereſt was, that he ſhould not be 
received, and thereupon he, endeavoured to perſuade the 
Pope, that King Henry did but diſſemble with him, and 
that under this Diſguiſe he would eaſilieſt ruin the Romi 
Religion : Notwithſtanding this the Cardinal obtained his 
| R | Reception, 


Peter Mat- 
thew's Hiſtory 
of France in 
2 Life of 
Henry III. 


sos gr FFS 
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Reception, Abſolution, and Benediction, through the 


many Promiſes and Preſents which he made to His Holi- 


ws 3 whereupon the Spaniard's Deſigns were in a Moment 
al blown over from France, but fell heavily upon the 
United Provinces, which were ſorely oppreſſed, for that 
they apprehended the Loſs and Ruin of their Country; 
and thereupon they implored Aſſiſtance from King Henry, 
who received their Ambaſſadors very 5 and 
gave them Aſſurance of Relief. The King of Spain, who 
wanted no good Intelligence in the Court of France, 
immediately remonſtrated to the Pope, That his former 


Intimations. concerning Henry's Diſſimulations, did now 


appear in the Face of all the World; and that ſeeing His 
Holineſs had been ſo credulous, he knew not now whether 
they ſhould be able to fave the .Catholick Faith from being 
ſubjected to the Reformed Religion or no: for whereas the 
Hollanders had revolted from him, only becauſe he re- 


ſolred to uſe the true Means for the Eſtabliſhment of the 


Romiſh Faith among them ; and that now he was in a 
fair way of reducing them (which conduced ſo much (by 
His Holineſs his Opinion) to the Eftabliſhment of the 
Romiſh Faith) Henry had taken their Party againſt him in 
that Work; and that at Paris he had received their Am- 
baſſadors to that Purpoſe, although he knew they were his 
lauful Subjects, c. | 
This ſtartled the Pope not a little, who charged Oſſat 
for having betrayed him, and put the Church in Danger. 
This Argument was as ſubtile on the Spariard's ſide, as 
changing Religion was on King Henry's; and therefore 
the Cardinal was not a little perplexed how to anſwer it 
to the Advantage of his Maſter ; as alſo coherently to the 
Conſiderations of his former Reception into the Church : 
But at laſt he replied, That His Holineſs needed not won- 
der how in reaſon of State, thoſe different Religions might 
join together for political Ends, without Hazard of alter- 
ing Religion. Thus David ſought Protection of the Phi- 
Mines, and Abraham redeemed the ſinful Sodomites. That 
he took it to be upon the ſame Ground, that His Holineſs 
himſelf, not long before, received a Per/ian Ambaſſador, 
who was ſo far from being a Heretick, that he never 

retended/ to the Name of Chriſtian: That it was a plau- 
lible Argument which the King of Spain uſed, in com- 
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plaining of Henry's receiving and avowing their Ambaſg. 
dor, eſpecially knowing at the ſame time that they wer 
Rebels, and could pretend no Right or Title ſeparate fron 
his Crown: „For Princes (quoth he) when Ambaſlidgr 
are addreſſed to them, never inform themſelves of the 
* Rights and Title of thoſe Princes from whom they are 
« ſent; but whether they have Poſſeſſion of the Force and 
Power of thoſe Places from whence the Ambaſſador 
are employed; for it would be an endleſs Taſk, and 
s require an infallible true Hiſtory of the World (which ig 
e not to be made by Man) if all the Ambaſſadors, he. 
* fore their Reception, ſhould be obliged, firſt to pro 
&« clearly to the World, the juſt Right by which their 
« Maſters derive thoſe Titles and Juriſdictions which 
they aſſume to themſelves.” | 

XXVII. And as Leagues are Covenants or Agreements 
made by command of the higheſt Powers, wherein the 
Parties are bound over to the Divine Wrath, in caſe they 
break their Faith ; it hath been a famous queſtion, Whe- 
ther they may be entred into which thoſe that are Aliens 
from the true Religion, whereof by the Law of Nature 
there is no doubt nor difficulty; for that Law is ſo com- 
mon to all Men, that it admits not any difference of Reli- 
gion; but the queſtion is about the Law Divine, out of 
which it hath been diſcuſſed, not only by Divines, but 
famous Lawyers, as Oldradus, Decianus, Grotius ; upon 
the whole they have agreed, that they may be entred into 
as well with Princes Infidels as Chriſtians : and that 1s 
evidently proved ; for that before the Law of Moſes it was 
lawful to contract Leagues with Aliens from Religion for 
an inoffenſive and harmleſs behaviour, as that of Jac 
with Laban : ror did the Law of Moſes make any change, 


the example of the Egyptians being expreſs in the point, 


*T 1s true thoſe ſeven Nations and other Kingdoms, as the 
Amalekites, that were deſtinated by Divine Sentence to be 
extirpated, were excepted ; but Leagues of Commerce, 


and ſuch as pertain to the utility of both Nations, or of 


either Party, are by the Law permitted with the profane: 
So David and Solomon made League with Hiram King ot 
the Tyrians ; and that which is very obſervable in the Sa- 
cred Hiſtory, of that Action it is ſaid, That the Alliance 
was made by Solomon according to the Wiſdom which rar 
8 a 
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jad given him. Tis very true, the Jeu 

yery cautious” of a with 3 

the Reaſon was, for that they had expreſs Promif 5 f 

Victory, but that was conditionally, 2. e. if they — 1 

Laws which if performed, they had the leſs — f 

human Aid. But now under the Goſpel ſuch Foes. 

hate a more favourable Admittance, according to that f 

7 ertullian : So long as Iſrael only was his people, God ig Lib ; 

juſtly command mercy towards their Brethren alone ; a but afte Hor 2 5 

that he gave unto Chriſt the Nations for his Inberitance 7 2 

the Ends of the Earth for his Poſſeſſion 1 „ nd peratores & 

paid which was promiſed in Hoſea, T Bey eee a 2 1 N 

N Fe 

people or my people, and the Nations that had not abtain's aut cum nar 

mercy ſhall obtain mercy ; from that time Chriſt hath extended COP 

=—e 3 of Fraternal Benignity, excluding none from - pou ry 
Y a iſtian 

r 

unlawful to implore thei Nong; ſo neither is it {42745 cum 

of Ceſe 18 ore their help, as Paul invoked the Aid e ee 

110 1 Chief Captain; ſo that at this day there 9 — 

8 ——— 

; DO We ne S Or ules 0 _ cum aracenis 
2 i © Join ger them but in extreme _— Theodofius, Has 
1 —— 1 a at of * Thucydides ; They that are treache- = Pons 
10 ef . 4 , as we are by the Athenians, are not to be Hiſpaniæ — 

, of they ſeck for ſafety, and ſecure themſelves by the aid Carats: As 
* Ui Greeks only, . but Barbarians. l dolphus Hab- 
Carth, ena, l. 3. de Fure Belli 3 Pontiſicis c ; Heer 25 
e . laren Cale, me Onte of dani Palla, 
eee or to the States of Holland to treat with them from — 
Famous was the Pi 8 58 
Gprus by the aid of the =—_ — aefaſed nn able to take 
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Andronicus 
Rhodius poft 
Ariftotelem, 


amicitiæ inter 


partes hoc ait 


proprium, ut 
Potentiori plus 
honoris, infir- 


* 


* miori plus 


auxilii defe- 
ratur. Grot. 


21.2.2. It is 


the property 
of F riendſhip 
*twixt une- 


[134] 


CHAP. VIII 
Of Alltances unequal, and of Pꝛotection. 


J. Of Alliances unequal, in reference 
ta the acknowledging a Superiority 
or Hretecſ ion in another. vy 
II. Of Protetions by a Prince or 
State voluntary or mercenary. 
III. Of the Conweniences of fuch 
 . Alliances, bow conſidered. 
IV. Of the Duty incumbent on the 


| 


| 


protected, and the obligation in Ho- 


nour and Fuſtice on the Protector. 


V. Of Alliances unequal, and the 


ordinary Cauſes that may tend to 


a Rupture of the ſame. 


VI. Of the Cauſes extraordinary 


that may occaſion the Breach ef 


ſuch Alliances. | 
VII. Of Faith and Aſſurance im- 


plicitly diſcharged by the deliwer- | 


ing of Hoſtages. 

VIII. Of the Differences of Leagues 
contracted by Princes, through 
Force or fear, differing from Con- 

tradts priwate. 


IX. Of Ambiguity in æuor ds, how it 
hath given occaſion to Princes t 
depart from the League, and if ty 
Reputation of Princes on ſuch oc. 
caſion preſerving the Alliance, 

X. Of the Firmneſi and Aſſurance if 
Alliances, whether to be fraud 
more in Princes, or in Repub. 
licks. | 

XI. If one Party hath violated th 
League, whether it be lawful for 
the other to depart from tht 
Same. 

XII. In the Conſtruction of Leogues, 
the Thoughts not the Word: of 
Princes to be conſidered. 

XIII. Of 4hings tacitly excepted in 
all Leagues and Treaties, in nfe- 
rence to their nullity. 


| XIV. Of things favourable, thin: 


odious, and others of a mixt na- 
ture to be uſed in the interpreting 
of beagues. 


; Nequal Alliance is that which is contracted be. 

twixt Princes or States unequal in Honour, or in 
Power, with unequal Conditions, the acknowledging the 
other, not for Maſter or Lord, but by Honour as the more 
powerful, and the better qualified, and ſome for Pro- 
rector; and theſe Treaties are made with thoſe States, 
which take or give Penſion, or which put themſelves in- 
to Protection. And ſuch was the League of * Protection 
propounded to Queen Elizabeth by the States-General of 
lib. 1. c. 2.4. the United Provinces, who by Joos Van Menin moſt hum- 


bly beſought Her to accept of the Sovereignty and Su- 


preme Dominion over the ſaid United Provinces upon cer- 


tain and reaſonable Conditions and Articles, &c, 
quals, that che 1 1 


Tyibule 


— eg 2. 


— 
— 
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ſronger have more Honour, and the weaker have more Help: Proculus adds that 
ach a Clauſe is inſerted in the League, to ſignify the one is ſuperior in Authority 
117 Dignity, for both are free, but are ſab patricinio, non ſub dictione. Liv. lib. 37. 
— Cicero Offic. 2. : | | 

* Non fine metu in poſterum, quem tunc præſens neceſſitas averterat. Grotius Annal, 


lb, 5. 4 E. Mitoran. lib. 13. ad An. 1585. Grimſton, lib. 12. ad An. 1585. 


rr i 


1 
| 
7 

U 


Tribute is paid by the Subject, or by him, who, to en- 
p bis liberty, pays that which 1s agreed upon to him 
that hath forced him to do it. But a Per/ion is held volun- 
+ WW tary from him that is in Protection, or from him that is 
„in all other things equal to the Treaty of Alliance to hinder 
1. Pinfenicrs that he join not with the Enemy, as the 
Swiſs.ro the French, or to have Aid and Succours from 
him. 
II. But that Protection is moſt true and honourable, Leg. aon dubis. 
when a Prince or Republic takes upon him the defence of P. de Cap. ' 
another, freely without Reward; though ſome, if not all, | 
find: it moſt neceſſary to balance Honour with Profit, 
from this Maxim, that A pecuniary intereſt obliges more to 
ſuccour, than when barely obliged by Oath. 
III. Again there ſeems to be a kind of Protection or 
an Alliance, which indeed is no more than a bare pe- 
cuniary retaining. Politicians have conſidered the Sub- 
ject diverſly, either Abſolute or Conditional; Abſolute 
is that which is meaſured by the concurrence of the great- 
neſs of Forces, Treaſure, Munitions, and other Military 
Preparations : Conditional 1s that, the which although 
it be leſs than an abſolute, yet is more fit to ſuccour us 
or do us Harm : In this the Neighbourhood is of very 
great conſideration 3 for that a Neighbour Prince of mean 
Forces may more eaſily hurt or ſuccour us, than a great 
Prince that lies far off; near Succours are always ſooner 
ready and with leſs Charge. And this makes the Biſhop 
of Munſter to be in that eſteem with the States of Holland 
and the other Sovereign Princes bordering on his Terri- 
tory ; and the Reaſon why he is ſo much the more courted 
into Aſſiſtance. and Friendſhip is, for that his Forces be- 
ing at hand, if Peace be concluded, he is the more eaſily 
| diſpatched, whereas remote and abſolute Princes their 
- W fuccours come often too late after the Occaſions to defend 
us, and too ſoon to oppreſs us. 2 


; 14 IV. By 


themfalves in all Reſpef? and Honour to his Protector, againſt whom if 
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Ne IV. By the Law of Protection, he that is protected owe 
the protection he conſpire or attempt, or ſtrays from his duty, it is lay. 
of the French ful for the Protector to make better aſſurance ;, nay, if 


Hog, reve} he pleaſes, to make himſelf Mafter : But then on the 
— 4 a other ſide, the Protector ought to defend and ſuccou 
their Conditi- the protected, and uſe him well; for otherwiſe he ma 


ons into Privi- withdraw himſelf from the Protection, and ſeek another, 
leges, to the 


end it might be his Will to deprive them when he ſhould think fit. Vide Cardin! 
Thuſe. P. P. Goncl. 935. | 


V. In Alliances that are unequal, there are four kinds 
of Controverſies may happen. 


This holds as Firſt, If the Subjects of a Prince or Republick, that 
Ts (rs is under the Protection of another have committed any 
as unequal. thing againſt the League, 

Grotius de Ju- Secondly, If the Prince or Republick be accuſed. 

re _ ac Pa» Thirdly, If the Fellows, which are under the protec- 
1 73: tion of the ſame Prince or Republict, contend with one 
This hath the another, 

ſame Right in Four/bly, If the Subjects complain of their own 


Leagues that Ruler. 

. To the fr/t, if a Fault appears, the Prince or Re- 
wlionem ſumat Publick is bound either to puniſh the Offender, or to ren- 
rig wits 2 oo unto the Ong _— and ſee or endeavour 
wit, Ha, , that Damages may be recovered. 

— i, . But one of the Aſociates in the League hath no Right to 
tus non fit. apprehend or puniſh the Subjects of his Confederate. 
Grot. de Jure To the ſecond, the Confederate hath a Right to com- 


5%, 4.1. c. 3. pel his Confederate to ſtand to the League, and if he 
. will not, to puniſhhim, for that one may take fatis- 


proves not a- faction or revenge of him that hath offended ; and this 


ny power of happens as well amongſt thoſe that have no Confeders- 


commanding, +; | 
nennt all. 


To the Third, as in Confederacies equal, the Contro- 
uſually try 
their cauſes verſies are wont generally to be brought before an Aſem- 
before Judges þ{y of the Confederates, that is to ſay, ſuch as are 0! 
_ 7, concerned in the Queſtion, or elſe before Arbitrators, ot 
+ 5 5. elſe before the Prince of the Aſſociation, as a Common Ar- 
21. 1. 6, Decet bitr ator, "ng 5 ö IS 


& 


n bo 
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go on the other hand in a League unequal, it is agreed et gui Fede-. 
far the moſt part, that the Controverſies be debated before 45 ee 
him who is Superior in the League. Jon,  civea 


: ſuas quidem 
To the laſt, the Confederates have no Cognizance, In — nibil 


common Affairs out of time of Aſſembly, even where precipuum ſu- 


the League is equal, the Cuſtom is for him who is choſe , 
Chief of the League, to have Command over the Confe- pee es 
derates, according to the Speech of the Corinthians in eminere ſupra 


Thucydides, It becomes them that are Princes of the League, cæteros. In 


| yot to ſeek their own particular advantage, but to content 3 
| themſelves with an Eminency above the reſt, in taking care N 
of the common 1ntereſt. 


VI. Though that the Breach of Faith be much prac- 


tiſed in ſuch Affairs, yet there are few Princes found which 


| have not found a pretext; ſome have pretended to be cir- 


cumvented by error; others by Change of Affairs have 
have pleaded an excuſe, as great Wrongs or inevitable 
Loſs, and apparent danger of the ruin of their States, 
which are the Cauſes, wherein ſome ſay, that an Oath is 
not obligatory ; the Condition, by reaſon of the Oath, be- 
ing impoſſible or unjuſt ; to theſe Limitations, ſome hold 
they muſt not keep faith with an Enemy of the Faith, nor 
with him that hath broken his, nor with a Subject, nor 
with a Thief or Pirate; certainly if it be not lawful for 


k 
Oldrad . Conf. Is 


| a Man in theſe caſes to keep Faith, it is not lawful to 


give it: If it be lawful to capitulate with ſuch Men, it is Gregorius, 
neceſſary to hold what we promiſe, that is, (we preſume) Perjurium Des 
when the word is given by him that may give it, and that c impin- 
they rel y upon i” | git negligentiæ. 
VII. If Heſtages are taken, he that gives them is freed 
from bis Faith; for that in receiving Hoſtages, he that re- 
ceives them hath relinquiſhed the aſſurance which he hath 
in the Faith of him that gave them; ſo where a Captain 
for his Prince gives his Word without Commiſſion it binds 
not the Prince. 
VIII. Some Lawyers would judge of Treaties as par- 
ticular Contrafs, by which means they would ſtretch the 
Conſciences of Princes; for, ſay they, that as a private 
Man is not bound by that which he hath promiſed by 
Jorce or fear, ſo it ought to take place amongſt Princes and 
in Treaties which are made betwixt Sovereigns; but that is 1 
ridiculous, for that were in effect to baniſh Faith from all F 
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publick Negotiations; for there is no Treaty but what 

is uſually made in Arms by force, or through fear to lo 

either Life or Goods, or Liberty, or the Sate; which 

are cauſes of juſt fear, and may ſhake the moſt conſtant 

IX. Some Princes deſirous to ſhew themſelves more jr. 

religious in theſe Ruptures, have taken ſubject and occy. 

ſion upon the Ambiguity of fome Clauſes in the Treaty, ot 

Upon the upon Equivecation, as Charles the Fifth did; or elſe they 

words Ewuizg ſeek other Occaſions, as attempting againſt thoſe whom 

an For. ke their Ally is bound to defend, to'the end that drawing 

Landerave of him into the field, he may lay the cauſe of the Rupture on 
Heſſe. him. 8 

But Princes, who reſpect ſuch Treaties with a pious In. 
tention of preſerving them, always remain conſtant and 
firm; and though occaſion may offer itſelf, by which they 
might get advantage by the Breach; yet when they re. 
main durable, ſuch reſpect is afterwards had to their Word 
and Honour, that fewer and leſſer ſecurities will be demand. 
ed of them, than one whoſe Faith is doubted. 

X. But Aſſurances in caſes of this Nature have been 
found more in Republicks than in Princes; for though Re- 
publicks have the ſame Mind, and the ſame intentions as 
Princes, yet for that they move but ſlowly, it will cauſe 
. them to ſtay longer in reſolving. Famous 1s that of the 
the Cartbeli- Athenians, when Themiſtocles in his Oration told them, 
nian Senate That he could diſcover a Matter in which the Athenians 
to the Romans would reap great Advantages, but he could not tell it, 
Kult , 75 for fear the Diſcovery would take away the Opportunity 
| — > Whe. Of atchieving it: whereupon the Athenians deputed 4ri. 
ther Sagun- tides, to whom he ſhould communicate the Secret, and 
zum was aſ- with him ſhould conſult about the obtaining it: They 
_—_ Pp, meeting, Themiftocles demonſtrated that it was in the Pow. 
Jick Council, er of the Athenians to make themſelves Maſters of all 
we conceiveit Greece, for the Grecian Naval Army wmas then in their 
not tobe made Ports and Protection; whereupon Ariſtides replied, Thy 
bat ths = ſame was @ Breach of Faith ; But it was anſwered, II being 
cher it was af. For the publick, all conſiderations of that kind ought to bi 
faulted juſtly laid afide ; whereupon Ariſtides being called by the People 
pr unjuſtly ; to give Report, told them, Themiſtecless advice was er- 
for to our. cęeding erent » but diſhoneſt, for which cauſe the People 


Famous was 


ſelves an Ac- 


count is to be Wholly refuſed it. 
| XI. If 


[5 


2 


3 
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given by our Citizens, whether it did it of itſelf, or by Commiſſion ; with you 
3: alone is diſputable, whether it were a violation of the League, or no. Li- 
wy B. 31. 


XI. If one party has violated the League, the other 
may moſt certainly depart from it; for the Tranſgreſſion 
of the Articles, be it never ſo little, makes a Breach of 
the Agreement, unleſs it be otherwiſe prevented by Con- 
dition, which may be, by inſerting into the ſame, * that Grot. I. 2. 


| for ever) Offence it may not be lawful 40 depart from the c. 15. F. 15 


League. 
XII. In all Leagues, the Thoughts of Princes and States are I fidequid ſen- 
to be conſidered, not what they ſaid; yet becauſe internal 7, en guid 


dixeris cogitan- 


acts are not viſible by themſelves, it is neceſſary that ſome- . Cic. de 


what certain ſhould be determined, 72. e. reduc'd to Heads Offic. 1. 


or Writings, otherwiſe there would be no Obligation at 

all, for then every one might free himſelf by affixing on 

his own Words -what Senſe he pleaſes. Hence it 1s, that 

by the Dictates of Natural Reaſon, he to whom any thing 

is promiſed, hath a Right to compel the Promiſer to that 

which right Juterpretation ſuggeſteth, for otherwiſe the 

matter would have no End. And as the reducing of 

the: Treaties into Writing makes the Agreements plain 

and obvious, fo the mutual Advance of the Minifters pro- 

portionably haſtens the Accompliſhment. The Counts 

Avaux and Servient, being appointed for the Treaty at 

Munfter, as they paſſed through Holland, they enter- 

ed into a Confederacy with thoſe States, wherein 

each Party reciprocally did bind themſelves by Articles, 

got only not to treat of any thing without the Aſſent 

and Participation of the other Collegue, but that the Manmautb's 

Treaty ſhould be carried on ſo equally, as if one of the 5 

Parties ſhould ſee the other's Buſineſs advance further 9 9 

than his, it ſhould be lawful for the one to deſire the other 

to proceed no further, till his Affairs were equally ad- 

yranced : which Articles bounding the Approaches of 

— other, ſoon haſtened the End of that tedious 

LTeaty, | 

XIII. Again, in all Leagues and Treaties for Peace, Qui promiztit 

chere is this Exception to be ſyppoſed in the Contractors, 575 fendere, is 

inleßs ſome new Cauſe intervene, or unleſs it be by the Lapis 
i default Niſi cauſa fu- 
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perveniat, niſ default of him with whom the League and Compact i; 
culpa __ made, or Affairs continuing in the ſame poſture and ſtate 
Fo ifta „in which they were at the Time of the Contract: and that 
pactio farderis, Saying of Ulpianus and Pomponius concernin g private Com. 


rebus fic ftanti- pacts, viz. That an Agreement is not violated from «hich 

_ fl. dec 4 Man recedes upon a juſt reaſon and motive; is by Inter. 

Belli, J 3. c. 24. _ extended to National Leagues betwixt Princes ang 
es 

XIV. In the Interpretation of Leagues and Truces, there 

ought to be a very great Care had, in regard of the $4. 

credneſs of them; therefore in things promiſed or ſecured 

by ſuch Leagues, ſome are favourable, ſome odious, ſome 

mixt, or of a middle Nature. 'Thoſe that are moſt favour. 

able, are thoſe whoſe Words tend to Peace, not to War, 

whoſe Footſteps leave ever behind the deep Impreſſions 

of Miſery, Devaſtation, and Poverty, but more eſpeci- 

ally when ſuch Leagues are made for War Defenſive than 

otherwiſe ; but thoſe are called odzous, which burden or 

oppreſs one part only, or one more than the other, and like. 

wiſe ſuch as tend to matter of Revenge or Puniſhment, 

or to violate ſome former acts or obligations, or the bring- 

ing in a change or innovation of what hath been conſtantly 

In L. non poſ- ſettled, and uſed before. Mixt, as where a Change is pro- 

fant. D. de Le. pounded ; but that is with the Siſters of Moderation and 

gibus. eare, which are proportionably good, according as the 

Change may be eſteemed. Therefore the Standard 

Rule is, That in Leagues and Treaties not odious, tht 

Words are to be taken according to the full extent and pri- 

priety of popular uſe ; and if there be more Significations, 

the largeſt is beſt + On the other hand we are not to re- 

cur to Significations plainly improper, unleſs otherwiſe 

ſome abſurdity or inutility of the Agreement would fol- 

Vide exemplum low. Again, Words are to be taken ever more ſtrictly 

in L. cum vi, than propriety ſuffers, if it be neceſſary for the avoid- 

rum C. de fi ing of ineguity or abſurdity. But if there be not ſuch ne- 


commiſ/is. 


nh 


to ſtay them within the narroweſt Bounds of Propriety, 
unleſs the Circumſtances diſſuade, On the other Hand 
in Leagues or Promiſes odious, even a figurative Speech is 
admitted to avoid the Odium, or burden; therefore in Do- 
nation, Remiſſion of one's Right, Dominion, or 119 

| | they 


- ceſſity, manifeſt equity or utility in the Reſtriction, we are 


— 


„ ere 
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they are always to be conſtrued to thoſe things which 
were probably thought on, and really intended. So Aids Grotius 475. 1. 


and Succours promiſed from one part only, is to be un- . 16. 5. 12. 
derſtood to be due at the Charges of him who ſhall ac- 


quire them. 
STC 3 4 


13 b 
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CHAP.T1x 


of Treaties of Truce, Neutrality, and 
50 Peace. 


I. Of Treaties, the various ſorts. | VII. How preſerved and puniſhed 
II. / Rules in Caſes doubtful. by the Laws of England. 

III. "Of Truces amounting to à Peace. | VIII. Of Treaties of Neutrality, 
IV. / the Advantages between the various Sorts. 


Treaties of Truce and Peace. IX. Of the Advantages of the 
V. When promoted. \ e 


ane. 
VI. Whether it can prejudice the 2 Caſes of Neceffity where he 
" Pretenfions of the Principal. f ought to declare, and for whom. 
nne 5 
FI\Reatics are either with Enemies or Friends, or 
with Perſons which deſire to continue Neuter 
with us, or ,e with them. To 
The Ties which are made with our Enemies are ei- 
ther for a lime, or perpetual. 
Perpetual, as the Peace that is made to compoſe all 
differences, and the War that is undertaken for Conqueſt, 
or for Reparation of Injuries, or to reſtore the Commerce. 
Treaties, which are made for a time with our Enemies, 
are called Truces; the which are either general, for all the 
States of the one or the other Prince, for all Perſons, and 
for all ſorts of Commerce: Or elſe they are particular, for 
certain Places, for certain Perſons, and for the Commerce, 
and ſometimes no further than a bare ſuſpenſion of Arms. 
A Truce is an Agreement, whereby though the War Truce, what 
continue, yet all Acts of Hoſtility do for a while ceaſe z it is. 
between War and Peace there is no Medium, it is, 
and may be called a War, tho? at preſent its Operations 
are intermitted. An Habit may be, tho? at preſent 
it doth not operate. A Man may be ſaid to be viſe 
| or 


— 
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or prudent, tho* he be aſleep, and virtuous, tho fh 
| a while he be void of Action. So that a Truce cannot 
Trot. dt Fave be called a Peace, for tho? the Fight ceaſe, the Wy 
Belli & pacis, continues, tis but a bare Suſpenſion of the Acts 9 
lib. 3. c. 21. War. f 
5. 1. II. When any one is bound by Alliance not to make 
Peace or Truce, ene the l of his Ally, and 
whoſe Agreement ſeems doubtful, they add in th 
— ads Treaty, Got it ſhall take place for all thoſe the Con. 
between Ede. tracters ſhall Name, and they ſet down no prefixed time, 
e Fourth de but that it ſhall continue till he refuſe, and ſome reaſmab} 
-— wry © time aſcertained after; as that which was made betwin 
there was like Charles the Eighth and the King of Spain. 
proviſion 


made for Charles Duke of Burgundy, but he refuſed, and concluded a Peace for himſef 
apart, being angry with Edward the Fourth for making the fame. Phil. Comin. lib 


cap. 40. So Lewis the Eleventh concluded a Truce for nine Years with Ew! 
the Fourth when he had invaded France. Phil. Comin. lib. 4. cap. 8. 


III. Sometimes a general Truce holds the place of Pad, 
as that of a hundred years. Such Truces are commonly 
made betwixt Princes that are equal in Power, as that be- 
twixt Spain and Portugal, and will not quit any thing of 

their Rigbis by Peace; and yet deſire to live quietly in 
the State wherein they are, ſatisfying by this Medium the 
point of Honour, 45 , 

IV. Treaties of Truce are many times WS ſubje& to ber 
Rupture than a Peace, which is made perpetual ;: for Princes WM any 
or States that find themſelves aggrieved with a Treaty WM lan; 
that is perpetual, ſeek out plauſible Reaſons to forſake it, Wl jud, 
ſeeing the Grievances cannot be otherwiſe repaired ; but bra 
if the time be limited and expired, they may purſue that I of 
which they think ought to be granted, and the other may by 
Oppoſe ; and if they have a defire to continue the True, I Tr 
there is nothing ſo eaſy as to renew it. Hence it is become wy 
a Maxim in State, That ſeeing Treaties are grounded Po 
on the Intereſts of Princes which change with the time, iti qui 
neceſſary to change and ſettle them at the end of the time, o Sal 
to break them off for it is in vain to truſt to a bare ane 

Friendſhip. „ . 
"Tis true, the V. ATruce is likewiſe made to advance a Peace, and to to 


_ and treat of it; and ſuch was the Truce of the Hollanders pro- ini 
e Other 


| Confederates Pounded at the Treaty of Munſter, who refuſed abſolutely co 
| MORE? F a 333 


cxap1K, Of Treaties ot᷑ Trute and Peutratity. 143 
„so liſten to any more than a Truce; and the Reaſon that with France 
they then gave was, that their Commonwealth was to be _— 5 
maintained by Arms, and that by admitting a Peace, the the Marquis 
Game might be a means to reduce it to weakneſs, which Cafe! Rodrigo 
would in the end tend to the deſtruction of that State; then offered a 


e may, they offered the Truce on Terms, that if“ France 3 
d ſhould enter thereinto, ſhe ſhould oblige herſelf upon ich they 


any-Breach to reaſſume War, and that Treaty of Truce might treat of 


was continued, which not long after was converted into a at home, „ 
detual Peace | * Monmouth's 

bern 5 3 | | Hiſtory of 

Again, Truces are ſometimes promoted for the more France, fal. 28. 

honeſt;diſcharge of a League, which is made with ſome 

other Prince, whom they have accuſtomed to compre- 

hend therein: ſo as a Peace following it, or a Truce not 

being accepted by him, they take occaſion to leave the 

League, if being not his fault that leaves it, that the War 

was not ended. R 

VI. And although it ſcems that a Trucè cannot by its 


condition prejudice the prelenſion in the Principal; yet it 


ss moſt certain that if he which is chaſed out of a conten- 
e- WF tious State, conſents that during the Truce the Commerce 
of al be forbidden to his Subjects, be doth wholly flop the gate, 
in s“ Lewis the Twelfth did in the Tyuce which he made * For the 


with Gonſalve after the Conqueſt of the Realm of Naples. — 
VII. In England by the Stalule of 2 H. 3g. cap. 6. Rob- however he 
bery, Spoiling, breaking of Truces and Safe-Conducts by hath loſt the 
any'of the King's Liege People and Subjects within Eng- poſſeſſon. 
land, Ireland, and Wales, or upon the main Sea, was ad- _— 19 
judged and determined to be High-Treaſon, but this 
branch concerning High- Treaſon is repeal'd by the Statue 
of 20 H. 6. cap. 11. 1 E. 6. c. 12. 1 M. Sefſ. 1. c. 1. But 11 H. 4. 
by the ſaid 4# of 2 H. 5. for the better obſervation of 
Truces and Safe-Conducts, Conſervator Induciarum & ſal- 
wyum Regis conductuum, was raiſed and appointed in every 
Port of the Sea by Letters Patents: His Office was to in- 
quire of all Offences done againſt the King's Truces and 
dafe⸗Conducts upon the main Sea (out of the Counties 
e and out of the Leagues of Cinque Ports) as Admirals of 
Cuſtom were uſed to do. Sir John Trebiel was committed 
to I to the Toer for taking a French Ship, and being brought 
into Parliament, did there juſtify the ſame; but at laſt 
y confeſs' d his fault, and begged the King's Pardon, And 
bi. | at 


U 
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+ 4dParliam. at the requeſt of the Lords and*Commons was pardoned, 
r he making ſatisfaction for the loſs T. Generally al 
Cotton Leagues and Safe-Condudts are, or ought to be of Rear 
Abridgment. that is, they ought to be Inrolled in the Chancery, to the 
19 E. 4. 6. B. end the Subject may know who are in Amity with the 
5 — 2 48. King, and who not; who be Enemies and can have ng 
20 H. 6. . 1. Action here, and who in League, and may have Actions 
4 F. 4. +. 4. Perſonal heradGG. a u be 
19 E. 4. 6. B. Sometimes they have been inrolled in the Varadr obe, as 
being matters of State. rh 
Maxim. Note, In all. Treaties, ibe power of the one party, aud 
the other, ought to be equal; nor are they to be beld firm til 
ratified. | | £43. 4 s oof | | 
Rott. Scotiæ de Before the Statute, when any breach of Truces 0 
Am. 10E-3- Leagues happened, or was occaſioned by the miſdemer. 
wk rl, nors of any of the King of England's Subjects, there di 
gui contra for- uſually iſſue forth Commiſſions under the Great Seal of 
mam Trewe England, to inquire of the Infringers of the ſame, and to 
foninibus 47. puniſh and award Satisfaction to the injured. 
| 1 VIII. Princes who neither love nor hate any thing ab- 
ſolutely, ſeem generally inclined to Neutrality, and in that 
2 themſelves in their Friendſhips according to their 
ntereſts; and Reaſon of State, in effect, is no other bit 
Reaſon of Intereſt, Ee WES 0-4 
Neutrality may be of two ſorts ; the one with Alliant 
with either part, the other without Alliance, or ſo much as 
the leaſt Tye to the one or other, which is that which 
properly may be called Neutral:ty. | 
The firſt is governed by the Treaty of Neutrality, the 
latter by the Diſcretion of the Neuter Prince, whole Car- 
riage ought. always to be ſuch, as that he may not give 
= leaſt glimpſe of inclining more to one than to ano- 
ther. 
IX. The Advantages of Neutrality are, that the Neu- 
ter Prince or Republick is honoured and reſpected: of 
both Parties, and by the fear of his declaring againſt one 
of them, he remains Arbitrator of others, and Maſter ol 
himſelf. | | 
And as a Neuter neither purchaſes Friends, nor fre 
himſelf from Enemies; ſo commonly he proves a Prey to 
the Victor; hence it is held more advantage 10 hazard it 
4 Conqueſt with a Companion, than to remain in fs - 
where! 


” 
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l 
d, abertin be is in all probability of being ruined by the one or 
ll WW tbe ber. 
4, gut Princes that are powerful, have uſed generally to 
he e a Neutrality ;, for whilſt Petty Princes and States 
be din themſelves by War, he fortifies himſelf with means, 
no and, in the end, may make himſelf Judge of their Dif- 
Ny ferences. | | | ; 
On the other hand it hath been conceived that Repub- 

as WF licks that are weak, what part ſoever they take, it will be 

dangerous to them, eſpecially if they are in the midſt of 
10 two more powerful States than themſelves; but experi- 
dae hath made it appear to the contrary, that Neutrality 

is more beneficial to a weak Prince or Republick, ſo that Much prafti- 
or WF they that are at War be not barbarous or inhuman. For al- ſed by the 
though a Neutrality does not pleaſe either Party, yet in ps = of = 
d WF effeftit wrongs no Man; and as he doth not ſerve, fo he — 
of does not hurt: beſides his Declaration is reſerved till the 


Iſſue of the War, by which means he is not obliged, by 

ſiding with either party, to gain or loſe by the War. 

X. But if the Neuter be preſt by Neceſſity to declare 

himſelf, he muſt do it for the moſt powerful of the two Par- 
ties, following that Roman Maxim, That either they muſt 
make themſelves the ſtrongeſt, or be a Friend to the ftrongeſt : 
So they of Strasbourg declared for the Empire againſt . 4 16, 
the French. On the other hand, if the Neuter ſees, that Conſal 8 
joining to the weaker, will balance the Power of the us ad Aches, 
ſtronger, and by this Counterpoiſe reduce them to Rea- , optimum 
ſon; the ſame hath been generally followed, upon the een. = 
Maxim, That the ſafety of States conſiſts in an equal coun- Billig. imo nibil 
Terpoiſe of the one, and the other ; for as the greatneſs and tam alienum 
je i opulency of a Prince draws after it the Ruin of their Neigh- 7*5us weſtris 


bf EH g . eft : Nuippe 
„bur, it is wiſdom to prevent it. -- he — 3 
8 dignitate præ- 
U- mim vicforis eritis, Lucius lib. 35, Scripta Ammirat. diſc, polit. J. 18. 
19 f | 
Ic 0 
12 


in | „ 


Coke 4. Inſtit. I. | 


fol. 153. 


Agents are only 1n this they differ; an Agent hath charge to repre- 
: c 
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C HA 


Of the Immunities and Pꝛivileges of au, 
baſſadoꝛs, and other publick 


State. 


I. Of the Function of Ambaſſadors ' 
and Agents generally conſidered. 

II. Of the Difference between Or- 
dinary and Extraordinary. 

III. Of the Pualifications and Mat- 
ters requiſite to be in ſuch. 

IV. Whether any but Sovereign 
Princes and States may qualify 
fuch, and who may not. 


V: Of the Right of Ambaſſadors, 


how ſecured by the Laws Divine, 
and of Nations. 


VI. Of Precaution, whether the 


fame may be given to ſuch not to 
come, and attempting againſt ſuch 
interdiction, hot to be dealt with ; 
and of the puniſhment of thoſe that 
ſpall violate them, by the Laws of 
England, | 

VII. How Princes and States may 
govern themſelves in reference 10 
their Reception or Refuſal. 

VIII. Whether Ambaſſadors may be 
fubjefted to Puniſhment when they 
offend againſt the Laws of Na- 
tions. 

IX. Of proceeding againſt them by 
Princes and Republicks at this day, 
according to the Laws of Na- 

tions, 

X. Whether privileged in that State 
or Country thro' which they paſs 
<vithout leave ; and of the various | 


Proceedings againſt them by ſeve- 


| XVI. Whether the Goods of n 


5 
iniſterg of 


ral Princes and States, illuftratig 
in Precedents and Examples. 
XI. Of proceeding againſt them ac. 
cording to the Laws of England. 
XII. Where they forfeit their Pi. 
wilege, according to the Laws of 
England, in things Capital. 
XIII. Where preſerved in Mattrr, 
ordinary not malum in ſe. 
XIV. The Office of a publick Mini. 
Her, what it includes in Matt; 
Civil for the King and Natim 
 ewhom they repreſent. 
XV. Whither. the Houſe of an An- 
baſſador can be a San#uary to 9. 
Fendors, or that he may exereiſ. 
Royal Juriſdiction over his own 
Domeſticks and Vaſſals. 


Ambaſſador are ſubject to ſeixurt 
for Debts contracted by hin/elf. 
XVII. Outrages committed by An- 
baſſadors, where a Forfeiture of 

their privilege. 

XVIII. Of puniſpment on theſe that | 
hall offer Violence to their per. 
ſons. | 

XIX. Obſervations touching the In- 
munities and Governments of tht 
publick Miniſters of Venice. 

XX. How introduced by the Law: 
of Nations, . 

XXI. Wars whether juſt for Vid 


tion done to publick Miniſters. 


N Ambaſſador and Agent is the ſame thing, if 


we conſider only the Function of their Charges: 


* 


ſent 
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ſent the Affairs only; but an Ambaſſedor ought to repre- generally uſed 
ſent the Greatneſs of Bis Maſter, and his Affairs. when there 


is ſome Suſpi- 


cion that the 
Ambaſſador will not be honoured as he ſhould be; therefore the French Kings of late 


Years have no Ambaſſadors in the Emperor's Court, but Agents, becauſe of the Com- 
| petition for Precedence betwixt him and Spain. 


H. Ambaſſadors are in two Capacities, either Ordi- 
tary bt Extraordinary :; The Ordinary or Lieger Ambaſ- 
ſadors, are thoſe who are commanded to reſide in the 
Place whither ſent, unleſs they receive Letters of Revo- 
cation; and as the time of their Return is indefinite, ſo 
their Buſineſs is uncertain, ariſing out of emergent Occa- 
ſons, and commonly the Protection and Affairs of the 
Merchants, is their greateſt Care. The Extraordinary 
or pro lempore are thoſe that are employed upon ſome par- 

| ticular great Affairs, or Condolements, or Congratula- 
tions, or for Overtures of Marriage, &c. Their Equi- 
page is generally very magnificent and illuſtrious, and 
they may return without requeſting of Leave, unleſs there 
be a reſtraining Clauſe in their Commiſſion. 

III. An Ambaſſador or Agent ought to be converſant 
in all forts of Hiſtory, reading with Judgment, and 
weighing all the Circumſtances of Action which are there 
repreſented, by which he will be qualified ro know (but 
Specially of that Country whither he 13 ſent) 


1. The Eſtabliſhment of Eſtates. 
2. The Rights of Limits. 
3. The Genealogies of Princes. 
4. The Pretenſions of Kings upon the Eſtates of 
others. 
5. Their Forces, Means, Alliances, and manner of 
living. Perſonally he muſt be 
1. Reſolute and Couragious in that Which he hath 
| wiſely deliberated. 
2. Secret in Affairs of Importance. 
3. Diſcreet in his Speech. 
4. No Detractor or Evil Speaker of any 8 or 
Ger but more ſpecially of him or them with 
Waden * remains. 


K 2 5. One 


Was, becauſe the whole Nation for Aſſiſtance, the King would not ad. 


one commiſſi- Of State, ſent from the Duke of Alva then Governc 


Lationi bus. 
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5. One that will ſpeak freely of his Maſter's Preteng. 
27 ons, if there be a Queſtion to maintain them. 
The Trum- IV. By the Laws of Nations, none under the Degree 
peter that of a Sovereign Prince can nominate or ſend any in thy 
brought the . | . | 3 

Letters from Quality; nor can any Subject ſend or receive any Ambaf. 
the Maid of ſador, be he never ſo Great; if a Viceroy doth it, it l 
Orleans to the no leſs than High Treaſon; and ſo it was declared when 
Earl ks, ns the Scots, inconſulto Principe, ſent Lowden and others in 
dug the Rea. Quality of private claticular Commiſſioners, to treat with 
ſon of that the French King Lewis the Thirteenth; in the Name of 


* 


be came from mit or hear them. So did Queen Elizabeth when Chriſte. 
no lawful 


Prince, nor Pber Aſſonville came into England in Quality of a Miniſter 


onated, or ca- of Flanders, ſhe refuſed to admit him, he not having 
_ -— my | any Commiſſion or Credentials from the King of Spain, 
oe. Grin. Tis true, the Electors and Princes of Germany have ob- 
feon's Hiſtory tained the Privilege of ſending, and the Reception of 
of France, | Ambaſſadors, but that is limited only to Matters 
fe. 326. touching their own Territories, and not the State of the 
Empire. And fo likewiſe the Hans Towns may do the 
® That the . . 0 22 , 2 f 
German Prin- Tame 3 for they claim the like Privilege, they being ire 
ces may have Imperial Cities, and partake of the ſame Regalia's, either 
ſuch a Prero- by Preſcription or by Grants from former Emperors, 
gative, a rk whoſe Neceſſities enforced them to part with ſuch Royal 
_ % Flowers of the Empire; and generally they + ſend for 
jure. | . 
Et qui jus mit- their Ambaſſadors always two Perſons, one of great 
tendorum Le- Birth, and that hath been a Soldier, to maintain Decency 
gatorum fecw and the other a Doctor or Lawyer, to regulate Aﬀain 
dario tantum Xo; ike the Þ | 
Jure habent, Wl arning, an * E en. 
mittantur Le- | 


gati non de Rebus univerſum concernentibus Imperium, ſed tantum ſui Territorii rationt ; t 


enim ipſis intuitu tantum datum, ultra igitur terminos non eft procedendum, fieret enim alia 
præjudicium Imperatori, Sc. Kirknerus F. 25, Memorable was that of the Savitzers, 


who ſent a Meſlage to the French King, that he ſhould not ſend them an Ambalſladar 
with ſtore of Words, but a Treaſurer with Plenty of Money. 
+ Monmouth's Hiſtory of France, fol. 27, 28. | 


V. The Right of Ambaſſadors is ſecured both by the 

Safeguard of Men, and alſo by the Protection of the Lau 

| Divine; therefore to violate this, is not only «njuft,. but 
Pompon Leg. impious too: And as Protefion is given to the Legates df 
feguis D. de Supreme Rulers by the Laws of Nations; ſo by the Civil 
Law there is a Protection likewiſe for Provincial _ 

. e gates, 


„ EE Doe mr” wr 


1 & Tegaro violare contra jus Gentium oft, 22. Aſſixe fl. 49. Nate, This was three 
Thi BR K 3 
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guter, Heralds,i and Conſuls. This Right of Legation 
was griginally provided, faith Livy, for a Foreigner, Live lib. 16. 
hae yet in Civil Wars, Neceſſity ſometimes 
makes Place for this Right beſides the Rule, as when the 

le are ſo divided into equal Parts, that it is doubt- 


| ful; on which Side the Right of Empire lieth, as that 


unhappy Spot of Handers; or when the Right being 

much controverted, two contend for the Succeſſion « 

to the Throne ; for in this Caſe one Nation is reckoned „. 

2s two; and ſo was the State of England, when the Houſes 8 
of York and Lancaſter contended for the Crown, properly Ch War, 
then called Commiſſioners : Nay, this Right of Legalion and deprived 
bath been ſo preſerved, that the very Meſſengers of Of cheir 
Rebels have been protected, as were thoſe of Holland 3 
by Pbilip of Spain. So great a Reſpect have Nations Royalties, 
had in all times to ſuch Men, that even * Traitors, loſe the 
tay» Pirates and Robbers, who make not a Society, Right of pos 
nor have any Protection by the Law of Nations, and — 1 
with whom neither Faith nor Oath (as ſome conceive) tained the 
may be kept, Faith being given them, obtain the Right Heralds of 


o . Perſeus, whom 
of Legation, as once the Fugitives in the Pyrenean Foreſt ee, 


did. e « $ * C. Poole a 


10 Rene; the Pope ſent him Ambaſſador to the French King, of whom the King of 
Ful demands his Subject, ed non prevaluit. Coke Inflit. 4. fol. 153, 


6 n 5 
"Th Ambaſſadors may by a Precaution be warned not 


to come; if they dare, they ſhall be taken for Enemies; Lacas's Rep. 
but once admitted even with Enemies in Arms, much, 4: 5 

more with Enemies not in actual Hoſtility, have the 
Protection and Safe-guard of the Laws of Nations; and 

therefore their Quality being admitted by Safe- conduct, c 
they are to be preſerved as Princes; and fo it was declared Not. Pat. 3. 
in Parliament, where the killing of Jon Imperial, R. 3. num. 18. 
Ambaſſador from the States of Genoa, was High- Treaſon, 

Crimen læſæ Majeſtatis. 

I So likewiſe of A. de Walton, the King's Ambaſſador, 


" Nuncium Domini Regis miſſum ad mandatum Regis exequen- | Legatus eas 
"tim," who was murdered by one Fobn Hill, which Of. egen 4 


fence” was adjudged High-Treafon, and accordingly he {5 jy/,,andee 


vas drawn, hang d, and beheaded, of fieut ille eu 


jus vicem ge- 


Years 


C 
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Years before the making of the Statute of 2 5. E. 3. guere if ſuch a Prorex is within 
the Statute at this Day. 

o 


Qui violarit And by the Falian Law, he that violates Ambaſſidor, 
Falle . ats is guilty of publick Violence; that is of proſtiturcd Faith 
publica tene- Of publick Authority, and of a Breach of the Laws of 
tur. Nations: And by the Pontifical Law, it is no leſs than 3 
+ Piacle, and to be interdicted from the Benefit of holy 
things. Philomela ſung a fatal Requiem for the bloody En. 
tertainment which ſhe gave the Ambaſſadors of Frederick 
Barbaroſſa, the Emperor having ſent them to treat in or. 
der to Peace; but they inſtead of that avowed the Action 
Fuller's Holy of thoſe that murdered his Ambaſſadors : The olicnded 
War, J 3.c.4. Emperor having taken the City, razed it to the 
Ground, and executed all the People therein as Rebels 

and Traitors againſt the Laws of Nations. 

VII. On the other Hand, Ambaſſadors may not al. 
ways be received, though they ought never to be rejected 
without Cauſe ; for there may be Cauſe from him from 
whom they come, as the Roman Senate would not admit 

| of the Embaſſage of the Carthaginian, whole Army was 
Pane then in Italy; the King of Spain, thoſe of Holland; and 
Daniel's Hi- the then Pope, the Antbaſſador of Henry the Second after 
ſtory of Heng the Murder of Becket Archbiſhop of Canterbury: So like- 
fon wiſe from the very Perſons that are ſent, as Theodorus the 
Callie. ST: Atheiſt, whom Lyfmachus would not give Audience to; 
torum, & Flo. and Mr Oliver, Lewis the Eleventh's Barber, whom they 
rentinorum ad of Gaunt refuſed : Yet Mattheus Palmerius, an Apothe- 
e l iſ cary of Florence, had better Fortune than the French Bar- 
for deduci uf. ber; for he being ſent in Quality of Ambaſſador to A!phor/s 
fit in lum King of Naples, and having acquitted himſelf elegantly, 
gui a comitatu and with much Generoſity at his firſt Audience, the King 
wi — — 4 having Information that he was an Apothecary, ſaid, 8. 
©: Guic 2 tali ſono gli ſpeciali di Fierenze, quali debbono effere gli Medi- 
18. Bellains ci If the Apothecaries of Florence are ſuch, what ſhall ue 
. 3. ipinf of their Phyſicians ? 13 

So likewiſe where the Cauſe of ſending is ſuſpected, in 
reference to diſturb the People, or with Intentions rather 
to ſow Sedition, than to conclude a Peace (if ſuch be their 
Errand) or not honourable, or unſeaſonable. As for thoſe 

-N aſſiduous Legations which are now in uſe, they may with 
very good Right be rejected; for the no Neceſſity of them 
| . N ET apPcars 


ma Oy, 


„ Ae Hon et BY 


far as to preſerve them, though in a Caſe of Haſtiliy. On 
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appears by the antient Cuſtom whereto they are un- Bacon H. 
known, which made Henry the Seventh admit of none. 

Thee Venetian having admitted Henry the Fourth of C , 
France his Ambaſſador, yet thay interdicted him “ to . Oi in 
dome with the other Ambaſſador to the Chapel, till the his 353 Epi- 
Ling was reconciled to the Church of Rome. | | file. Cole 4. 
VIII. By the Laws of Nations, only unjuſt Force is kept 20m fel. 
fom the Bodies of Ambaſſadors ; for if the Laws of Na- 0 


tions be broken by him, he 1s ſubject to Puniſhment : Yet — 


| the Opinions of Nations, and Men eminent for Wiſdom, Inger“ Avaro- 


have been doubtful in this Point, and Precedents on both rum Legares 
vides have been avouched : One which ſeems to refute 970 jus Le. 
that Poſition of puniſhing ſuch Miniſters of State : The ett ——ix" i 
Ambaſſadors of Tarquin, who had committed Treaſon at Frank 7 Cath. 
Nome, and as Livy obſerves, were in the State of Ene- mann. Rep, 


mies; yet the Right of Nations (as he calls it) prevailed ſo 32, „ 29. 

Coke Iuſtit. 4, 
the other Hand, Þ Saluſt obſerves, that Bomilcar, one of —__ 1 25 
the Carthaginian Ambaſſadors, who came to Rome on the S 1. c. 1. 


publick Faith, was adjudged Guilly, rather (faith he) by the * Quanquam 


Vift ſunt com- 


| Rules of Equity, than by the Laws of Nations : Equity, that miſſſe ut Vo- 


is the mere Law of Nature, ſuffers Puniſhment to be exact- ſium loco ef. 
ed where there is found a Delinquent, but the Laws of ſent, jus ramen 
Nations except the Perſons of Ambaſſadors : for certainly Ci wa- 
their Security out-weighs e Profit ariſing from Puniſhment, + Fis FO 
which may be inflicted by him that hath ſent him (if he gi ex equo 
be willing) if unwilling, it may be exacted of him as an bonegue gnam 


Approver of the Crime. ex jure Gent, 


Bomilcar co- 


| - | mes ei qui Ro. 
nam fide pablica wenerat. An Enemy is bound to whom they are ſent ; but their 


Privilege obliges not thoſe through whoſe Bounds they paſs without Leave ; for if 
they go to, or come from their Enemies, or make any hoſtile Attempt, they may 
be ſlain, Liv. lib. 26. 


IX. Again, as Ambaſſadors are not to render a Reaſon 
of their Actions to any other, but to him by whom they are G,,,,.. 
ſent; ſo it is impoſſible, by reaſon of various Intereſts e. 18. z. 
and other Secrets of State, which paſs through their 4, & 5, 
Hands, but ſomewhat may be ſaid, which bears a Show Sd, faci- 
or Face of Crime; (which perhaps may prove otherwiſe) j,,/* 2 
yet the examining and tracing of the Truth, may be of a aten Rely, 
dangerous Conſequence; and therefore if the Offence be M. 2 


K 4 | ſuch 


J. 2. 
4. 
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ſuch as may be cqntemned, it is uſually to be diſſembled 
or connived at, or elſe the Ambaſſador be commanded to 
daeepart the Realm; and if the Crime be cruel, and pub. 
Cote Init. 4. lic ly . miſchievous, the Ambaſſador: may be ſent home 
ol 15%. with Letters of Requeſt to his Maſter, to inflict Puniſh. 
ſent according to the Offence : So likewiſe in the Precay. 
tion of a great Miſchief, eſpecially publick, (if there be 
„no other Remedy) Ambaſſadors may be apprehended and 
Sic Carolus executed; and if they oppoſe by Ferce of Arms, they 
guintus Legato . | 
Dueis Medtiole- may be lain, inte: 
nenſir ut ſubdi- 


ti ſui imperavit, ne à Comitatu ſuo abcederet, Guicciard. in dict. jam lac. Vide Camb- 
den's Eliz. Anno 1571. 1584. ; | 


TG 
Co. 4 Das. fol. In the Biſhop of Roſs's Caſe, An, 13 Eliz. the Que. 
152. ſtion was, An Ligatus qui rebellionem contra Principem ad 
em legatus concitat, Legati privilegits gaudeat, & non ut 
_ hoſtis penis ſuljaceat; and it was reſolved, That he had 
loſt the Privilege of an Ambaſſador, and was ſubject to 
Puniſhment ; nor can Ambaſſadors be defended by the 
Law of Nations, when they commit any thing againſt 
the State or Perſon of the Prince with whom they 
PSs N | 

of ab} IX And why Ambaſſadors are in, Safety in their Ene. 
mbaſlador 1My's Countries, and are to be {pared when they commit 
er, Offences, is not ſo, much for their own or, Maſter's fake, 
Lucas's Re. hut becauſe without. them there will never be an End of Us. 
fert, 4. 5: fetlity, nor . War: Neither is the Name or Per. 
m of an Ambaſſador ſo inviolable, either in Peace or in 
time f. War, but there may be both a convenient time 
and. a good 8 to puniſh them, and this _— 
en With the Laws of Nations, as may appear by theſc fol- 

800 Faples. 0 
I., The Law does not pertain to them through whoſe 
1 Bounds Ambaſſadors paſs without Leave; for if they go 
22 vlan to their Enemies, or come from their Enemies, or make 
Socii Legata any hoſtile Attempt, they may be ſlain: So the Abe. 
Syracuſanorum nians did to the Ambaſſadors between the Perſians and 
miſſes ad Civi- Spartans; the Ihrians to the Ambaſſadors, between the 
222. The Emperor Charles the Fifth, advertiſed of the 
League made againſt him, would not, diſmiſs ER 
6 Denen _ 1dors 


Thueyd. lib. 2. 
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baſſadors of France, e England, and Venice, till his own De Gallorum 
nere in Safety, but he ſets Guards upon thoſe of France, _— _ = 
Venice, and Florence, cauſing them to be conducted thirty 3 Hifhaut 
Miles from his Court; with a Prohibition not to ſpeak to cepere occide- 
dem, ner for them to write. As to him of Milan, as unt, vide Fu- 
his Sudect, he was enjoined not to part from Court; but 5/* 1 0 ng 
u for him of England, there was no Alteration. 8 
g. The Venelians having deſtroyed ſome of the Cor- Ame 1571. 
fairs, Amurath commanded Luigi Contarini, then Bailio Hiſtory of 
of Venice to be impriſoned, ry 
4. The Seigniory of Venice underſtanding that certain 450, 451. 

Tmitors, who had revealed their Secrets to the Turk, were 
| fled for Protection into the Houſe of the French Ambaſ- 
ſador at Venice, ſent Officers to ſearch the Ambaſſador's 
Houſe; but the Ambaſſador's refuſing them Entrance, 
the denate commanded certain Cannon to be brought out 
of the Arſenal to beat down his Houſe, which when he 
faw planted, he ſurrendred up the Traitor s. 

5. The Ambaſſadors of Tarquin, Morte aſfligendos Ro- 
mani non judicarunt, & quanquam viſi ſunt ut hoſtium loco 
ent, jus Gentium tamen valuil. 

6. The Slate of Rome, though in Caſe of moſt Capital Godwin de 
Crimes, exempted the Tribunes of the People from Que- Leg. Antig. 
ſtion during the Year of Office. | | * 
. The Ambaſſadors of the Proteſtants at the Council Ana Trident, 
f Trent, divulging there the Doctrine of the Church, Cencilii. 
contrary to a Decree there, whereby it was enacted a Crime 

equivalent to Treaſon, yet ſtood they protected from any 
Puniſhment. 273 

It is generally conſented by all the Civilians, That Le- Pompon. Leg. 
gatis"de jure Centiim indictum eft, & eorum corpora ſalva . P. di Le- 
fnt, propter neceſitatem Legationis, ac ne confundantur Jura? 
commercii inter Principes. . | 
8. Viva, the Pope's Legate, was reſtrained by Henry Benedi#. in 
) the Second for exerciſing a Power within his Realm, not Vita Hen. 2. 
: allowed or admitted of by the King, in diſquiet of the 
State, and forced to ſwear not to act any thing in præju- 
: 


= a, © 


* www 489 — 4 


ditinm- Regis vel Regni. \ 

On the other hand, it hath been anſwered, That they 
are by the Laws of Nations exempted from Regal Trial; 
all Actions of one ſo qualified, being mad the Acts of 
his Maſtcr, or of thoſe whom he repreſents, until * or 

0b they 
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they diſavow ; and Injuries of one Abſolute Prince or State 
to another, is factum hoſtilitatis, and not Treaſon ; the Im. 
munity of whom Civiliaus collect, as they do the ref: of 
their Grounds from the Practice of the Roman Staic, de. 
ducing their Arguments from theſe Examples, 
Colloquiom 9. The Fabii Ambaſſadors from Rome, were returned 
— 2 1.2. ſafe from the Chades, with demand of Juſtice againſt them 
Ziv. 2. Dec. ly, although they had been taken bearing Arms with the 
Etrurians, their Enemies. 
Sir Robert 10. King Edward the Second of England, ſent amongſt 
3 Peli. others a French Gentleman Ambaſſador into France; the 
MT King upon this arraigned him as a Traitor, for ſerving 
the King of England as Ambaſſador, who was his Enemy 
(but the Queen procured his Pardon). 
Rot. Scaccar, 11. Henry the Third did the like to one of the Pope; 
8 nm od. Ambaſſadors, his Collegue flying the Realm ſecretly, fear. 
83 1 ing, timens pelli ſui, as the Records have it. Edward the 
Firſt reſtrained another of the Pope's turbulent Ambaſſa- 
dors, till he had (as his Progenitors had) informed the 
Pope of the Fault of his Minifter, and received Satisfac- 
tion for the Wrongs. | 
12. Henry the Eighth commanded a French Ambaſſa- 
dor to depart preſently out of the Realm, becauic he was 
the profeſſed Enemy of the See of Rome. 
Herbert's 13. Lewis de Prat, Ambaſſador for Charles the Fifth, 
Hiſt. H. 8. was commanded to his Houſe, for accuſing falſly Cardinal 
uno 1523. Moolſey to have practiſed a Breach between Henry the 
Eighth and-his Maſter, to make up the Amity with the y 
French King. | Mc 
14. Sir Michael Throgmorton, by Charles the Ninth of 
France, was ſo ſerved, for being too buſy with the Prince 
of Conde's\ Faction. | 
15. The Pope's Ambaſſador at Paris was arraigned, 
for practiſing certain Treaſons in France againſt the King, Ca 
in the Parliament of Paris, and was found there guilty and M 
committed to Priſon. | 
. 16. Doctor Man then Ambaſſador was taken from his fol 
Hiſt. Q. Eli. Houſe at Madrid in Spain, and put under a Guard to a pa 
4. 1507. ſtraiter Lodging for breeding a Scandal (as the Conde Teri F) 
faid) in uſing by Warrant of his Place, the Religion of in 
his Country, although he alledged the like permitted to H 
| 5 | SG Guzmat N 
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ae WW Gutman de Silva, their Ambaſſador in England, and to the 
m. W774 no leſs than in Spain. 
a 77. Francis the Firſt, King of Fronce, ſent Ceſar Fre- Guicciard. 
le gau and Anthony Rincome, Ambaſſadors to the Turk ; lib. 18. 
bey were furprized by the Armies of Charles the Fifth 
«a on the River Po in Italy, and were put to Death; the 
n French King complained that they were wrongfully mur- 
ie WW cred; but the Emperor juſtified their Death; for that 
the one was a Genois, and the other a Milanois, and his 
subjects feared not to ſerve the King his Enemy. 

18. Henry the Eighth being in a League with the French, Herlerts 
and at Enmity with the Pope, who was in League with Hiſt. E. 8. 
the French King, and who had ſent Cardinal Pool to the 
French King, of whom King Henry demanded the Car- 
final, being his Subject, and attainted of Treaſon, ſed 
aon prevaluit, | | 

19. Samuel Pelagii, a Subject to the King of Morocco, 
pretended that he was an Ambaſſador ſent unto the States 
General of the United Provinces; he came to them, and 
F accordingly they treated with him, afterwards he de- 
| parted 3 and being upon the Sea, he there took and ſpoil- 
ed a Spaniſh Ship; and then came into England; the Spa- 
mf Ambaſſador here having received Intelligence of the 
ſpoliation, cauſed his Perſon to be ſeized upon, intend- 
ing to proceed againſt him as a Pirate, and impriſoned 
him; and upon Conference with the Lord Coke, Doderidge, 9 

and other Judges and Civilians; they declared their Opi- 1 
nions, That the Caption of the Spaniard's Goods by the 4 
Morocco Ambaſſador, is not in Judgment of Law,a Pira- 
cy, in regard it was apparent that the King of Spain and 
the King of Morocco are Enemies, and the ſame was done 
in open Hoſtility ; and therefore in Judgment of Law 
| could not be called Spoliatio, fed legalis Caplio; and a 
Cafe out of 2 R. 3. fol. 2. was vouched, where a Spaniſh 
Metchant before the King and his Council, in Camerd Scac- 
carii, brought a Bill againſt divers Engliſbmen, therein ſetting 
forth quod depredatus & ſpoliatus fuit upon the Sea, juxta 
partes Buittaniæ, per quendam Virum bellicaſum de Britan— 
nia de quadam Navi, and ſo of divers Merchandizes there- 
in, which were brought into England, and came into the 
Hands of divers Engliſhmen, naming them, and ſo had 

ö | | Proceſs 
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' Proceſs againſt them, who came in, and pleaded, Thy 


in regard this Depredation was done by a Stranger, and 


not by the Subjects of the King, therefore they ought 
not to be puniſhed ; in regard that the Statute of 31 H. 


3 Bulſtrode 28. 
1 Ro. Rep. 175. 


Cap. 4. gives Reſtitution by the Chancellor, in Cancellarig 
fibi vocato uno Fudice, de uno Banco. vel altero; and by the 
Statute of 27 Ed. 3. cap. 13. that the Reſtitution may be 
made in ſuch a Caſe upon Proof made, by the Chance! 
himſelf without any Judge; and upon that Caſe it was re. 
ſolved, 2uod quiſquis extraneus, Fc. who brings his Bil 
upon this Statute to have Reſtitution, debet probare quil 
tempore captionis ſuit de amicitia Domini Regis; and alſo, 
quod ipſe qui eum ceperit & ſpoliavit, fuit etiam ſub obeg. 
entia Regis, vel de amicitia Domini Regis, ſive Principis que 
rentis tempore ſpoliationis, & non inimicus Domini Regis ſu 
Principis querentis, qui fi fuerit inimicus, & ſic ceperit by. 
na, tunc non fuit ſpoliatio, nec de prædatio, ſed legalis capi, 
prout quilibet inimicus capit ſuper unum & alterum : the 
Judgment of which Caſe was held to be Law, and there. 
upon the Judges delivered their Opinions, that the Morocco 
Ambaſſador could not be proceeded againſt as a Pirate. 

20. In the time of Phil the Second of Spain, the Ve. 


nelian Ambaſſador in Madrid protecting one Badovario, 2 


Venetian, an offender, that fled into his Houſe, and de- 
nying the Corrigidor or Fuſtice, to enter his Houſe, where 
the Ambaſſador ſtood arm'd to withſtand them; upon 
Complaint made, the Ambaſſador was removed unto ano- 
ther Houſe, till they had ſearched, and found the Offen- 
der; then conducting back the Ambaſſador with all due 
reſpect, a Guard was ſet upon his Houſe to ſtay the fury 
of the enraged People ; the Ambaſſador complaining to 
the. King, he remitted it to the Supreme Council: they ju- 
ſtified the Proceedings, condemning, Bodovario to loſe his 
Head, and other the Ambaſſador's Servants.to the Gallies, 
all which the King turned to Baniſhment z and to fatisty 
the moſt Serene Republick, ſent the whole Proceſs to Inego 
de Mendoza, his Ambaſſador at Venice, declaring, by a pub- 
lick Ordinance unto that State, and all other Pripces, 7h! 
in caſe his Ambaſſadors ſhould commit any Qffence unworthil), 
and diſagreeing to their Qualities and Profeſſions of Ambaſſa- 
ders, they ſhould not enjoy the Privilege of thoſe Officers, but 
be would refer them jo be judged by the Laws of that Printe 

| f | ; | of 
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or State «here they then reſided, and where they had injured. Sir Hen. Voor. 
It was 4 great and noble Saying. | 8 : A of 
3x3, In the Year 1568, Don Gubernon d' Eſpes was or- Ar OY 
derd to keep his Houſe in London, for ſending ſcanda-",,., Sir Roger 
| Jons Letters to the Duke d' Alva unſeal'd; and in 1586, Cyrn's poft- 
Don Bernardino de Mendoza, was reſtrained firſt, and af- Dum. and the 
ter commanded away. N Propoſition to 
Xl. The manner of proceeding againſt them, accord- King James. 
ing to the practice in England, hath been conceived ne- 

ly to be, that ſome of the Chief Secretaries of State 

were ſent to the Ambaſſadors, and by way of advice, that 
vnderſtanding chat the common People having receiv'd 

notice of, Cc. And that they cannot but conceive a 

6 zuſt fear of uncivil carriage towards their Excellencies 

or their Followers, if any the leaſt Incitement ſhould 

« afiſe, and therefore for Quiet of the State, and ſecu- 

fing of their Perſons, they were bound in Love and 

« Reſpect to their Excellencies to reſtrain as well them- 

« ſelves as Followers, till a*further Courſe be taken by 

«legal Examination, where the Aſperſion began, the 

« ſame being in their opinions tile beſt and the only way 

td prevent the danger, G oo 

* \Sothbritmes, if the Parliament be ſitting, the King ac- 

quaints the Lords, and then departs; who having had 

Conference with the Commons, conclude of a Meſſage to 

be ſent to the Ambaſſadors, (either by requiring an account 

of the matter or confining of them) the Perſons to be ſent, 

the two Speakers of both Houſes, with ſome convenient 
number of either, having their Maces, or Enſigns of Of- 

fies born before them to the Ambaſſador's Gates, and 

then forborn; and then requeſting Speech with them, let 

them Know that a Relation being made that Day, in open 

Parliament of, Sc. they were deputed from both Houſes, 

[the great Council of the Kingdom, to the which by the 
Fundamental Laws of this Nation, the chief Care of the 

King's Safety, and the publick Peace and Quiet of the 
Realm is committed; and that they were no leſs the 

High Court, of Fuſtice, or Superſedeas to all others, for the 
examining and puniſhing all Attempts of ſo high a na- 
ture, Sc. if it carry truth; and having executed their 
Commiſſion; conclude that the Houſes, to ſhew that re- 

verence Which they bear unto the Dignity of his Maſter 
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by their Meſſage, declare that they two who are never en. 

ployed but to the King alone, were at that time ſent, 6; 

and if the Houſes ſhall upon return of their Speakers cp, 
The Parlia- ceive their Anſwers (if it be a Matter that requires it) at 
nent not ſit. ſuch as may juſtly deſerve their being confined, they the 
ring, the de. make an addreſs to his Majeſty to confine them to the 
cretaries of Houſ; "OI ROS RE Kees 11 th I 
State may fig- Houſes, reſtraining their departure till the Prince or Stat, 
nify the like, whom they repreſent, be acquainted with their offence: 
if occaſion, And ſo it was done in 44 H. g. to the Pope's Lepates in 
Se. England, and 28 E. 1. 

XII. If a Foreign Ambaſſador, being a Prorex, commit; 
here any Crime which is contra Fus Gentzum, as Treaſon, 
Felony, Adultery, or any other Crime which is againſt the 
Law of Nations, he loſeth the privilege and dignity of a 

The opinion Ambaſſador, as unworthy of ſo high a place, and may 

of the Lord be puniſhed here as any other private Alien, and not to 

Coke, 4 175 be remanded to his Sovereign but of courteſy. 

fol. 153, Sc. XIII. But if any thing be malum probibitum by uy 
Act of Parliament, private Law, or Cuſtom of this Realm, 
which is not malum in ſe Jure Gentium, nor contra Jus 
Gentium, an Ambaſſador reſiding here, ſhall not be bound 
by any of them; but otherwiſe it is of the Subjects of ei- 
ther Kingdom; for if a French Merchant or Spaniſh Mer. 
chant trades or imports any prohibited Goods, he muſt 
at his peril obſerve the Laws of England; and ſo it was 
adjudged Paſc. 33 Eliz. in the Exchequer, Tomlinſon, qui 
tam verſus Henry de Vale & al. upon the Statute of 19 
H. 7. Cap. 21. but if an Ambaſſador imports any prohi- 
bited Goods, e contra. 

The Hlorentines having ſent Ambaſſadors to Charle; 
the Fifth and Clement the Seventh, being then at Bolonia, 
together with their Houſhold-ſtuff, they brought covert- 
ly many rich Commodities to ſell and traffick with, ſup- 

poſing that they might be free from paying the Gabe!; 

J vius, fo. but the Seachers of the Cuſtom-houſe having diſcovered 

125. tt, they became objects of laughter and mirth to the B.- 

| lonians, and for that, as unworthy of the Office of Am- 
baſſadors, were remanded home without' Audience. 

Sir Thomas Challoner having been ſent Ambaſſador to 
Spain by Queen Elizabeth, remitted a Complaint to the 
Queen, that his Cheſts had been ſearched : upon which 
the Queen demanded the opinion of her Council in the 

point 
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point, who upon the whole matter reſolved the Action 
into this, Legalo omnia equi bonique ferenda dummodo Prin- 
eipis Honor non direciè violetur, the very words of Mr Cam- 
an, An Ambaſſador muſt bear all things patiently, pro- 
vided that the Honour of the Prince (whom he ſerves) 
be not directly violated. 


XIV. The Office of an Ambaſſador does not include a Z. , F. de 
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protection private but publick, for the King his Maſter, ga. in aue. 
not for any ſeveral Subjects otherwiſe than as it concerns 4 . 


the King and his publick Miniſters, to protect them, and 9 


procure their protection in foreign Kingdoms, in the 
nature of an Office and Negoliation of State; therefore their 
Quality is to mediate and proſecute for them or any one 
of them, at the Council. Table, which is as it were a Court 
of State; but when they come to ſettled Courts, which do 


» YEYTUMR, c * 


and muſt obſerve eſſential forms of proceeding, /cil. pro- 


ceſſus legitimos, they muſt be governed by them: And 


therefore in the Caſe of Don Diego Serviento de Acuna, 
Ambaſſador Lieger for the King of Spain, who libelled in the 


Lord Hobart, 


fol. 78. Sed 
Vide Cro. El. 


Admiral Court as Procurator-General for all his Maſter's 685. Tel. 


Subjects, againſt one Folliff and Tucker, and Sir Richard 
Bingley,” for two Ships and their Lading of divers kinds, 
of the Goods of the Subjects of the King of Spain gene- 
rally, and not naming of them adduct ad Port de Munſter, 
in the Preface of the Libel generally againſt them all, and 
then proceeds and charges them ſeverally thus; That Fol- 
liff and Tucker Captain Pirate, in alto Mari bellice dittas 
Naves aggreſſi ſunt; & per vim & violentiam took them, 
and that they were adductæ in partes Hiberniæ, and that 
coming into the hands of Sir Richard Bingley, he convert- 
ed them to his own uſe, (not ſaying where) and refuſing 
to tender them being required, it was there held that a 
Prohibition ſhould go, for the matter is Triable merely at 
the Common Lato, and that ſuch a Procuration was not 
good, though to an Ambaſſador. 

Don Alfonſo de Valeſco Ambaſſador from the Catholick 
King, attached Tobacoes at Land here, which one Cor- 
vero a Subject of the King of Spain, brought hither, and 
the Ambaſſador by his Libel ſuppoſed to belong to his 
Maſter, as Goods confiſcated, as all other his Goods were. 
Sir John Watis the Plaintiff in the ſuggeſtion, prayed a 


135, 173. 


Hard. 183. 


1 Sid. 320, 


367. 2 Saund. 


260. 2 Lev. 
25. 1 Ven. 
173, 208. 


Probibition, which was granted accordingly, for the pro- 


perty 
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perty of Goods here at Land muſt be try'd by the Commy 
Lau, however the Property be guided; and it was like 

wiſe ruPd, that if any Subject of a Foreign Prince bi 
Goods into this Kingdom, though they were confiſcate 
before, the Property ſhall not be queſtioned but at the 
Common Law, Don Alfonſo verſ. Corvero, Mich. g. Ju. 
Hab. 212. Hill. . Jac. upon the like Libel by Don Pub 

Surega Ambaſſador for Spain. = 
% rn... | XV. Whether an Ambaſſador hath Juriſdiction one 
p A 1 „ his own Family, and whether his houſe be a SanZuay 
ne crimina, for all that fly into it, depends upon the conceſſion of 
Vide Parutam, him with whom he reſides, for this belongs not to the 
lib. 10. ubi Law of Nations ; and it hath been ſeen that an Amb. 
_ 3. ſador hath inflicted puniſhment on his own Servants and 
iratus pacatur:\ Vaſſals, as the Myſcovite did here in England; but tha 
Vide cundem, muſt be purely by conceſſion, as the Turk permits it to 
lib. 11. Li the Engliſb Ambaſſador at Conſtantinople : But Fugitive, 
1. 7 ac that fly into their Houſes, nay, their own Servants if they 
acid, lib. 18. have greatly offended, cannot be drawn out by force, 
5. 4, 5, 6, 7. without a Demand and Refuſal z which when done, iti; 
then become as an offence in them. | 

Rex ſaciſus mo. XVI. Moſt certain by the Civil Law, the moveable 
. Goods of an Ambaſſador, which are accounted an ac- 
endet ceſſion to his Perſon, cannot be ſeized on, neither as 4 
vaſa comits/y; pledge, nor for a payment of a Debt, nor by Order ot 
meos : yet an Execution of Judgment; no nor by the King or States leave 
OP where he reſides (as ſome conceive) for all coaction ought 
brought and do be far from an Ambaſſador, as well that which toucheth 
left at the His neceſſaries as his Perſon, that he may have full ſecuri- 
Houſe of the ty; if therefore he hath contracted any Debt, he is to be 
. called upon kindly, and if he refuſes, then Letters of N. 
lowed good, 7ſt are to go to his Maſter * ; fo that at laſt that court 
and conceived may be taken with him as with Debtors in another Terr: 
no breach of tory; to ſome this may ſeem hard, yet Kings, who can- 
_ P"%. not be compelled, want not Creditors z but the Lord Cote 
Ont of Monſ: ſeems to be of another opinion +, for as to Contracts and 


Colbert for Debts that be good Jure Gentium, he muſt anſwer here. 
York Houſe, _ ; | 


Mich. 28 Car, 2. in Banc, Reg. | 
* Gvotius, lib. 2. cap. 18. | | 
+ Coke 4. Inflit. fol. 153. Certain it is that none dareth preſume to meddle either 
with their Perſons, Goods, or Servants, without leave had, the contempt of which hath 
been puniſhed with Impriſonment. Lucas 4. Vid. Stat. 7. A. ch. 12. 5. 5. 


XVII. If 
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VII. If an Ambaſſador commits any private outrage 
agjinſt-one of the Prince's Subjects with whom he reſides, 
qnlclſs/ it be to defend the Dignity of his Charge, or of his 
Maſter, it hath been conceived by ſome not to be ju- 
tifiable before the Prince with whom he reſides ; (ſay they) 
there is a great difference between the Dignity, and Au- 
afityof the Prince in the Country of another Soveraign, 
for he may well retain his Dignity, but not his Autherity. 
Injuries of that nature being done, they have ad- 
mitted debates at a Council of State, where the Soveraign, 
with whom the Minifter of State hath reſided, being ſatiſ- 


TS Rds © & me 


te ed, that Reparation ought to be made to the party in- 

af. WI -juced/ he hath been ordered, or at leaft requeſted, to > 
d comply with the ſame. I | „ 
u XVIII. But, on the other hand, if any private outrage 

to be committed by the Subjects of that Prince with won *» 
be geſides, upon his Perſon, the Offenders may be fub- _ _ 
jected to puniſhment. The Queen of Sweden having made 7 


theincomparable Grolius (after he had eſcaped by Provi- 

denceout of Priſon, and by a greater from his Countrymen) 5 
her Ambaſſador with Lewis the Thirteenth, with whom Bark/ate in 
he-refided-at Paris, coming one day from St Germains, ener. Grotii. 
thendecretary of Ceremonies being in the Coach with him, 

lit chanced that in one place as they paſſed, a great number 

of People were in the way ſeeing df an Execution, his 


e ilian and Coachman driving boldly through the Com- 
bt i pan, the Arcbers then attending the Execution with 
fort Pieces, (concerned ſomewhat angerly that the Exe- 
i. ceution was diſturbed) made after the Coach, ſhot his Po- 
be ien and Coachman, and through the Coach, even 
. chreugh his Hat: the matter coming to be examined, 
e dhe King ordered three or four of them to be hanged, but 
i. that Good Man firſt pardoned them himſelf, and then ob- 
. tained the King's. 

) 


XIX. The Republick of Venice employeth generally 
more Ambaſſadors abroad than any other State, and they 
are as thoſe of other Princes be, Ordinary and Exlraordi- 
nary; the Commiſſion of the Ordinary continueth for three 
Years, but he who reſides at Conſtantinople is not called 
Ambaſſador, but Bailio, reſiding there perpetually; and 
that Republick allows him a greater Proviſion to ſupport 
his Grandeur, than to any other, and by*the Laws of Ye- 
Inu 7 1. nice 


162; 


Bodinus de Re- 
pub. lib. 3. 


Fac. Aug Pu- 
anus, I. 27. in 
Vita Auguſtini 
Barbadico 
Duke of Ve- 
nice, Anno 


1486. 


Paulus Paruta 
in Hift. Ven. 
lib. 7. 


Francis Hotto- 
man, fol. 23, 
24. 


Ok Ambaſſadozs.  Boox1, 
nice whatſoever he expends is allowed him upon his ac. 
counts without any examination: the which no other gf. 
their publick Miniſters of State have like privilege, 

By the Laws of Venice there can be no extraordinary 
Ambaſſador employed, unleſs they have been Ambaſſa. 
dors formerly, and upon their return are ſtrictly examined 
of their Comportment in their Legation, and are to dif. 
cover what Preſents they have received from the Prince 
or State to whom they were ſent, the concealment of 
which is of a very dangerous conſequence. 

Nor may any of their Ambaſſadors receive any Prefer. 
ment from any other State during their Legation. The 
Patriarch of Aquileia dying, Hermolao Barbaro being there 
Ambaſſador for that Republick, the Pope conferred on him 
that Ecclgſiaſtical Dignity, and made him a Cardinal; which 
being known at Venice, notwithſtanding he was a Perſon 
of great Merit, and had given notice to the Senate, rich, 
well allied, and had good Friends, they ſent expreſs com- 
mand that he ſhould. reſign the Patriarchſbip, otherwiſe 
they would take from his Father the Procuratorſhip of St 
Mart, and confiſcate all his Eſtate. | 

But if ſuch Ambaſſadors have received any Preſent, 
Gift, or Reward, from any Foreign Prince or Republick, 


and ſuch Miniſters of State are thought worthy of retain- 


ing the fame, ſuch a Grace muſt paſs by the Suffrage of 
the Senate, to oblige them more to the benevolence of 
the Republick, than to the bounty of any Foreign Prince, 
The conſideration of which put the ſame generous ſcruple 
into the Breaſt of Sir Amias Paulet, who returning from 
his Ambaſly in France, would not at his departure receive 
from the French King the Chain of Gold which is given 
of courſe, till he was half a League out of Paris. But 
more famous was the action of Sir Leoline Jenkins, the 
Engliſh Ambaſſador at Nimeguen, who, though after the 
Treaty concluded, abſolutely refuſed the French King's 
Preſent. N e 

XX. By the Laws of Nations, in the Reception of Am- 
baſſadors, thoſe from a King are generally introduced by 


an Earl or Count, thoſe from a Duke or Republick by a 


Baron; nor are they to be allowed that Honour but only 
at their firſt and laſt Audience, ——— 


XXI. Pro- 


— 
— 
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XXI. Prophane Hiſtories are full of Wars becauſe of 
wrong done to Ambaſſadors; and in the ſacred Story is 
extant the memory of the War which David upon that 
Ground waged againft the Ammonites : nor doth Cicero 
eſttem any Cauſe more juſt againſt M:thridates ;, and at 
this day not only Lawyers *, but Divines F are all of the 
ſame opinion, That a War cannot be more juſtly com- 
| menced than for the Violation done to their Publick 
Miniſters. 5111 


nr. 
of the Right of delivering Perſons fied foz 
tidy! Protection. 


. Where Saperiors may become cul- VII. IVhether an innocent Perſon ma 
"able for the Crimes of their be diſerted and yielded, if War be 


3 gabfeckt. threatned. 
e II. Offences by auhom properly puni/b- | VIII. Whether an innocent Perſon 
t i, aubetber by the injured State refuſed to be delivered up, ought to 


or they into whoſe Territory the of- | yield himfelf. 
fender is fled. 9855 IX. J Charity in an innocent to 


1 III. Whether Kingdoms and States | yield himſelf, whether Compulfon 
6 ppht to deliver up Fugitives, if | may be uſed if he refuſes. 

: required, or not. | X. Whether this of delivering up does 
f IV. Where Perjons are fled, the pla- extend to Sovereign Princes driven 


cin whither they rome, ought io be | out of their Country. 
e | XI. Perſons running away with the 
V. How diſtinguiſbed, and when to | Publick Revenue, where their Per- 


— 


[. Whether an innocent Man may till reparation and ſati faction be 
bt deſerted and delivered up to the made. 
enraged Power that demands him, | 


I. T,\Athers are not bound for the fault of their Children, 

4* nor. Maſters for thoſe of their Servants ; nor Prin- 
ces for the Actions of their Subjects, unleſs they become 
partakers in the Crime; the which may be done in two 
reſpects, by ſufferance and receipt; therefore if Princes 
Ihall-ſuffer or countenance their Subjects, by Pictures or 

bels, or otherwiſe, to abuſe another Nation or Common 
wealth, it is the ſame as if they ſhould authorize it. Bru- 
Iu5 to Cicero, How can you make me guilly? Yes, well 
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— 


enough, if it were in you to hinder it; but receipt may 
admit of ſome further ſcrutiny. | 
tl } a 1 II. Commune 
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o 919 


* Grot. J. 2. 
c. 18. 6. 11. 
+ Montague 8 
Acts and Mo- 


numents, 


Fol. 450. 


bepunifbed or deli uered. ſors and Goods have been ſeized 
VI. 2 Ice. 


Zeno inter- 
ceding for the 
Magnets to T. 
Quintus and 
tne Legates 
with him be- 
ſought them 
with tears: ne 
unius amenti- 
am ciwitati 
aſſirnarent, 
ſus quemque 
periculs facere, 


Liv. J. 40. 
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| Offences, which tend to the Deſtruction of Society or Gy. 


Rolls Abridg- 
ment, fo/.5 30. 
Weyer's Cale. 


For the 
knowledge 
of the Cauſe 
ought to pre- 
cede the Red- 
dition; 297 
decet homines - 
dedere cauſa 
non cognita 
Plutarch in 
his Romulus. 


Attainted by 
Act of Parlia- 
ment 12 H. 7. 
Co. Inſt. fol. 
180. 


Herbert's _ 
Hiſt. H. 8. 

. Pepin receiv- 
ed, and would 
not deliver up- 
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II. Commoncwvealihs being inſtituted, it was agreed that 

Faults of Particulars, which do properly belong to their 

own Society, ſhould be left to themſelves and their 80. 

veraigns, to be puniſhed or connived at, as they judged 
moſt fit, $5 5 

Yet that Right is not ſo abſolutely left to them, by 


vernment, whereof Treaſon is the chiefeſt, may ſeem to 
be excepted ; for if a Subject ſhall commit an Act tend. 
ing to the Subverſion of his Soveraign's Government, 
the ſame is an Offence that's ſubject to an univerſal puniſh. 
ment, i. e. it is to be puniſhed every where; and the Go. 
vernors into whoſe Territory ſuch fly, feem to have aRight 
of proſecuting for the Offence : In Civil Actions, which 
tend to Commerce that ſupports Society, the Subjects of 


foreign Nations having juſtly contracted Debts in their 


own Country, may obtain Juſtice in another ; by a ſtronger 
Reaſon it is thought, that Princes or Republicks that have 
received publick Injuries, have Right to require Puniſh- 
ment for the Indignity that is offered them, at leaſt for 
that which tended to the Subverſion of their Government, 
and to have the Offenders delivered up. 

CLE" The . is Illuſtrious, Opinions grounded on 
ſeveral great Precedents have been both ways produced: 
It hath been generally held, That thoſe Kingdoms where 
the Offenders are fled, ought to do one of the two, either 
puniſh them according to their Deſerts being called upon, ar 
leave them to the Fudgment of the offended State; others on 
the contrary z moſt certain it is by the delivering up, 1s 
underſtood, to leave him to the legal Judgment of that 
Prince or State, whom he hath offended : And ſuch was 
the Declaration of Ferdinand King of Spain, who had been 
often requeſted by Henry the Seventh to deliver up Edmons 
de la Pool Earl of Suffolk his Subject, then fled for Protec 
tion to that Prince's Country, but was always refuſed; 


but being continually importuned by Promiſes that he 
ſhould not be put to Death, cauſed the Earl to be deliver 
up to him, who kept him in Priſon, and conſtruing hs 
promiſe 10 be perſonal to himſelf, commanded his Son Heng 
after his Deceaſe to execute him, who in the fifth Year of 
his Reign in cold Blood performed the fame. But the 
Malice of that politick Prince the Father, and the uncon- 


« . 


troulable 


| _— * 
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ulable Will of the Son are Precedents but of ſmall thoſe that 
Force; the Example of which, not long after, gave the fled to him 
French Ning occaſion to beware of truſting the latter with * 5 _ _ 
Subject of his on the like occaſion ; for Cardinal Pool not by - 
many Years after, coming Ambaſſador from the Pope Fredegar in 
ta, the French King, they both being dien in Amity, , Fp. An. 
and Henry the Eighth in League with the latter, but in 

Eumity with the firſt, requeſted to have the Cardinal 

delivered up, but could not prevail, being doubly 
amed, as the Ambaſſador of a Sovereign Prince, (for 

ſuch is the Pope) and in the Territory of a foreign 

State. 

The Hraelites required of the Benjamites to deliver up 

the wicked Men; the Ph:liſtines, Sampſon. Cato gave his 

Vote that Cæſar ſhould be delivered to the Germans, for 

ſpoiling them without juſt Cauſe. Nor are nocent Per- 

ſons. injured, if they are either delivered up, or puniſh- 

ed; yet does it not thence follow that they muſt be 

delivered up or puniſhed : The Romans delivered up thoſe 

that had done Violence to the Carthaginian Ambaſſadors 

yet the Ambaſſadors of the 4baſfſnes having been traite- 

rouſly, murthered by one of the Templars at Feruſalem, 

the Offender being demanded, that fo Juſtice might be Prius, lib. 20. 
executed on him for the Act, the Grand Maſter anſwered, b. 23. Anno 
That he had already enjoined him Penance, and had di- **75: 

refted him to be ſent to the Pope, but abſolutely refuſed 

to deliver him up. 

IV. But then, and as in this laſt, ſo in all other, the, 1 e 
Offender muſt have committed ſome publick Offence *, ebe s 
0 Treaſon for moſt certainly it extends not to private yond Seas for 
Injuries, becauſe there is no Precedent that ever a War private Of. 
vag begun for ſuch, though they may contribute much, _—_— 
bat for thoſe. which tend to the Subverſion or Ruin of 5 
2 Country, they often have been delivered up; Fugur- the Offenders 
the of Bocchus in Salluſt, So ſhall thou at once free us from bave been 
the ſad neceſſity of proſecuting thee for thy Error, and him _— ag 
for, his; Treaſon. And by moſt Writers it is agreed, Far dinab | 
that ſuch Offenders muſt either be delivered up or pu- Lord Cham- 
niſned, the Election is left to their Choice, into berlain was 
Whoſe Territory they are fled; though ſome have held, 2 OY i 
that in caſe. of Protection or Sanctuary for ſuch un- te Church 


NO 1 I. 3 : tortunate and burnt, for 
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forcing a fortunate Perſons, Prindes do make their Countrie 
Noble Virgin. Afplums +. 

Mariana, lib. : 

11. Charles 


Duke of Burgundy delivered up to Lewis the Fleventh, the Earl of St Paul, Con. 
ſtable of France, who flying to ſome of his own Cities, obtained Letters of Sate. 
Conduct to come and commune with the Duke, in order to the making his Peace 
with the King; but the Duke after he had him in Cuſtody, delivered him 9 
the King of France, who immediately after cut off his Head. Peil. Conin, 


e. ik. | f 
1 Ludovicus Pius the Emperor received thoſe that fled to him from the .. 
man Church, as appears by his Decree, Anno 817. and Luther himſelf did ng 


want Princes to protect him from the Fury of St Peter's Chair. Vide his Cy. 
loguiums. | | | Res 


T. Quintus Flaminius ſent Ambaſſador to Priſias King 
of Bithynia, for the procuring the delivering up the brave 
but unfortunate Hannibal, who accordingly being ſeized 

Sir Walter on, 1 will now, ſays he, deliver the Romans of that Hear 
1 ng which hath ſo many Years poſſeſt them ; that Fear which makes 
Edu oy 35 them impatient to attend the Death of an Old Man : This 
On Vittory of Flaminius over me, who am diſarm'd and betray] 
into his Hands, ſhall never be numbered amongſt the reſt of bis 

 Heroical Deeds: No, it hall make it manifeſt to all the Vain 

of the World, how far the antient Roman Virtue is degeneral! 

and corrupted ;, for ſuch was the Nobleneſs of their Foreſa- 

thers, as when Pyrrhus invaded them in Italy, and was reaty 

#0 give them Battle at their own Doors, they gave him Know- 

leage of the Treaſon intended againſt him by Poiſon ; whereas 

theſe of a latier Race have employed Flaminius, 4 Man why 

hath herefore been one of their Conſuls, to practiſe with Pruſias 

contrary to the Honour of a King, contrary to his Þaith gium, 

and contrary to the Laws of Hoſpitality, #0 faughter or deliver 

up his own Gueſt, Then took a Draught of poyſon, and dy", 

V. Though Kingdoms and States are looked upon a 
places of Refuge; yet that muſt be underſtood for thoſe 
that are perſecuted with cauſeleſs Hatred, not to ſuch as 
have committed that which is injurious to human Socie- 

ty, or to other Men. Gilippus the Laconian in Diodorus 
Lib. 3. Sticulus, ſpeaking of the Right of ſuch miſerable Fugitives, 
8 faith, They that introduced theſe Rights at firſt, meant the Un. 
fortunate fhould expett Mercy, the Injurious Puniſhment —- 

After Theſe Men, if by the unjuſt Deſire of that which is 

* another*s, they have fallen into theſe Evils, muſt not accuſe 

Fortune, nor impoſe on themſelves the Name of — 

7 ae Ry 8 R ts 
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or, bat by Right belongs to them that. have an innocent Mind, 
"nd adverſe Fortune. * 


Carum occidiſti, dum vis ſuccurrere: nullum 
Ctimen habes; manus eſt ibi purior, ac fuit ante. 
9691 £36 7404 8 | 
Bit the Life of thaſe Men full of wicked Acts, ſhut up againſt 
them all Places of Refuge, and leaves no room for Compaſſion. 
Cicero hath a Saying out of Demoſtbenes : We muſt ſhew Com- 

1% thoſe whom Fortune, not their 0wwn evil Deeds, hath 
made Miſerable, And by the holy Law, when any one 
had been ſlain by an Ax ſlipping out of another's Hand, 
the Cities of Refuge were open: The moſt holy Altar it 
{lf was no Protection for - thoſe that had flain an inno- 
cent Man maliciouſly, or had troubled the Common- 
wealth; which Law Philo explaining, faith, Unboly Men 
have no Entertainment in the Holy Place, Lycurgus the Ora» 
tor relates that one Calliſtratus, having committed a Ca- 
pital Fault, and adviſing with the Oracle, received an- 
{wer;\That if he went to Athens he ſhould have Right : And 
thereupon, in Hopes of Impunity, he fled to the moſt 
bely Altar there, notwithſtanding, which he was taken 
from\thence, and put to Death by the City moſt obſer- 
vant of her Religion, and ſo the Oracle was fulfilled, 
Princes indeed. (faith Tacitus) are-like Gods, but neither do 
the:Gads hear the Prayers of Supplicants, unleſs they be juſt. 
Such then are either to be puniſhed or delivered up at 
kaſty yet. ſurely this hath been obſerved to extend only | 
, e thoſe. Crimes that touch the State, or at leaſt are of a They of rp. 
ver MY ry heinous. Nature ; ſometimes they are expreſsly ſtipu- lard lately 
d. haied by Leagues to be delivered up; however this is delivered up 
s doche dbſerved, that ſuch ſort of Fugitives and Suppli- te famous 
ofe Ml eants, be they Foreigners or Subjects, are to be protect- Cock 45, 
ed, till they have been fairly tryed ; and if that where- had been in 
ic- eo they are accuſed, be not forbidden by the Law of the wicked 
rus Nature or Nations, the Cauſe muſt be tryed and adjudg- — 
„ by the Municipal Laws of that Kingdom or State Counteſs of 
/n- Ml from. whence:the Crime doth ariſe. From which it may Sons in 
) be. dhſerved, that a Fault committed in Exgland, and France, 
bite Perſon flying, and Requeſt made; yet, by Reaſon 
% bat none can by the Laws of that Nation be tryed but 
"ts, WW fer Pares, nor then but in Perſon ; it will thence follow, 

3 i 
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that ſuch may ſeem out of the general Rule: However, 

* it may ſtand with the higheſt Reaſon, that the Fact and 

| Proof being remitted over with the Requeſt, there may 

appear a juſt Ground for the Demand. 

VI. Whatever the Opinion of thoſe Writers have been 

the Practice of latter Ages hath ſeemed to incline other. 

wiſe. Queen Hlixabetb demanded Morgan and others of 

her Subjcëts fled into France, that had committed Treaſon 

againſt her; the Anſwer of the French King was, Si quid 

in Gallia machinarentur, Regem ex jure in illos animadver. 

ſurum; ſin in Anglia quid machinati fuerint, Regem non poſt 

de eiſdem cognoſcere, & ex jure agere; omnia Regna profi. 

gis eſſe libera; Regum intereſſe, ut ſui quiſque Regni liberta. 

tes tueatur, imo Elizabetham non ita pridem, in ſuum Rep. 

34 Elix. Cam- num Maunigumerium, Principem Condæum, & alios e Genie 

_ -s 3" Gallica admiſiſſe, &c. and they were never delivered up: 

ie Camb. but the like was not returned by the King of Scotland, for 

he promiſed that he would tranſmit Ferniburſt and the 
Chancellor too, if they were convicted by a fair Tryal. 

Liv. lib. 22. Perſeus King of Macedon, in his Defence to Martius, 

c. 37. ſpeak ing of thoſe that were ſaid to have conſpired againſt 

Eumenes: So ſoon as I was admoniſhed by you, and finding 

the, Men in Macedonia, I commanded them away,and charged 

them never to return into my Dominions. The Cry of the 

"Anno 1660. BRoval Martyr's Blood, juſtly procured them of Holland 

In the Alli- to deliver up the; Regicides to the injured Succeſſor. And 

_ _—_— from the Crown of Denmark it was expreſsly ſtipulated 

Tab. 13 1860 they ſhould be delivered in theſe Words: Item quod j 

13.1660. : « 26A, : 1 

provided for gi corum qui rei ſunt illius nefandi Parricidii in Regen 6 

in the fiſth CAROL U M; Primumn beatiſſimæ Memoriæ admiſſi, ac li. 40 

Article. gitimè de eadem ſcelere attincti, condemnati, vel convicti, &c, 60 

| If any of them who are guilty of the horrid Murder Se 

« committed upon King CHARLES the Firſt of pa 

< Bleſſed Memory, be either now in the Dominions of a 

the King of Denmark and Norway, or ſhall hereafter Wi 

* come thither, that as ſoon as it ſnall be known or told ; 

Ve 

al 


Anno 1585. 


GG An 


— 


e to the King of Denmark, or. any of his Officers, they 

« be. forthwith apprehended, put in ſafe Cuſtody, and 

* ſent back into England, or be delivered into the Hands 

«« of thoſe whom the King of Great-Britain ſhall order w 
| to take charge of them, and bring them home. 05 00 
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Il. Moſt certain it is, if War be threatned to a Na- That poli- 


Madan ay i tick Princeſs 
ton or People, if they deliver not up the Offender, tho? ä — — 


he is innocent, and that ſuch is the Malice of his Jh, gave the 
Enemies, that they know they will put him to death, yet Scois a more 
he may be deſerted, eſpecially if that Nation or Kingdom equitable an- 


gas {ERTIES ro | ſwer, when 
is inferior to others; but then the ſame ought not to be thy tne 


done raſnly. The Tralian Foot that forſook the unfortu- d 3,14, 


nate Pompey before all was loſt, being aſſured of Quarter the anſwered, 
tom the victorious Cæſar, were condemned by moſt that that ſhe would 
reported the Story of that day. A NORSE either render 


| e , . 
Wen ſend him out of Exland. Cambden Anno 1593. 
TOA OY, | | 3 


* 


"Pope Alexander (in the mortal Feud between him and 
the Emperor Frederick; who favoured Ofavian the Anti- 
pape) fled diſguiſed to Venice, the Duke and Senate being 


jelous that the Emperor would demand him, ſent an Em- 


baſſy to the Emperor to endeavour a Mediation and Peace, 

which was no ſooner offered, but the Emperor broke out 

into à Rage, . them go home, ſaying; Tell your 

Prince and People, that Frederick the Roman Emperor 

&'fdemands his Enemy, who is come to them for Suc- 

cu,, whom if they ſend not preſently bound hand 

and foot, with a ſure Guard, he will proclaim them 

Enemies to him and the whole Empire, and that there 

ais neither Alliance or Laws of Nation which ſhall 

ene able to free them from revenge for ſach an Injury, to 

«proſecute which he is reſolved to overturn all divine 

« and human Laws; that he will ſuddenly bring his Forces 

«before: their City, and contrary to their expectation, 

5 — Vidtorious Eagles on the Market- place of St 3 

Maß.“ This Meſſage being faithfully delivered, the Mit. Reip. 

Senats decreed Arms, as ; and while they were pre- Ven. in Pita 

paring, News was bought that Ocho, the Emperor's Son, 1 

and General of the Cæſarean Fleet, was entred the Gulph ice, Ano 

with ſeventy- five Gallies; the moſt valiant and religious Se- 1164. 

baftianto Cyani reſolved to meet him, and having encountred 

them on the Coaſt of ria, defeated Otho, and all his Na- 

val Forces, taking forty-eight Gallies, Osho their Admiral 

andithe reſt either burnt or deſtroyed; he returned in Tri- 

umph for Venice, and not long after Frederick became 

convinced,” that Heaven fights the Battles of the * 
8 ä 5 wy an 


1020 * Of Protection, &c. Book |, 
and on his knees begg'd pardon of Alexander the Fugity, 
1 the Eleventh of France required by Ambaſſado; 
of. Philip Duke of Burgundy, the delivering up of Sir Oli 
de la Marche, (who being a Burgundian, had wrote (x 
was conceived) fomewhat againſt the Claim of the Fre 
to ſeveral Territories) upon a publick Audience at Life, 
they were anſwered by Duke Philip, That Oliver was St. 
ward of bis Houſe, a Burgundian by Birth, and in no reſp 
ſubject to the Crown of France; notwithſtanding if it could 
be proved that he had ſaid or done any thing againſt the 
King's Honour, he would fee him puniſhed according a; 
his faults ſhould deſerve. 1 
VIII. But admitting that ſuch an innocent Perfon ought 
not to be delivered up, whether he is bound to yield 
himſelf ; by ſome it is conceived he ought not, becauſe 
the nature of civil Societies, which every one hath entred 
into for his own Benefit, doth not require it; from which 
it, follows, that though ſuch Perſons are not bound to that 
by Right, properly ſo called, yet it doth not follow, 
but in charity he ſeems bound to do it; for there may 
be many Offices not of proper Juſtice; but of Love, 
which are not only performed with praifes, but alſo can- 
not be omitted, without blame; and ſuch indeed is the 
Act of ſuch a Perſon's voluntary yielding up himſelf, pre- 
ferring the Lives of an innocent Multitude before his 
Jdem de fnibus Own. Cicero for P. Sextus, If this had happened to me ſail: 
3. Vir bonus ing with my. Friends in ſome Ship, that Pirates ſurrounding 
& ſapiens, & us fuld threaten. to fink us, except they would deliver me, 
iner ens, T auld rather have caſt myſelf into the Sea to preſerve the 
IR m—_ A reſt, than to bring my Friends either to certain Death, or it 
rilitati omnium 10 great danger of their life. 
RSS; Ei...) OO Rs 
alicujus, aut fue conſulit. And in Livy there is a moſt excellent Saying of ſome Mol- 
fians : Equidem þrv Patria qui lethum' oppetifſent ſæpe flando audivi ; qui patriam pro | 
perire æ quum cenſerent, hi primi inuiiti ſunt. Liv. lib. 1. 


IX. But whether ſuch an innocent Perſon may be 
compelled to do that which perhaps he is bound to do, 
may be a queſtion; rich Men are bound by the precept oi 
Mercy to give Alms to the Poor, yet cannot be compelld 
to give: it is one thing when the parts are compared 
among themſelves, another when Superiors are compared 

| | 10 


% 
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to their Subjects; for an Equal cannot compel his E- Z. Peſert. 
qual, but unto that which is due by right ſtrictly taken; | age PAS, 
jet may a Superior compel his Inferior to things which*p1,,4,.5 Pie. 


Virtue commands; in a Famine to. bring out Proviſions con : Fides agi 


they have ſtored up, to yield him“ to Death that deſerts 27 4ed:tos non 
his Colours, or turns Coward, to mulct thoſe that wear ex- 55 _ 1 
ceſuve Apparel , and the like, Phocion, pointing to his dear „ fe ane 
Friend Nicocles ſaid, Things were come to that extremity, that aliquus mala 


| if Alexander ſhould demand bim, be ſhould think be were io be ferre, quam 
| delivered up. It hath ſeemed that ſuch an innocent Per- immenſam mul. 


titudem. 


ſon might be deſerted and compelled to do that which 
Charity requires; but the late ROYAL MARTYR The Son of 
ſemed of another Opinion, when he came to die, in the 729 was fo 


= . h 8 
Caſe of the By 1115 P rolomar yr Strafford. = © 1 
| : Father, that 


he contended with Anthony and Auguſtus about the Empire of the World ; this Pompey 


entertaining Anthony and Auguſtus in his Galley, the Captain which commanded it, 
| demanded leave of him to weigh Anchor and to carry away his Gueſts, and to make his 


Rivals Priſoners : he anſwered him, that he ought to have done it without telling him 
of it; and ſhould have made him great without having made him forſworn : Certain- 
ly an boneft Perſon will never be of the Mind of this Captain : therefore in ſuch 
extremities Counſellors, either for high advantages, or in the great neceſſities of their 


Prince ſhould ſerve their Malters with their Eftates and Goods, but not wich their 
Hotour and Conſcience. 


N. But this delivering up does in no reſpect extend 
to Sovereign Princes, who are by Divine Permiſſion un- 
fortunately driven out of their own Country; and there- 
fore memorable is the great Treaty commonly called by 


the Nemings, Intercurſus Magnus, where there was an ex- 


preſs Article againſt the reception of the Rebels either of 12 H. 7. 
Henry VII. or of the Arch-Dake of Burgundy by others, _ — 


purporting that if any ſuch Rebel ſhould be required by l. 162. 
the Prince, whoſe Rebel he was, of the Prince Confede- 


Tate, that forthwith. the Prince Confederate ſhould by 


Proclamation command him to avoid the Country, which 
if he did not within fifteen days, the Rebel was to ſtand 
proſcrib'd, and put out of Protection. But a Prince, or 
one that hath a Sovereign Power, and had been conten- 
ding for his Right, but Succeſs not crowning his hopes, 
oafioned his flight, hath always been excepted ; to 
ler up ſuch, is even againſt Nature and the Majeſty'of 
Power; and therefore it is very remarkable what at- 
ſempts were made for E. 4. H. 7. nay in the very 9 
FN F i 
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Lord Bacon's 


Rott. Rome 
An. 4. E. 2. 
M. 17. Dorſo. 


Henry the Se- 
venth el. 176. 


Of Bꝛotection, &c. Book 1 


of Intercurſus magnus it is memorable that at that time Per. 


kin Warbeck was contending, with H. 7. for the Crown of 


England by the name of Richard Duke of York, younger 
Son and ſurviving Heir Male of Edward the Fourth. My 
Lord Bacon does take a particular notice, that Pertiy 
Warbeck in that very Treaty was not named nor contain. 


ed, becauſe he was no Rebel, but one that contended for 
the Title, Afterwards when Perkin was fled into Scotland, 


and there received by the Scotiiſb King, Henry the Se. 
venth ſent to have Perkin delivered up, and it was one 
of the principal Inducements of the King to accept of a 
Peace upon that condition, giving for an argument, that 
Perkin was a Reproach to all Kings, and a Perſon not 
protected by the Laws of Nations; but the Sco7ch King 
peremptorily denied ſo to do, ' ſaying, That be (for his 
part) was no competent Fudge of Perkin's Title, but that he 
had received him as a Suppliant, prolected him as a Perſon 
fled for refuge, eſpouſed him with his Kinſwoman, and aided 
him with Arms, upon the belief he was a Prince, and there- 
fore be could not now with his Honour ſo unrip, and (in a 
fort ) put a lye upon all that he had ſaid and done before, as t1 
deliver him up to his Enemies, This was ſo peremptorily 
inſiſted on by the Scotch King, that Henry the Seventh 
was at length contented to'wave the Demand, and conclude 
a Peace without that Article ; notwithſtanding the King 
of Scotland had often in private declared, that he ſuſpect. 


ed Perkin for a Counterfeit. 


XI. Perſons that have wronged or defrauded Kings of 
their Revenue, eſpecially in England, upon Letters of Re- 
queſt to thoſe Princes whither they have fled, have bcen 
delivered up. +: | 
Some Florentine Merchants of the Society of the Friſcs- 
Baldi, being made Collectors and Receivers of the King's 
Cuſtoms and Rents in England, Wales, Ireland, and G4. 
coigne, running away with thoſe Monies, together with 
all their Eſtates and Goods, for Rome, the King ſent 


his Letters of Requeſt to the Pope, deſiring that they 


ſent over to ſatisfy him for the damages he and his 
bjects had ſuſtained by them, promiſing not to proceed 
againſt them to the loſs of their Limbs or Lives. Upon 
which Letters, the Pope ſeized on their Goods, 15 not 
yo ong 


ag be arreſted, and their Perſons and Goods ſeized, 


0 
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long (after the King writ for the ſeizing of their Perſons, Noll. Rome 4. 
for anſwering of other frauds and injuries. | - 2. M. 16. 
he like was done for one Anthony Fazons, who had * 
175 500 l. of the King's Monies, and running away 

with it to Lorraine, the King writ to the ſame Duke, de- 

rig that ſearch might be made, and his Perſon ſeized Clas/ 8. E. 2. 
| upon, and his Goods ſecured in every place within his M. 3! Dorſo 
Territories, till he ſhould ſatisfy the ſaid 500 J. | ens 


* & 
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1 CHAP. XI. 
Ot Contribution paid by Places Meuter to 
5 both Armies in ar. 
et : <Þ 
| I. Of force uſed to Neuters whether War not yet aftually formed in 
lawful. | ; place. 
II. Of Neuters, their duty confider'd | VIII. Where a Country is fully poſ- 
in reference lo either of the wwar- ſeſt, whether payment then is 
"ring Parties. | lawful. 


III. 1Confiderations general touching IX. Of the flate of thoſe that live 


- WU C(> ow My ww ww * 


be ſame, and the chief matters 
that are objected by theſe that 


on Frontiers, their condition conſi- 
dered in reference to procure their 
Peace by Contribution. 


— e thereat. 
IV. The Caſe flated generally in the 


X. Of interdiion by him to Places 
from whom faith is owing, Con- 
| tribution notwithſtanding being 


queſtion projounded to our Saviour 
of paying tribute to Czar. 


f V. Is the, payment of Contribution paid, whether the ſame creates 
ta pn Enemy, what is neceſſary to an offence-in them. | 
8 bt diſtinguiſhed in the beginning of XI. Of the genuine Conſtruction of 
N LOVE; 1251 265 | ſuch inter dict ions according to the 
; VI. Of a ſecond diſtinguiſhment true intention of the ſame. 
a | drawn out of the firſt, of ſuch | XII. Of the impunity and puniſh- 
payments, when a War is actual- ment that ſuch innocent Offenders 
5 o may be ſubjected to, in caſe of be- 
. VII. bre a man pays, but miſlikes ing queſbioned for the contempt by 
h le cauſe, whether excuſable, the © their right Governors. 
y LT; T.is manifeſt there is no Right of War over Neuters 
, Il in War; yet becauſe by occaſion of the War many 
is Wl things; are uſually. done againſt ſuch (Borderers eſpecial- 
d y) on pretence of neceſſity, there can be no Excuſe för 
n the act, unleſs it be apparent Neceſſity, and that the 
It ameought to be extreme, for then it may give a Right 


Over 
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over what belongs to another Man; for in ſuch caſe if 
the neceſſity be manifeſt, there may be ſuch a Proportion 
exacted as rhe neceſſity requires, that is, if the Cuſtody 
ſuffices, the Uſe of the thing is not to be taken; if the 
Uſe, not the Abuſe, be neceſſary, yet is the Price of the 
thing to be reſtored. Moſes, when the higheſt neceſſity 
urged him and the People to paſs through the Land of 
the Idumeaus, firſt he faith, be would paſs along the high. 
way, and not divert into their Corn fields or Vineyards , if 
be had need but of their Water, be would pay a price for i, 
The worthy Captains, both Greek and Roman, have done 
the like : In Xenophon the Greeks with Clearchus, promiſe 
the Perfians to march away without any damage to the 
Country, and if they might have neceſſaries. for Money, 
they would take nothing by force. This Virtue is often 
* See to this Commended in * Beliſarius by Procopius his Companion 
purpoſe his and Witneſs of his Actions. | 
excellent | 
Speech to his h | 
Soldiers near Sicily, when he marched into A/ric#, and the Narration of his March 
thorough Africk. Vandal. 1. | 


II. And as the Law doth preſerve the Eſtates and Ter- 
ritories of ſuch Neuters, or thoſe that abſtain from War, 
ſo on the other hand ſuch ought to do nothing for either 
Party, but eſpecially for him who maintains a bad Cauſe, 
or whereby the Motions of him who wageth a juſt War 
may be retarded ; and in a doubtful Cafe they ought to 

Exemplim ſhew themſelves equal (as we have mentioned elſewhere) 


nobile vide to both in permitting paſſage, in affording Proviſion for 


apud Paru- the Legions or Navies, and in not relieving the Beſieged. 
tam, lib. 8. 


Thucydides J. 1. It is 1he duty of the Athenians, if they would nat fide with 
any Party, either to prohibit the Corinthians from raijing 
Soldiers out of Attica, or permit them to do the like, So the 


Emperor and Confederate Princes of the Empire, with the 


Cantons of Switzerland in the late German War, and ſo of 
the King of England, who was ſo careful to preſerve the 
Neutrality, that he iſſued forth his Proclamations to pro- 
hibit all Perſons, of what Condition ſoever, to become 

Soldiers in the Service of any of. the warring Princes. 
was objected by the Romans againſt Philip King of the 
Macedonians, That the League was violated by him two 
ways, both becauſe be did injuries to the Fellows of the — 
| eopit, 


* 
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People; and becauſe be aſſiſted the Enemy with Aids and Money. 
wo ſame things are urged by Titus Quintus in his Confe- 
rene with Nabis, Yet thou ſayeſt, I have not violated you, 


the hor zour Friendſhip and Society, how often ſhall I prove 

the Whhe contrary ? In ſhort, wherein is Friendſhip violated ? 

ity By theſe! two things efpeczally : If thou haſt my Friends Procap. Goth. 
of Wir Enemies: if thou art @ Friend to my Enemies: be is 1. 

b. Vectaned an Enemy who ſupplieth them with what is uſeful . 

if Ir the War. | | 


III. But now there are many things that are uſeful for 

ne che War worthy of ſome conſideration, the which are not 

iſe No accounted at this day by the Laws of Nations; un- 

he derſtand me, That I call the Laws of Nations, which is 

y, Wat this day univerſally practiſed, as namely the ſupplying 

en eicher or both of the warring Parties with Monies, or 

on that which is called Contribution. Now if the Minds of 
the Subjects cannot be ſatisfied by the declaration of the 
Cauſe, it will certainly be the Office of a good Prince or S. in Ferb. 

ch Ceneral rather to impoſe upon them Contribution than %a P. 1. 
Military Service, eſpecially when that Prince or General 3 Wl 
hath an Army ſufficient to proſecute his Deſigns, the” 

er» Wwhich a juſt Commander may uſe as God doth the ready 

ir, Service of the Devil. 13 03% 

ir WW The moſt excellent Grotzas having moſt incomparably 

ſe, treated on, and cleared all the important Objections againſt 

ar a juſt War, together with the Incidents of the ſame; yet 

to chis main one of Contribution or paying to both Armies, 

re) whether lawful, he hath not touched in any other words 

for but theſe, Qzod ſub tributo utrique parti præſtando factum 

:d. N in Belgico, Germanico bello nuper vidimus, eſtque id con- 

1% tanenm mori veteri Indorum + : and ſo cites a ſaying in rt. 4 Jure 

ing WE Drodprus Siculus *, of the Peace that thoſe People main- 5%. ac Pacis, 

be WF tained-in their Poſſeſſions by reaſon of ſuch Contributions. Wa oy 

he I But to many Perſons this Inſtance, without further ſcru- & Tig. 2. 

of tiny, proves inſufficient; for there are many, who not 

finding this Liberty in their Conſciences, unneceſſarily 

chuſe rather to give up their Bodies to reſtraint, and to 

abandon their whole means of Subſiſtence in this World, 

both for themſelves and their Children, (which ought not 

ſondly to be done, unleſs we would be worſe than Infidels, as 

de Paul ſaith) they ground their Reſolution on this Reaſon, 

du they know not whether the Monies they give may 

TGA 5 not 


Deut. xiii. 


which followed him were always ready to defend him. 


the peculiar People, to whom God hath given the large 


exerciſe ſupreme Juriſdiction over us, the privileged 


Lands, which GOD himſelf laid out for us, by which 
means the Emperor and Senate hold this very Temple in 


impure Blood; which as they are the price of our Blood, 
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not furniſn to the Deſtruction of many Innocents, and 
perhaps the juſt Magiſtrate; yea, and the total ſubyer: 
ſion and ruin of their Country, Liberty, and Religion; tend, 
and therefore though Men give and, beſtow their ow 1150 
where they pleaſe, yet in ſuch Caſes they may not; there. the 9 
fore it may not be impertinent to examine whether theſ md. 


be neceſſary Scruples in themſelves, and ſuch as admit gf Ti 


no exception of Liberty, or whether thoſe Scruples be ajul 
reaſonable, or indeed meer ſcandal. 15 the 
IV. The Scribes and Phariſees ſought two ways to en. 
trap Our Saviour; one was if he had blaſphemouſ 
taught a new Religion, and a new God, (viz. himſelf) 
they hoped the People would be provoked to ſtone him 
for this, according to the Hebrew Law : The other was, 
to bring him within the compaſs of Treaſon, as if he could 
not lead great Multitudes after him without traiterous de- 
ſigns ; but this Gin failed too, becauſe the Multitudes 


However, when he was at Feruſalem, where the Roman 
Troops and Prætor were, they thought they had him 
ſure, by propounding this Subject to him: 

Is it lawful to pay Tribute to Cæſar? Which was as much 
as to ſay, We who are deſcended from Abraham, and are 


Privileges of the Earth at home, to bathe ourſelves in 
Rivers of Milk and Honey, to have full Barns and many he 
Children; yea, that GOD himſelf would be adored in © 
no other place of the World but at this our Feruſalem, and p 
that abroad we ſhould triumph over the Barbarous and un- by 
circumcifed World by virtue of that Militia, which he WM +. 


never ordered for any but ourſelves ; how are we then 


s 
in Duty or Conſcience to ſubmit now to the Ordinances of g 
the Uncircumciſed Romans ? Or what Right can he have to n 


Seed of Abraham, by levying of Taxes on our Eſtates and 


ſlavery, and inſult over our very Conſciences and Rel. 
gion, by defiling our very Sacrifices with the mixture of 


and a Tribute far above Cæſar's, (payable in no other Place 
but this Temple, which GOD himſelf built) - has 


, 


\ 
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Bluod ought not to ſeem too dear to be ſacrificed for the 
Liberty of theſe: and though the Roman State could pre- 
end, yet what can this Cæſar pretend? Every man's Con- 
ſcience knows that it was but the other day he uſurpt over 
the Senate, in which reſides the true Juriſdiction of Rome; 
and if that were otherwiſe, yet how can he pretend to a 
Tide unleſs Poiſon be a Pedigree, or violent Uſurpation 
ajuſt, Election, by which he who is but the greateſt Thief 


in the World would now paſs for the moſt Sovereign and 
Legitimate Prince ? How then are we in Conſcience ob- 
liged to pay Tribute to this Cæſar? Though thoſe Law- 
yers thought in their Conſciences that they were not to 
bay it, and that Our Saviour likewiſe, as a Jew, thought 
too; yet they ſuppoſed he durſt not ſay ſo much in the 
crowd 3 nor yet deny it by ſhifting it off with Silence, leſt 
the Roman Officers ſhould apprehend him : But when Our 
Saviour ſhewed them Cæſar's Face upon the Coin, and 
bade them Render to Ceſar that which was Ceſar*s, and to 
GOD that which was GO D's; His Anſwer ran quite 
otherwiſe, not as ſome would have it, that by a Subtilty 
he anſwered not to the Point propoſed, for then the ſenſe 
of the whole Text would ſound very ill in ſuch Terms, viz. 
If there be any thing due to Cz/ar, pay him it, and if any 

you to GOD, then pay it likewiſe ; 
This had been a weakening of GOD's Right for Cæſar's, 
and to have left a deſperate doubting in a neceſſity : *Tis 
beyond all cavil that Our Saviour's Opinion was poſitive for Matt? xxii. 


thing is due from 


paying of Tribute to that Ceſar, becauſe de facto he did 29: 


pay it; and the plain Reaſon of it appears evidently in 
this his Anſwer: Cæſar's Face was upon the Coin, that 
I to ſay, Cæſar by Conqueſt was in Poſſeſſion of that 
Coin, by poſſeſſing the place where he obliged them to 
take it; coining of Money being one Prerogative of Sove- Cote 3. Eiſii. 


nign Power. 
V. But to come more cloſe to the Queſtion, whether 


Contribution may lawfully be paid: Firſt, we are to 
make a Difference bet wixt perferre & inferre bellum ; the 
one is active, and properly at the beginning of a War, 
and in a place where yet no War is, and where its Cauſe 

uy, and not its Effects can be conſidered ; in this cate 


every thing ou 
Man's Conſcience 


gh* to be very clear for Warrant 


„ becauſe of the Calamities whic 


of a 
h he 
helps 


fol. 16, 17. 
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helps to introduce, and is in ſome manner the Author of; 
the other is paſſive, and there where War, or the Powe; 
of War is actually formed, which is the Cäſe of this 
Diſcourſe. EE ny ns og 

VI. Secondly, we are to diſtinguiſh betwixt that 
which cannot be had, nor the Value of it, unleſs we 
actually give it, and that which may be taken by the Lay 
of War whether, we contribute or no. 

VII. Moſt certain it is, though a War be not yet 
actually formed in a place, yet a ie Conſcience, 
which likes not the Cauſe, may be excuſed in contributing 
to it in this one Caſe, viz. If ſome number of Men, able 

to take what they aſk, demand (with, an armed power) 
the payment of a certain ſum to be employed in Was, 
then in ſuch a caſe, the Man, whom we ſuppoſe, may 
Pay it as a Ranſom for his Life, or give it as a Man doth 
is Purſe, when he is ſurpriſed in the Highway, becauſe 

to this Man it is as much as if the whole. Country were 
Procepius in Poſſeſſed with an armed Power. So ſeveral Dutchies and 
the third of Seigniories dependent on the Empire, did in the War 
Goth.of Totilas between them and the Crown of France, pay Contri- 


4 H. "oY 2. 


when he be- 2 

ſieged Rome, bution. oe 
D TT. 52; Fiend 4-40; | 
interim per omnem ltaliam nihil mali intulit 3 ſed juſſit cos ita, ut ſoliti erant, terram 45 
perpetuo ſecuros colere, modo ut ipi Tributa perferrent This, ſaith Caſſihdore, is the it 
greateſt Praiſe. 12 17. 0 legs i 30) 


But if the Perſon or Country be not for the time in full N fde 
Poſſeſſion of him whoſe Cauſe he ſcruples at, and that he 057 
or they have not a probable fear of extreme danger, nor i 
as probable aſſurance, that without his help the thing de eq 
manded nor its value can be taken from him or them Pie 
then there is little Excuſe remains for the Act, becauſe fe 
the very Act (which his Conſcience diſlikes) participates WW ”! 
more of Action than of Paſſion. 5 | 
VIII. But where a Man or City is fully poſſeſſed by With 
an invading Power (be the fame juſt or unjuſt) from Mii 
whom he or they cannot fly, nor remove their Subſtance, Wits" 
molt certain the payment of Contribution is no gift, any Nag 
more than he (as above) who with his own. Hands being Whit 
ſet upon by Pirates or Robbers, puts his Purſe into then pft 
Hands; for the Laws calls not that a Gift, nor excuſes {Wlh 


| which” hardly can be avoided without Contribution or 
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the Party from taking it: And altho' the Parties may 
employ the fame to the Deſtruction perhaps of Innocents, 


and the like; yet that is an Action out of their Power 


that give, as far as Winds and Tempeſts are, to which 44 F. 3. 14. 


tuo, as we contribute nothing, fo we cannot be ſcru- 4. 5. 3 


pllous in our Conſciences concerning their bad Effects; 2 N 
der is the faine repugnant to the Coenen Low, (which 

teaches us humanity, and the imitation of all their virtues) C. 2. 4 Peng. 
and therefore Perſons, whoſe Lives are innocent and © Pace. Nic. 


harmleſs, ought not to be ſubjected to danger or plunder, 2 


? 


Tribute. 88 

N. Again, thoſe that live on Frontiers, whoſe condi- The quiet of 
ton is more tickliſh and deplorable, becauſe they are not the _ 
filly poſſeſt nor taken into the Line of either Party, theſe bay > 
ht as it were in the Suburbs of a Kingdom, and enjoy Arms, no 
not” the Security or Privileges of others, yet ſuch Per- Arms with 
fons may lawfully contribute to both; for though they 2 — 
be hut partly poſſeſt by one, and partly by the other, in „ihont Cor. 
reſpect of their ſudden abandoning them, yet both Par- tribution. 

tics have the Power of deſtroying them wholly; where- Tacit. Hit. 4. 
fore thoſe former Reaſons which juſtify thoſe fully poſ- wy 
ſeſt, do alſo acquit the Payments of theſe ; for their con- 

dition here is more calamitous, ſeeing they are really but 

Tenants at Will, expoſed to a perpetual Alarm, and that 

both Parties wound one the other only through their 

des, as thoſe this day that are ſituate between France and 

Grmany ; for being perhaps Neuters in the War, they 

ire in that caſe by the Law of Arms to ſhew themſelves E remplum w. 
equal to both, in permitting of Paſſage, in affording 47% vide apud 


map - | i ? 8 Parutam, lib. 
Proviſions for, the Armies, and in not relieving the Be- g Ct. J. z. 


6 | 4. & > 
X Nor can the Interdiction of him to whom ſuch owe , 
Faith and Obedience, any ways create the ſame an Of- 
ſec)” fince the declared Wills of our Governors cannot 
miles all thoſe of our Acts Sins, when we obey or ſubmit 


to that Power, which againſt our Wills (as much as 

aganſt' theirs, and it may be with more of our Miſery) 

ith dwweſted them of the Power of their Rights, and de- 

fed us of the Power of their Government; and by the Ger. de Jure 

Bivgf War, they who have overcome, ſhould govern Belli ac Pacis, 

Hole whom they have overcome; and therefore what- 4.3.6. 8. 11. 
: 2 ſo erer 
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ſoever is exacted by the Conquerors, may juſtly be paid 
„„ 775 0 CHE) | 
And ſince Princes by their Commands cannot change 
the nature of human Condition, which is ſubject natural 
to thoſe fore- mentioned Changes, it would ſeem exceed. 
Jure hoc eve · ing hard to N to almoſt moral Impoſſibilities; ard 
ul 4 1 though thoſe Political Commands were as Laws, yet 
e They -cuptic not ©o'tHe GB, "UE zccording x 
fi, jure feeige the Legiſlatiye Rule, Which is cum fenſa bumane imbui]. 
exiſtimetur. litatis, this is that which is called” the preſumed Wil 
IL. ut vim, * of a Governor, or the Mind of 'a Law: for. in extreme 
P. deja. & neceſſity it is to be preſumed, that borh their Wills pro. 
74% ceeding from the Rigour of what they have declared, 
rather than by holding to that which is their ſuppoſed 
Right, introduce certain Miſeries and Confuſion without 
receiving any Benefit thereby to themſelves. Nor could 
they of Utrecht, and others of the conquered Cities in 
Holland, abandoned afterwards by the French, and entire. 
ly preſerved from Deſtruction, be condemned by their 
Confederates, for the Sums by them promiſed to the Ene- 
my for the Preſervation of the fame, 
And out is Neither are ſuch Commands or Interdictions without thiir 
apparent ſenſe and profit, though; they be not peſiuigely | obeyed ; for 
. thereby 1 to all dhe Weid that they 
Leagues; ſor renounce no part of their Right, no, though it be 
ſuch being there where they cannot exerciſe any part of their jut 
made, the Power. W. NN | | 
ſame remains, | 
mm—_—_ the 8 ä 
fame King or his Succeſſor be driven out of his Kingdom, for the Right of tie 
1 remains, although he hath loſt the Poſſeſſion, Grotius, lib. 2. cap. 17. 
19. | 


* 


XI. Now the true Intention of ſuch Commands or In- 
terdictions' is, that the Enemy ſhould not by any means 
be aſſiſted or ſtrengthened ; but if ſuch Prohibitions ſhould 
be obeyed, nay at ſuch a time, when. they and all ther 
ſubſtance are abſolutely poſſeſt by the Enemy, moſt cer- 


tain ſuch Commands daſh againſt themſelves, and the one 
countermands the other; for if they refuſe to ſubmit in 
ſuch a caſe, then they do that which advantages thel 
Enemies, becauſe at that time they will take all, wheres 
in Caſe of Submiſſion they aſk” but a. part. AI. 


cl. XIII. Ot tie Habal Military part. 


XII. In all Wars there are always ſome, by whoſe 


Diſaffections Enemies gain more than by their Compli- 
ance, juſt as Phyſicians do by Diſtempers. - 

And although, by variety of Succeſſes, the juſt Gover- 
ror. ſhould; after recover that place, which ſo ſubmir- 
ted,to the Power of their Enemies, and for that reaſon 
ſhould; pupiſh thoſe that were pliable to extremg Neceſſity 3 
yet it follows not upon that, that they who ſo conformed, 
ſinned, or did that which was abſolutely unlawful ; for 
ve well Know that reaſon of State often calls for Sacrifi- 


ces where there is no fault to expiate : Oſtraciſin and Fea- In Republica 
lu may make away thoſe who are known to deſerve moſt; 
hu in ſtrict Right (which is the Term of this Queſtion 
the juſt Governor ought to | 
2 1 


te than Faulty. 


look upon them as more 


14 


01 

\ 

eus. <4 

J. 2 vantage that Princes have 

"by Ale Commandir. 

II. The Love that naturally proceeds 
from - Mariners to thoſe that 

e valiant and generous, 

m. Pings in 2 ought nat 
to'liflen too much to the” Com- 
flaints againſt Commanders. 

IV. Of the Faults generally conſider- 

el in Soldiers and Mariners, 

Ve Of. the puniſhments that gene- 

bah wait on ſuch Offenders, 

fr Y Drunkenneſs, Swearing, and 
'olber" furh: fort of Impitties, not 

i le ſuffered in Fleet. 

VII. FA "tis lawful to uſe them 


, (2 the Laws of Nations, but being 


aprebended, are to ſuffer Death; 


If rd how'they-are to be dealt with- 
a y the Lasur of England. 


VIII. It 3s not lawful for a "RAG x | 


- myp to relieve an Enemy, and 
Jen: fo offending, how puniſot. 


FF. 
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IX. Ships taken as Prize, the S, 


Papers, andother muilers conceru- 
ing the ſame, are to be preſerved; 


X. Of things taken and acquired in | 


War ; how the Right of them be- 
comes veſed in the Captars, and 


how that is ta be underſtood by the: 


Law of Arms. 


XI. To fleal the C ables ar other Fes 


niture of the King of England's 


Ships, how puniſhable at this day. 
XII. Ships ſurrendred or voluntari- 
ly yielded, haw to be dealt with, 
and to thoſe that ſhall reſiſt, 'if 
entred by force, whether quarter 
may be refuſed. | 
XIII. Ships of War generally 
© ought not to be yielded 3 but if en- 


may not accept of Quarter, ſtana- 


ing with the Oath called Sacra- 
mentum Militare. Wer 


M 2 XIV. Of 


idem eff ni mi- 
; um, e nibhii 
) mereri. 


tred or diſabled, whether , they 
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raiſe unto him excellent Men, both in Courage and Con- 
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XIV. OF obeying Orders, the ſame | where by Law they ma) bi 11,41, 
, ought punctualiy to be followed; | ed; and how ſuch Dea, 10 
and if broken, though the at ſuc- be punifhed by the Laws of Nati, 
' eeeds well, whether the ſame ſub- | and of England. 

Jelli not the Actor to puniſhment. XXI. Of Seducers, M. ſage carriy, 
XV. Of the Obligation incumbent | and Decayers of Soldiers, boy 5 
en Commanders and Soldiers, to | be handled by the Law of Am; 
| behave them ſelves wvaliantly, and | XXII. Of thoſe that jhall diſibij w 
Re vight of , laying” an Enemy, tribe their ſuperior Officers, by 
XVI. Ships boww obig d by the Law XXIII. Of mutinying, and the 

of | Arms to the Aſſiſtance of one pry att in the ſame, hy 
another: and of the duty of thaſe puniſhed, though they have a juf 
that have Pletts unllor their Con- Cauſe of Complaint. 
oy. I xXXIV. Of: the Care incumbent w 

XVII. An; Enemy beaten ought to be | Commanders and Maflers if the 
purſued, and how far it. is lawful Great Ships, in reference to thei 
10 ſlay fuch flying with their lives fafety, and the puniſhment of cuil. 
In their hands, by the Law of | ful Aer and deſtroying them. 
- Arms, and how the reeking ſword XXV. Of the general Offences at 
- ought to be governed. | | | Sea, hotw puniſhed. 

XVIII. Perſons exempted from the | XXVI. Court Martials how ereg. 
 fuard by the Laws of Nature, ed, and what Operation their 
Nations, Civil and Canon, and | TFudgments have, and upon hom. 
by the Municipal Laws of fome XXVII. Judges and Ad uscaln 
Countries, | Power in reference to giving an 

XIX. Mutinying haw eftcemed, wa- | Oath, and the Admira}'s Paw 
' dued and puniſped at this Day by how limited in the puniſhing if 
fe practice of Armies, and ly the | Offentts. © | 
i Laws of England. XXVIII. Of maimed Soldier: and 

XX. Whether it be lawful to decoy Mariners, and the Proviſions that 
the Subjects, Soldiers, or Mari- the Laws make for them at thi 


ner, of an Enemy to forſake his Day. 


Prince or General, and to bring | XXIX. Of Triumphs. 
ever his Men, Ships or Arms, and | | : 
I. XN excellent General is an Evidence of the Fortune 
>! of a Priuce, and the Inſtrument that occaſions 
the Happineſs of a Kingdom ; and therefore when God 
makes choice of a Perſon to repair the Diſorders of the 


World, or the Good of a particular State, then is his Care | 
ſhewed in the furniſhing him with neceſſary Principles 
to undertake great Matters; the Thoughts are put in his 


Soul by that eternal Commander to execute, he troubles 
and confounds his Enemies, and leads him as by the Hand 


to Victories and Triumphs: And one of the greateſt Ex- 


pedients whereof he ſerves himſelf for this Purpoſe, is to 


let, 


Gar XIIL Ot the abri Military part. 
dabt, to whom he communicates his Care, and who help 
lim to bear the Weight of Affairs. Alexander had never 


conquered a, or made the Indies to tremble, but for 


Epbeftion; Parmenio, and Clitus ; Ceſar gained many a 
Battle by his Lieutenants; and the faireſt Empire of the 
Wörld, which Ambition and the Evil of the Times had 
landed into.three Parts, was reduced under the Dominion 


of Auguſtus by the Valour of Agrippa; Fuſtinian trium- 


pbed oven Perfia, and deſtroyed the Vandals in Africa, 
and the Goths in Itaꝶy by the Aid of Beliſarius and Narſes: 
And it is moſt certain, that Noble Commanders are the 
Clory of their Princes, and Happineſs of the People; on 


the other Hand, Baſe,” Cowardly and Treacherous Ge- 


neralsare the Shame of the one, and the Deſpair of the other. 

II. Hence it is, that Soldiers and Mariners draw their 
Lines of Love even to the Mouths of Cannons with a 
good General, but Mutiny and Hate to the main Yard 


end againſt one that is Bad; for to obey them who 


are not their Soveraigns when they do them Hurt, 


when they inſult and are cruel in cold Blood, and Baſe, 


Cowardly or Treacherous in Battle, is a ſad Neceſſity 
for them, and a hard Eſſay of Patience; yet muſt they 
be obeyed, and the Soldiers and Mariners muſt not rebel 
or-repine, but ſubmit till their Soveraign redreſſes their 
Misfortune. 8 eee ee een OR 

III. Again, Princes ought not to liſten too much to the 
mutinous Demands of the Crew, or any others whoſe 
Ambition watches their Ruin, whereby to conceive An- 
ger againſt their Commanders; for it is eaſier to purge out 
the Choler and Diſcontent that is got under the Hatches, 
than to provide Commanders of Condut?, Courage, and 


* 


Faithfulneſs to govern their Expeditions. HBeliſarius, that 


moſt excellent Commander, who had no other Crime than 
his Reputation, and was not culpable, but that he was 
Poyerful,' having conquered Perſia, ſubdued Africa, hum. 


bled the Gothe in 7:aly, led: Kings in Triumph, and made 


appear to Conſtantinople ſomewhat of Old Rome; an Idea 
of the antient Splendor of that proud Republic; af. 


ter all his eminent Services, this great Perſon is aban- 
doned to Euuy: A Suſpicion, ill grounded, deſtroys the 


Procopius Hiſt. 
Vandal. in Vi- 
ta Beliſarii. 


Vide Sir Pal. 
ter Ralegb's 
Hitt. Vol. II. 


Value of ſo many Services; and a ſimple Fealouſy of State, 3 
ylped them out of the Memory of his Prince: but he 
N 4 reſts 


Edit. 17 36. 
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The Ingrati- veſts. not there, for the Demeanor had been too gentle, 
| 2-7 uy if Cruelty had not been added to Ingratitude ; they 
by Princes to deprive him of all his Honours; tliey rob him of all hi 
many Brave Fortune; they take from him the IUſe of the Day and 
_— 1p 1 Light, they put out his Eyes, and reduce him to the Com, 
Commanders, Pany of Rogues, and the miſerable Bæliſarius demand z 

| there particu- Charity ; even that Beliſarius the chiefeſt General of his 
larly enume- Age, and the greateſt Ornament of th Empire, who after 
rated. ſo many Victories and Conqueſts, accompanied with ſo 
high. and clear a Virtue, and in the midſt of 'Coriftendon 
was reduced to ſo abject and low a Miſery. 
Nor was this tuck and haſty — * Fuſtinian let 
dip without a cruel Payment; for. Narſes, who was as 
well a Succeſſor, in Merit as in Authority to Beliſarias, 
having notice of a. Diſdain, conceived: likewiſe againſt 
him upon a ſingle Complaint, reſolved not to expoſe 
imſelf as a Sacrifice to their Malice; and therefore 
inking it better to ſhake off the yoke, than ſtay to be 
oppreſſed, ſoon ſpoiled the Affairs of FJuſtinian, for the 
Gaihs revolted, and Fortune would not forbear to be of 
the Party vvbich Narſes followed, nor to find the Barts- 
rian where ſo brave a Captain was engaged. Therefore 
not one or many Faults are to be liſtened to againſt 
Commanders, but patiently! heard and redreſſed, not to 
diſgrace or loſe them; for ſuch having committed a 
Fault, yet being admoniſhed by love, may endeavour by 
future Services to make recompence by ſome noble Ex- 
ploit; but diſgraced, become Inſtruments often of Danger 
and Ruin tg their Superiore. 
IV. Soldiers and Mariners Faults are eber proper u 
| thomſclves, or common with others. 

Thoſe are common with others which othet Men fil 
into, and are corrected with like ordinary Proceedings as 
other Crimes of like Nature, ee ge Thett, | 

| Adaltery, and ſuch like. 

BD Thoſe are proper which do mote min to the 
FI Pf + Naval Military part, and are puniſhed by ſome unuſual or 

b. caſtrenſi pe-. extraordinary Puniſhment : As are theſe; Not to appear 

eulio, & C. rot at the over - muſters or calling over the Ship; to ſerve un- 

dem tis, 1. 12. der him he ought not to ſerve; to vage or wander long 

8 e from on Ship- board, altho! he returned of his own accord; 


anzene& C.q to fotſake his Fleet, Sanadroe, Ship, Captain, Com. i + 
wot Miliegriees If mander, 
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minder,oor Officer; to leave his ſtanding to fly over to 


he diſobedient to his ſuperior Officers; to loſe or ſell his 
ums; r to ſteal another Man's; to be negligent in his 
Officer's Command, or in his Watch; to make a Mutiny ; 

w-Hh.cfirſt out of the Battle, and the like, which ate 
5 uently ſet forth in the Titles of the Digeſt and 
Cale of:Milicary: preg and other like Titles which ac. 
company them. 21:40 

ran, who! 3 the Life of Alexander the Great, 
obſerves, Every thirig is counted an Offence' in a Soldier, 
ubich it done contrary: to the common Diſcipline, as to m 

negloctful, ſtubborh, and ſlothful. 

VW. The Puniſhment wherewith Soldiers and ae 
ne corrected, are thoſe corporal Puniſhments, or a pecu- 
ny Mulk or Injunction of ſome Service to be done, or 
2 motion and removing out of their Places, and men 
them away with name. 

By capital Puniſnment is uridinſig]d for the bo 
per Death, or at leaſt: beating with Cat wwith' Nine Tails, 
asthey commonly term it, Ducking, Wooden-Horſe, aun. 
ait and ſuch like, unleſs happily it be pardoned, either 
for the unſkilfulneſs of the Mariner or Soldier, or the 
Mutiny of the Crew or Company, being thereto drawn by 
Wine, Wantonneſs, or for the Commiſeration or Pity of 
the Wife and Children of the Party offending; all which 
r leit to the Diſcretion of the Lord en, and Wer 


the Supreme Commanders or Captains. 


VI. It is neceſſary that in Armies ant Fleets, all 
manner; of Impiety ſhould be prohibited, eſpecially 
that of Swearing and Curſing ; for ſuch Sins are ſo 
ſooliſn that they unawares trip Men into Damnation, 
rendring Men worſe than Beaſts, by how much the more 
they court that Vanity of Sin, without any of the appen- 
dent Allurements which other vitious Actions are accom- 
panied with, the fame in the end teaching Men to diſavow 


OD in their diſcourſe and actions, by their intemperate 


and inconſiderate invoking him in their Oaths, Againſt ſuch, 
. alſo! againſt: thoſe that ſhall give themſelves up 10 Curſing, 


Enemy; to betray the Fleet, Squadron, or Ship; to 


Ererratians, Druntenneſo, Uncleanneſs, or other ſcandalous 13 _ 
aftions in Derogation of God's Honour, and corruption of Good . 9: 4 


Manners > Fines and Impriſonment, or futh other Puniſhment 


hace; may 
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ma be inflited on them by a Court: Martial, which is ngy 
By Order of reduced to the Forfeiture of one day's Pay; but for Drunk. 
— pa. enneſs, the ſame extends not to Commanders, or other 
Duke of 75rd, Commiſſion and Warrant Officers, for they upon Conyic. 
1666. tion before the Auniral, ſhall: be: rendered uncapable of 
their Command. 
Artic. 1. And a Lyar convited on ay" i ſhall be hoiſted 
the, main Stay with four Braces, having a Broom 
— Sbovel tied to his Back, where he ſhall continue an 
Hour, every Man crying, A Lyar, A Lyar, and a Week 
following, he ſhall clean the Ship's Head and Sides with. 
out board, according to the antient practice of the Navy; 
if he receives greater Wages than for an able Sea-man, 
then half a day's. Pay. 
VII. By the Laws of Nations, Spres may be ſent to ſur- 
vey the Enemy's Force, Fleet, Station, or Squadron, and 
ww. c. 3- make diſcovery of whatſoever may give advantage to the 
— 2 8 Perſons ſending: So Moſes and Joſbua did into the Hily 
riis pun. Land. On the other hand being deprehended, they are 
to be put to death, as Appian ſaith. But whether it be 
lawful to make Spies of the Subjects of that Prince with 
whom the War is begun, hath been ſome doubt: It is not 
lawful for a Subject to kill his King, nor to yield up his 
Ships of War without publick Council, nor to ſpoil his 
fellow Citizens, to theſe things it is not lawful to tempt 
a Subject that remains ſuch; nor may any reply, That to me 
him who impelleth ſuch a Man ta a wicked Act, that Act, N vi 
as namely the betraying of his Enemy, is lawful; no body fer 
doubts, he may indeed do it, but not in that manner; by 
but yet if a Subject: will voluntarily deſert his Prince and A 
Country, 2. e. ſo enter into a Correſpondency with the e 
Enemy of it, without any impulſe but his own covetous la 
92 Ow or revengeful Mind, ſurely it cannot be unlawful for the da 
* Den, Other to receive him. We receive à Fugitive by the Law it 
of War, ſaith Celſus, that is, it is not againſt the Law of P. 
As was in War to admit ſuch, even a Traitor, who having deſerted WM © 
2 ” PL Ihe Ememy's part, electeth ours; however. ſuch Perſons ought BW © 
Iche Kan. not to be rendered, unleſs expreſsly ſtipulated *, but il * 
Antiochus, Po- Oought to be pardoned. By the Laws of England, if am L 
%% i excerpt. Officen,. Soldier or Mariner, in actual Service, and in the . 


eat. 11. 28: Pay in bis Majeſty's Fleet, or any, other Perſon in the jane, I 


C bvid,: cx entiriain apy; Intelligence toon with ay 


non decet. King. 


Gaar. III. Of the Naval Military part. 187 


King, Prince or State, being Enemy to, or any Perſon in Stat. 13. Car. 
Rebellion "againſt bis Majeſty, bis Heirs and Succeſſors, , * AM" 
without: Leave or Authority from the King, Admiral, Vice- * M0 
Himiral; or Officers in Chief of any Squadron, they are 10 
ſyfer Death. Now the bare receipt of a Letter or Meſſage 
Com an Enemy, will not make a Man ſubject to the Pe- 
ed calty. of this Article; and therefore the ſubſequent Article 
m {MWcxplains the precedent, in which it is provided, That if 
an an inferior Officer, Mariner, or Soldier, ſhall receive any 
k WW [iter or Meſſage from any King, Foreign Prince, State, 
n. „ Potentate, being an Enemy, or on their behalf ; and if 
7; % Perſan doth not reveal the ſame within Twelve Hours, 
n, Wl having opportunity ſo to do, and acquaint his Superior Com- 

nander with it, ſuch Perſon is to ſuffer Death; ſo likewiſe, 
J ſuch Superior Officer or Mariner being acquainted there- 
1d WE with by an Inferior Officer, Mariner, or other ;' or ſuch 
he WR Superior Officer, Commandor or Mariner, in his own Per- 
in, receiving a Letter or Meſſage from any fuch Enemy or 
re WE Rebel, and ſball not in convenient time reveal the ſame 10 
be WY the Admiral, Vice- Admiral or Commander of the Squadron, 
th all ſuffer the like pain of Death, or . ſuch Puniſhment 
ot a Court Martial ſball inflift, Now Spies are put to 
is Death ſometimes juſtly by thoſe that manifeſtly have a 
is juſt cauſe of Warring by others, by that licence which 
vt the Law of, War granteth ; nor ought: any Perſon to bo 
to moved with this, that ſuch being taken, are puniſhed 
t, with Death; for that praceeds not from their having of- 
ly WR fended againſt! the Law of Nations, but from this, that 
; by the ſame Law every thing is lawful againſt an Enemy; 44 Leg. Corn. 
d And every one, as it is for his own Profit, determineth «*Sicarizs pun. 
16 either more rigorouſly or gently : But that Spies are both Tacir. Hip. 5. 
us lyful and practicable, there is no F. for at this 1 
1e day by the general Inſtructions of Fleets, there are al- 
ways out of each Squadron ſome Frigates or Ships ap- 
of pointed to make diſcovery of the Enemy; and upon ſight 
4 to make Sail, and to ftand with them, in order to take 
it Wl cognizance. of their Force, as well Ships of War as Fire- 
ut Ships, and in what poſture they lay; which being done, 
9 Wt hoſe detecting Frigates are to ſpeak together, and to conclude 
be en the Report they are to give, which" done, they return to 
„bar reſpective Squadrons ; ſuch Ships in ſuch Service are 
y WW fotobliged to fight, eſpecially if the Enemies Force _— 

Wl, 5 EE: them 


tic. 4. 


* 
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them in number, or unleſs they ſhall have an apparey 


4 


Advantage. 


- 1 


z 


| Barvl. Ig. VIII. Again, it is not lawful for any, be he Friend or 

. # 244 Neuter, to relieve an Enemy, much leſs for a Soldier g 

n Mariner in pay, to ſupply him that conſpires the deſtrudiiy 

| of. my Country, is a liberality not to be allowed of: He ig to 

Procopius be accounted an Enemy that ſupplies the Enemy with 

- Goth. 1. Neceſſaries for the War; and therefore by the Laws «& 

LI War is ſo to be eſteemed ; and by the Laws of England. 

5 gg 5 Py 1f any Perſon in the Fleet relieve an Enemy or Rebel in time 

tic. 5. of War, with Money,, Viftuals, Power, Shot, Arms, An. 

2 munition, or any other Supplies whatfacyer, dirggiq or indi. 
1-10 oo; FE or hell utter. Deaths; fn anno 

Artic.6. IX. Ships being aſſaulted and taken as. prize, all the 

Papers,  Charter-Parttes, Bills of Lading, Paſs-ports, and 

other Writings whatſoever that ſhall he taken, ſeized, 

found aboard, are to be duly preſerved, and not torn or made 

away; but the very Originals are to be ſent up entirely and 

without fraud ta the Court of Admiralty, or to the Comman. 

der appointed for that purpoſe, in order to the Condemnalion 


* 


5 0 » : but 
of 1 pain of the Captors loſing their Share in Wl ing 
the Prize, and alſo. ſubjet# to ſuch other Puniſhment as fo 


Court Martial ſhall think fit. Wo 

X. The Right of taking of Spoil was approved of God, ." 

within thoſe natural Bounds which have been already pl 
mentioned, as is further evinced by the Appointment of ll th 
God in his Lam concerning the Acquiſition of Empire I n 

Deut. xx. 14. over the conquered, after refuſal of Peace, All the /pol i 3 
| l bereof ſhalt thou take unto thyſelf, and thou ſpall eat the h 5 
of thine Enemies, which the LO R:D thy GO D hath givn 4 

thee, Hence it is, that things taken from the Enemy, ; 

= reſently become theirs that take them by the Law af 0 
"ch ations, and fuch Acquiſition is called Natural, for not 6 
Leg. Nat g. ull. any cauſe, but the naked fact is conſidered; And thence Wl i 
— f w64 W þ * ariſeth; for as the Dominion of things began Wl 7 
rerum Dio. from Natural Poſſeſſion, and ſome print of the ſame . ! 
- mains in the things taken in the Land, the Sea, and the ? 

Rue armis Air, ſo likewiſe of things taken in War; all which in- 
nous oy ſtantly become theirs that firſt become Captors : and from I * 
parta belli #20 8 . X 
jure non dimit· the Enemy are judged to be taken away thoſe things allo Wt * 
tendq. Fhich are taken away from the Subjects of the Enemy. 
But though this gives a Right to the Captors, yet 2 

* 5 D muſt 


ut be underſtood to the Soveraign, or to the State that 
mployed them, and not to themfelves; but if they have 
any ſhare of the Prize, the ſame proceeds by the conde- 


: 


fin! or grant of the Soveraign, which may be en- 
iged' or abriged as occaſion ſerves; and therefore by 


re Laws of England, Ships of War having taken a Prize, Artic. 7. 
Oboe and all manner of Lading is io be preſerved, till Ad- 

achten ſpall puſs; but that is to be underſtood, where 

the Sup. voluntarily yields: but Ships whom they ſhall 

aatilt}\and' take in fight as Prize, the pillage of all man- 

ner of Goods and Merchandizes (other than Arms, Am- 

munition, Tackle, Furnitures or Stores of ſuch Ships) as 

full be found by the Captors, upon or above the Gun-Deck By the dona- 
of the Ship, become theirs; but this is to be underſtood tion of his | 


uhere ſuch Prize may lawfully be poſſeſt; for there are Majeſty. 


times when ſuch are not to be meddled with; and there- 
fote it is againſt the Rules of War in Fight, if ſome of the 
Enemies Ships are there diſabled ; yet thoſe Ships that 
did ſo diſable them, if they are in a condition to purſue 
the Enemy, cannot during the Fight take, poſſeſs, or 
burn ch diſabled Ships, and the reaſon is, Jeff by ſo do- Artie. 8. 
ing eme more important fervice be laſt, but they are to wait 
for ſuch Booty, till the Hag- Officers ſhall give command 
for the ſame. ff.. ĩ⁊ͤ os 
axali, King of Algier, in the famous Battle of Le- 
dane; having behav'd himſelf very valiantly there againſt 
the Obriſtians, | fo that he deſtroyed ſeveral of their Gallies, 
allthers, he took amongſt the reſt of the Gallies of Pietro 
Bia of Corſa, of the Prior of Meſſina, and Ludovico Ti- 
dieb of Trabu, and Benedeio Soranzo, the which he towed 
after him before the Battle was compleated; but that 
od the loſs both of the one and of the other 
the Turks out of Covetouſneſs of the Plunder, or g. peigub. 
other wiſe thronging into them, occaſioned their tak- Yer. fol. 127, 
ing fire, in which the Victors, in thoſe Flames became 128. x 
Villims, and after followed the total Rout of the Ottoman 


fl 

XI. It is almoſt impoſſible, but that in Ships of War, 
which in theſe days carry fo conſiderable a force of men, 
there will be ſome amongſt them that have Heads of kna- 
very, and Fingers of Lime-Twigs, not fearing to ſteal - 
that from their Prince which is applicable only for the 
ao" Ty :2107Js.4 93 155 | Good 


ien 
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: | ſuch ſort of Night 1 Ss 
190 Good of their Country ; 1 niſhed ; and therefore þ 
caught are to be ſevere Ay Anchors, Sails, or ay 
79h take away any Ca w of the Powder or Arms, » 
Artic. 8. _—_ Ship's OE * bft the N to N 
tion of the Ship, ifhment as the 9y. 
oc rm cs n 
2 of the Offence foal! be foun Veſſels tak 
E | . S Hibs or el laken 
gg e he Nin Ai, Foy 8 Si 
3 m | Prize. without fighting ? non 2 Be ſtripped of their 
— Cyrus as | Birney s being foreigners, i lag 2d, or evil mntreated, 
- 29 ary Chace or in 2 : e to render _ Ong 5 
Haia 5 fo offending tend to thoſe thats 
l Lo 44 efpreſaly — þ "fob moſt certain, by the 
him, Non me- ſti ately ſhall maintain a Fig | Bartlet and taken, there 
am, inquit, non tin s, if the Ship be arity 3 and if a Ship 
diri- Law of Arms, if tl hat of Charity ; 
pies, dibilenimn pedo tne reſtriction bur tha even till the laſt, and then 
—— jam ſhall perſiſt in n ſome doubt, whether 
a : a "re [i | a/ igno- 
4e Lal. ma yield to mercy, there ha to ſuch (for they may ig 
tua funt, tua YU | ht to be given d cauſe) but in Captive 
#ll; perdent. Quarter 3 with courage a ba there is no danger, 
do way” wm — yield Or = od err there muſt be ſome 
6. 49: Now that fuck may be D Jutg 
4 850 . antecedent Crime, and that h; and ſo we ſee great 15 
5 S a would think 3 —— and thoſe that have N 1 
3 4 ed to the bw: #7 he | ife not accepted, th 
"Princes in- 3 yielding on Wer eee Faſtin of the My aſt 
deed are Gody, OF they were convinced o ith Hatred or Cruelty ; 1 | 
ol ur ad wevirtheleſ Fünen Wie with unſufferable 
hear the pray. ine had blotted their —_— Faith'or any Right of a 
ers of ſuppli- 2002 aces; if they had violate if they were Fugitives : _ 
cants, 1 — as of Ambaſſadors z Taliation, except 2 re 
9 Law of. Nature admits 1 hath offended; nor dot af 
Syracuſe indi fict 
—— A that the Enemies * und by the Laws of HE 
cuſed for pe 1 one Body ; tho 1 Arms, and at this o 
. R e 
| Children of Qiſed, in all Fights, 5 n 
_— Backes r- — their Motion, and to „ ound 
r 4 Fire- ſnips and to Mobs and generally the _ 2 
a | 0 te | 
d Pian. pas. beſt to cut off * to death, if taken, and the Veſt "taken, 
of Dion. Pla- in them are to be pu 
tarch. Timon, | Aa | ; 
Dion. 


att 
Y 


1s 


XIII. Every Captain or Commander upon ſignal or order of Artie. 10. 


1144 


And Pohbiu, 


ale ©, Aeth th 
repugnant to their Oath, called Sacramentum Militare, to the Oach thus, 


yarter or to ſtrike, and having begg'd a new Life and Obremperatu- 


1dlity;to thoſe whom they were bound to kill few hours, eee nie 


tw gf, their Amer Obligation to him, they ſhould, Kill, roribus, Inne 
tis fe place where the quarter was given: However, vine a 
this Fidelity. 1 4 


4\\ 
La 


king, quarter 3, but. when the Battle is over, and that time nuecper Sa. 


edu! 


which cramentum. 
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which is termed cold blood; for without all controverſy, 

if a Ship be boarded, and Quarter is given, yet if while 

the Fight laſts, the Perſons Captiyes can by any poſt. 

- lity recover their Liberty and Ship, they may by ty 

® Sir Thomas Law of Arms, Juſt ly acquire the ſame * ” 
Chichley did "0 | ? T 

ſo aboard the Katherine in the War with Holland. 


* 
4 


And ſince Impunity is granted to ſuch unfortunay 
Deſerters, yet it muſt be apparently evident and ful 
proved, that they were reduced into a Condition — 
all hope in the Battle: and therefore the Foot that for. 
ſook the Unfortunate Pompey before the Field was loſt,were 
Juſtly condemned for the breach of the Roman Diſcipline 
and Law of Arms: and therefore the Article hath not 
poſitively declared Death only, but added, or ſuch other 
\. Puniſhment as the Offence ſhall deſerve, which Provii 
on leaves the Action to be judged and puniſhed. by a 
Council of War, who know beſt what's to be done in 
Caſes of that nature; however, à baſe or cowardly yiellin, 
or crying quarter, is to be puniſhed with Death, and ibu 
.-, without Mercy. | 


Zenopb. Gy. XIV. The obeying of Orders hath in all Ages been in 
Plutarch. mighty eſteem: Cbryſantus, one of Cyrus's Soldiers, being 
2 Rom 


Mar. upon his Enemy, withdrew his Sword, hearing a Rerat 
2 ſounded ; but this comes not from the external Laws g 
Vide in Tit. Nations; for as it is lawful to ſeize on the Enemy's Goody, 2 
Ships of War. ſo likewiſe to kill the Enemy, for by that Law the Ene- 
mies are of no account ; but ſuch Obedience proceeds 
| from the Military Diſcipline of ſeveral Nations. By the 
Leg. deſert. D. Romans it was a Law noted by Modęſtinus, That whole 
(«+ re Milit. ever obeyed not his Orders, ſhould be puniſhed with death 
: though the matter ſucceeded well: Now he alſo was ſup 
. poſed not to have obeyed, who out of Order, withou 
Liv. % 7- the Command of the General, entred into any Fight. Fe 
- == | "" if ſuch liberty were lawful, either Stations would be d 
ſerted, or (licence proceeding) the Army, Fleet, or Squ 
dron would be engaged in unadviſed Battles, which by 4 
The Order of means is to be avoided. M. Capello, a Venetian Gentlt 
Battle is to be man of an antient Extraction, having the Charge of tit 
preſerves, = guarding the Venetian Gulph *, met with the Bath 
ſes they are Fleet, whom he ſo aſſaulted; that he burnt and ie 
e > ho we 


PI. 


| them; among | the reſt the. Admiral Galley of to endeayour 
Mp, (a Veſſel of vart bigneſs) which he brought with - — __ 
e and the remains at this day a Trophy in the , may be; 
Han of Veni; the Service, although Noble and Ho- and though 
nourable, and ſuch as brought renown to the Republick, they have | 
yet in regard it was an Action exceeding his Commiſſion, benen ſome 

. . ; | 8 of the Ene- - 
he was adjudged to puniſhment (but his great Merit and 


, & 
Alliance preſerved his Life:) ſuch an exact Obedience that _ ue — 


S 


en expects to de paid to her Orders, be the Succeſs ſuc a ſmall 
ly never fo —— And by the Eleventh Article, Every ee, e 
od Bl en, Commander, and other Officer, Seaman or Soldier af al Bom. 


5 8515, Frigate, £4 of War, are duly to obſerve my be beaten 
tht Commands 97 the Admiral, or other his Superior, or Com- or run. Nor 


ww ponder of any 1 as well for the aſſanlting and ſet- —_ og 
ting wen any Fleet, Squadron, or Ships of the Enemy, beyond fight 


r Pirate or Rebels, or joining Battle with them, or 7 of the Flag, 
l Aenet againſt them, as all other the Commands ef the Ad. and at night 
J. al or other bis Superior Commander, the diſobeying of 3 j 
1 Which ſubjects him to the pains of Death, or ſuch other 1 
15 Puniffiment'2$ the Quality or Neglect of his Offence ſhall Flag. Ie. 


22, 23. in | 
May 1. 1666. 

, 4 ; * 1 
n in Ws! ns #2 =. Hiſtory of 


ing Ward cout big” Ohh | the Republick of Yexjce, Jol. 170, 171. 


ne ec e Coptain and all other Officers, Na- die. in. 
v5 of A \ 4 hb > Clin aothn . \ . | 
— Wed und Folkiers of every Ship, Frigate, or Veſſel of War, 

? Tall wot n time of any Fight or Engagement withdraw or 


thy Mack * but on the other hand, they are to come into the 
and engage, and do their utmgſt endeavour io take, 
Fe Ul, No "endamage. the Enemy, Pirate or Rebel, and 
uu relieve all other bis Confederate Ships; and if they 
m Cowerds, they are to be dealt with as Cowards 
ende Lat of Arms, which is to ſuffer Death : But 
'axcuthſtances of things may make alteration of Matters, 
'th refote there is 240 Tober puniſhment, as the circum- 
e of the Offence ſhall deſerve, or a Court Martia! 
fit. By the word Captain the General or Admiral is 13 
hel ielüded, but all Hag. Officers and others under them, 3 en 
de ithin the purview of the Satute by the denomination "preatore un- 
tie word Captain, &c, and the Reaſon wherefore ſuch wer/orum peri: 
Coimatiders in Chief are not within the Law, is, be- 79 . 
the Weapon of a General is his Truncheon, but of f — 
| N all verſa civilas. 


© + perdituram quebuſs, immediately upon which the Siege was raiſed 


3. Apbor. 28. and perſonal Courage of the General. 


delikeratz compoſed of both, ſo that it can neither be called the Act 
| ſcientia mals of one knowing and willing, nor merely the act of one 
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Clearchus Oro all other Officers is the Sword; a General is only to com. 
dedit confiium, mand, and the reſt to execute, for in the latter is the 
2 — danger only of one Man's life, but in the firſt is the ha. 
ret ſid ine. Zard of all; therefore by the Law of Arms no Genera] or 
Qorem ſe pug= Admiral in Chief ought to expoſe their Perſon to apparent 
7@ gereretz Peril, but in caſe of a general Overthrow and manifeſt 
1 Defeat. Peter Capponi, the Famous General for the Hl. 
nil magni effi- rentines beſieging Soiana, and encamping on the River 
ceret, fi vero Caſina 4; being in a Place of danger, extreamly indy. 
quid damni de. ſtrious about planting his Battery, was ſhot with a Har. 
ceperit, ommnes 

quos ſecum ba- yet, on the other hand, let it be examined where any fa. 


ws * mous battle hath been obtained, and the ſame was not 
Ira. lib, 2. 


+ Guicciarg J. Sot, not only by the Conduct, but likewiſe by the ſingle 


There are ſome Offices to be done, even to them from 

whom you have received an Injury; for Revenge and Pu- 

niſhment muſt have a meaſure ; and therefore the Iſſues 

Cicero Office, 1. Of the Roman Wars were either mild or neceſſary : Noy 
& 2. When killing is juſt in a juſt War, according to internal 
Juſtice, may be known by examining the Cauſes or End 

of the War, which may be for the Conſervation of Life 

Grotius 4 and Members, and the keeping and acquiring of things 
een be. uſeful unto Life; now in the aſſaulting of Ships, it hap- 
2. f. 1. Pens that one is ſlain on purpoſe or without purpoſe ; on 
"purpoſe can no man be ſlain juſtly, unleſs either for juſt 
puniſhment, as if without it we cannot protect and defend 

our Life, Goods, and Country, Sc. That ſuch Puniſh- 

ment may be juſt, it is neceſſary that he who is ſlain have 

offended, and that ſo much as may be avenged with the 
puniſhment of Death in the Sentence of an equal Judge. 

Miſericordia Now we muſt note, between full Injury and mere Miß 


Fd w/e ws fortune often intercedes ſome mean, which is as it were 


agit, non in- ignorant or unwilling. | 
Jalix, ſed in- This Diſtinction by Themiſtins is fully illuſtrated : Ju 
l a have made à difference betwixt an Injury, a Fault, and 4 
Saying out of Misfortune; although you neither ſtudy Plato, nor read Arl- 
mg benen; ſtotle, yet you put their Doctrine in practice; for you have 
4 — oa not thought them worthy of equal puniſhment, who from Ihe 
ſion to thole 92g7170g perſuaded the War, and who afterward were car- 
whom For- oF an IS „ 55 N ri 
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* 
1 


ried with the ſtream, and who at laſt ſubmitted to him, that tune, not 
now ſeemed 0 have the higheſt Power the firſt you condemned, me mn 
the next. you chaſtiſed, the laſt you pitied, Moſt certain, made miſera- 
to ſpare Captives or Priſoners of War, is a command of ble. 
Goodneſs and Equity; and in Hiſtories they are often 

commended, who when too great a number prove bur- | 
thenſome or dangerous, choſe rather to let them all go Scipio mill. 
than to ſtay, them, or detain them, though for Ranſoms ; 8 oe 
ain the laſt Flemiſh Wars with England. So for the ſame Carthage, pro- 
cauſes, they that ſtrike or yield up themſelves are not claim'd that 
to be lain (though there is no Proviſion made by Cove- they ſhould 
nant). In Towns beſieged it was obſerved by the Romans, "7 

before the Ram had ſmitten the Wall; Cz2/er * denoun- pajbins, wide 
ceth to the Adualici, he would fave their City, if before Tacitus Annal. 
the Ram had touched the Wall, they yielded; which is ?2: | 


1 . | i Jide Serran. 
ſtill in uſe in weak Places, before the great Guns are fired; , 1 


in ſtrong Places, before an Aſſault is made upon the 1. & Hen. 23 
Walls T; and at Sea, by firing one or two Guns, or hang- Z. lib. * 
ing out the Bloody Flag, according as the Inſtructions Ceſar lib. 2. 
Mt. * % 1-3-3 ; de bells Gallico- 
are. however till there be an abſolute yielding or quarter Han in 
cried, by the Law of Arms, as well as the abovementioned Germany be- 
Article, every Commander and Soldier is to do his utmoſt ing taken by 


Ad u | Aſſault, the 
to, take, fire, kill, and endamage the Enemy, or whatſo 1 


cyer may tend thereunto. razed and 
Nor 101 15 | | | burnt, and the 
$6. WIG Priſoners all put to Death. Phil. Gamin. lib. 2. cap. 1. 


{ 1 


* 1 
1 1 1 
o Ii 


XVI. By the Law of Arms, he deſerves puniſhment 


K 
4 v2 : 4 


who doth not keep off force that is offered to his Fellow 
Soldier; and though it hath been conceived, if there be 


| manifeſt, danger, that he is not bound to come into his 


Relief; for ſuch Commander may prefer the lives in his I will defend 
onn Ship before thoſe in another, yet that ſuffices not; my Cempa- 
for every Soldier by the Law of Arms is not only bound n n 
to defend, but alſo to aſſiſt and relieve his Companion: o Blood, 2 
now Companions are in two reſpects, either thoſe that and partake 
are in actual ſervice with ſuch Soldiers, or thoſe that in his danger. 
are not, but only committed to their Protection or Con- 2% 1 
woy, which are to be defended and guarded at the fame * 
peril and charge that a fellow Soldier is; and therefore 
all Ships that are committed to Convoy and Guard, They Artic. 13. 
nv diligently and careſully to be attended upon without delcy, 

N 2 according 
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according to their, Inftruftians, in that behalf: Aud hp. 

— ever hall be faulty. therein, and ſhall not faithfully perfury 
tbe ſame, and defend. ihe Ships ang... Gaods in their Conuy, 

without either diverting 10 other parts or occaſions, or ri. 

fufing or neghtting io fight in their defence, if they be, ſe 

upon, or aſſailed, on running away cowardly, and ſubmillin 

thoſe in their Convoy to Hazard. and Heril, or ſpall demand 
onexar}. any Money on other Reward from, any Merchant ar 
Maſter, fon conveying of any ſueh I bips or other Veſſels le. 

longing 10 His Majeſty's Subject, ſhall, be condemned to mai 

reparation f the Damage to the Merchants, Owners, ar 

others, as the Court of Admiralty. fha/l adjudge, and dlj 

be puniſbed criminally according to ibe quality of their Offen. 

ces, be it by Pains of Death or other, Puniſhment, according 

es ſhall be adjudged fit by that. Court Martial. 1 £14 
Protection of Convoys by the Laws of Nations, is of 3 

Etiam hujus great: Utility to a Kingdom or State; therefore when 
rei in ferts i. Violence is offered to thoſe. Ships under Convoy, they 
7480 92427 are not ſaid. to be done to them, but to. thoſe Ships of 
tere pœnam War under whoſe Guard they. paſs; and, therefore when 
conſurgit. Violence is offered to ſuch, publick Revenge is let in, 
Flis. Hi. according to that of Tacitus, He ſhould provide for ibiir 
Nat. 8. 16. Security y a juſt Revenge. Now that ſuch Ships may not 


F # \ 


Fyffer:Wrong from their Invaders, two, ways may be taken 

by their Convoys: firſt, by deſtroying him or them that 

hall have attempted and commited any hoſtile Act againſt 

any thing under their Protection; ſecondly, by all ways 
mmaginable endeavour the weakning his or their Force, 
that he or they may not be able to do any other or further 
Hart; therefore there is no doubt but Vindication to 
poof! - «theſe Ends is within the Bounds of Equity, though this 
\...,._ Js no more than private; yet if he reſpect the bare Law 
of Nature, abſtract from Laws Divine and Human, and 
Ir̃rom all not neceſſary Accidents, to things, it is not un- 
lawful, whether the Satisfaction or Revenge is taken by 
Convoy Ships themſelves, or the wronged. ones under his 
-.or:their Guard or Protection, ſeeing it, is conſentaneous 

0 Nature, that Man ſhould receive Aid from Man; and 

in this Senſe may be admitted that ſaying of Cicero, Tit 
Lern of Nalure is that which, comes not from Opinion, but 

irnate iriue : Among the Examples of it is placed Vin 

cation, which he oppoſes to Favour; and that none mg. 


(2. 


. 


5 TY 
— — 


» * 1 " TY * 
; h 
288 * ä 
"4 4 1 


ARI Pt the Habal Military part. 


10 Abt how much he would have underſtood by that name, 
n Ws gefhcs Vindication, whereby, by defending or revenging, 
0, d Force and Contumely from us and ours, who ought 


„or unto us, and whereby we puniſh Offences. 10 
n Now ithoſe Ships that are not under Convoy, but en- 
am Fight, are faithfully to be relieved; and there- 
nl 997 a Squadron ſhall happen to be over- charged and 
1 Arenen he next Squadron or Ships are to make to- 

r 


4 relief and aſſiſtance upon a Signal given them. 
* An, Ships that are diſabled by loſs of Maſts, ſnot 
dr ider Water, or the Hke, ſo as they be in danger of finks 
6 Wl er taking, the diſtreſſed Ships generally make a Sign 
,d Walt of their Fark and Enns, and thoſe next to them 


e bdund to their Relief: but yet this does not always 
„bald place; for if the diſtreſſed Ship is not in probability 
U e or otherways encompaſſed with the Enemy, 
| the Reliever is not to ſtay under pretence of ſecuring them, 
bit ought” to follow his Leader and the Battle, leaving 
an unddubted Maxim, That nothing but beating the" Body ef 
the Enenty can effefFually fecure ſuch diſabled Ships. 15 
—.— the beating of an Enemy, for that is not all, 
bor the reducing of them into a condition to render right 
Hh t Damage done, or to render that which is rights 
— yell be done without bringing him to Exi- 
Sand Straits; and therefore if the Enemy, Pirate, or 


799 7 bought 10 forbear the purſuit, and iboſe uf 


YalMſuch Puniſnitment as a Court Martial ſhall think fir. 
y the Laus of War, they that have overcome, ſhould 


08 
Werti thoſe they have ſubdued. Hence it is, that Gene- 
ly having compleated a Conqueſt in a juſt War, and in 
"chaſe or otherwiſe have taken the Ships or Goods of the 
"En&yy,\ habe abſolute Power over the Lives, Eſtates, 
Miß and things that they by Force of Arms have acqui- 
Myth Dow's M es 
= Fy Bax 


VII. It is not enough that Men behave themſelves | 


Pires are got by Arms, and propagated by ViRtory. 
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ficklame Ships to the Sternmoſt ef the Fleet, it being 


bel bedten, None, - through Cowardice, Negligence, Artic. 14; 


Mine og bt ſuch. either through Cowardice, Ne- But that is to 
e, br Diſaſfection, forbear the aſſiſtance of a known be underſtood 
Mien in dieto, to their utmoſt Power, the Breach of Þ '? the 14 


"Which fatjects the Offenders to the Pains of Death, or at Gygprer, 


* 
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But yet in ſuch Conqueſts where the reeking Sword 

. knows no Law, that is, they are done impunè, without 
Peuniſhment, (becauſe. co- active Judges do grant them 

Tacit. 3. Ar- their Authority) yet ſuch Power may be exorbitant from 
zal, Pompeius that Rule of Right called Virtue ; and though by the 
. Law of War Captives may be ſlain, yet what Law for. 
lia erant., bids not, Modeſty prohibits to be done, Hence it is that 
Generals do often reſtrain that Power of killing; for 
though ſuch Priſoners of War do fight for the Mainte, 

nance of an unjuſt Cauſe, and although the War is begun 

by a ſolemn Manner; yet all Acts that have their riſe from 
thence, are unjuſt; by internal Injuſtice, ſo that they who 
rot. di Jure knowingly do perſiſt in fighting. . yet ought they not al. 
15 4 > fi ways to be ſlain, : according to that of Seneca; Cruel are 
+ * Clem, they, ſays he, Þ that have Cauſe of Puniſhment, but have u 
cap. 4. _ meaſure. For he that in puniſhing; goes further than js 
maaeet, is the ſecond Author of Injury ; and the principal 
Reaſon why Mercy is often ſhewed, is for that Soldiers of 
ortune offend not out of any Hatred or Cruelty, but out 


Dut 5 * Ro 1 
XVIII Again, Generals in the Meaſure of killing 
look commonly no further than the Deſtruction of thole 
* who by Force of Arms oppoſe them; and though Ships 
or Cities are taken by Aſſault, the which by the Laws of 
War ſubjects every individual to the Mercy of the Con; 
queror, yet Children, Women, old Men, Prieſts, Scho- 
hs File Ga; | 33S» and Huſbandmen are to be ſpared the firſt by the 
mill Lis. Ib. Law of Nature, according to that of Camillus: We have 
„ j Arms, ſays he, not againſt that Age which even in taking 
C.llies is ſpared, but againſt armed Man : and this is the 
Law of Arms amongſt good Men; by which we are 
to note, that by the Words goed Men, as is obſerved, 
we mean the Law of Nature, for {ſtrictly by the 


Grotius, ti. Law of Arms, the Slayers of them are without Puniſh» 


3. cap. 11. 0 
| whoobſerves, ment. 


that indy 11s ti dre); as CET 
Pretences may be found out againſt Men of mature Age, but againſt Infants, Calumny 


itſelf can find nothing to fay, as being clearly Innocents. + £ 
Now that which hath always place in Children that 
have not attained, the uſe of Reaſon, for the moſt part 
prevails with Women; that is, unleſs they have Fromm 
"4 ; ; ET „„ A ; tea 
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W peculiarly to be avenged, or do uſurp man- 
ſy Offices, a £ 


as flinging of Stones from the Walls, pour- Hered. in Vi. 
l gown burning Pitch, Brimſtone, and the like birumi- 1 
1008 Stuff, firing of Guns, and the like; for it is a Sex“ 47 


hath nothing to do with the Sword, that are capable 

of that Clemency . 3 : 

The like for Old Men, who, Papinius obſerves, are Papin. nullis 

not to pe lain; ſo for Miniſters of ſacred things, even WR _ 

barbardus Nations have had them in Reverence and Pre- _ w—_— 
ee "= | ue e. Vid. D. 

ſervation ; as the Philiſtines, Enemies of the Jetos, did to j. 

tie College of Prophets, to whom they did no Harm: and 1 Sam. x. 5. 


4 


with thoſe Prieſts are juſtly equalled in this Reſpect, they and 1 Sam. 
tht have Choſen à like kind of Life, as Monks and Peni- . 

nt, whom therefore as well as Priefts, the Canons fol- 

wot in natural 2 * will have ſpared: to theſe Cee, 2d x. 

irs delervedly added thoſe that give themſelves to the Vit. 52. 
1 of ood Learning and Sciences uſeful to Mankind, . 
be it in Uni verſſties, or other publick Schools or Colleges. 

But yet if any of theſe be taken in actual Service, they 


then may receive the common Fate of others. So our 


King Ricbard the Firſt, having taken the Martial Biſhop 
of Beauvais Priſoner, ' received a Letter from the Pope, 
thithe ſhould no longer detain in Cuſtody his dear Son; 
the King ſent the Pope back the Armour wherein he was 
taken, With the Words of Jacob's Sons to their Father, 
a ef het er br 10 this be the Coat of thy Sm. © © 
T0 eſe are added Tradeſmen, fo likewiſe Merchants, Zez. execat. C. 
which is not only to be underſtood of them that ſtay for 7 res pin. 
#time in the Enemy's Quarters, but of perpetual Sub- | 
Fats; for their Life hath nothing to do with Arms, and Yide 2 Inis. 
der that Name are alſo contained other Workmen and 17 58. & 
artilicers, whoſe Gain loves not War but Peace. pe —y 
1 ©: tives, and thoſe that yield, are not to be 
Hain, for to pare ſuch 75 a Command of Goodneſs and Equi- 
ly, fays Seneca; however it may ſo come to paſs, that De Bens. 
though the military Power may exempt a Priſoner of . 18. 
War from the Execution of the Sword, yet it may be out 
of their Power to exempt or diſcharge a Delinquent or 
Traitor from the Execution of the Magiſtrate, as if the 
Feet were prepared, and the War principally begun for 
the'Sappreflion of ſuch; and the Reaſon of this is, if it 
hald be in the Power of one Soldier, who takes a Trai- 
; N4 ** 


Ol the aval Militarr part. Boon. 
12 Priſoner upon ſuch Terms, it would pars ratione be in 

Power of all to pardon, ; not that the Article hath ng 

Libertinum in- hs Bo for the Traitor i is by that freed from the immedi. 
= 4 ek ate. Execution of the Sword: Sure it is, that if the yield 
— phe be in aperio Prelio, methinks abſalute Pardon is im. 
Forteſcue, icitly in the Contract: however chis is undeniably 
cap. 46. hat havin 065 mes, bimſelf Priſener of War, if bee 
Ae the Benefit of the Promiſe. Na 

957 deſtroyed, according to that of Scigi, 

Liv. lib. 28. obey de would not ſhew bis Diſpleaſure on barmlth 
0 2 Heftages, but upon thoſe, that had revalied;;: and that be wal 


iu Mt. Ty take 1 275 19 15 unar ee bs * Kaan 
IS very the. LA 


* 
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Grot. lib. 3. boy is, the Saen is — — Punithmenc: * yet. Fo, 
cap. 11, conceive the Slayer is I 178 58 
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X - % Wer ſack may bs are of that nature as weh mi 
KONG of Neath, as Mutiny, and the like, Gt. i 

i be 4 Point of Mercy, becauſe; of the 1 
S 


m, to remit extreme Right, according to that, gi 
l eneca : ' The Severity ;of. a General, ſhaws itſelf againſt Par- 

Fe Seeg ati iewlars, but Parton 7 is neceſſary when the whole Army is n. 
multis peccatur, polls in N. bat takes. AWAY Anger 7 rom a wiſe Man? the 
inultum eff.” malt; ude of Tranſgreſſors. Hence it was, that caſting: of 
— 4 Lots Was 1 that. too. "MIO nn not me = 
be enim agen ected to puniſhment. | 


dum ef cum __ ee 


multitudine peeegntium, ſeveritas en exercenda 4 in a ec — Fiat Gaius 
de Pace publ. 3. 1 8 cap. 5 36. 


2 Vide Gn l. 5: cap, 18. $. 17. „„ 


pls FOI all Nations have N unde it a We) 

** 5 Rule in the Puniſhment of Mutineers, as near as pol- 

ar 4 nog 7991 fible, 1 hende daß fe AID Wings them Exan 
$5. 46. 2. lain n 
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pratence-bf H ages whatſoever, they are to ſuffer Death; 
add indeed the ſaine ought to be without Mercy, by how 


much the more they may raiſe a Mutiny at a time when 


expected but an Action, and the ſhew- 
ney raw obſequious Duty that! Mbly may be ; the 


Fleet; and being of ſuch Dangerous Co 
to be N Puniſded. Gia Adolpbus upon bis 
falk entrante into Germany, perceiving how that many 

Women followed his Soldiers, ſome Ra their Wives, 


et moſt paſſing for their Landreſſes (though com- 
— 77 deßling more than they waſh) the ede 
to a'great River, aſter his Men and the Waggons were 
over, cauſed the Bridge to be broken down, hop- 

ſo to be rid of theſe feminine Impediments ; but 
ey on a ſudden lift up a panick Shriek which pierced 
the Skies, and the Soldiers Hearts on the other fide of 
the River, who inſtantly fell into Mutiny, vowing not 
to-ffir a Foot further except with Baggage, and that the 
Women might be fetched over, which was done accord- 
ingly; for che King finding this ill Humour ſo generally 


n his Men, that it was dangerous to purge it 


all at onpe, ſmiled out his Anger for the preſent, and 


„ And therefore by the 15th Article. If any Man 3 15. 
E; when Servite or Action is commanded, ſball pr 


ſumerto: 225 or put backwards or diſcourage, the ſaid Fer 
gitnend Af ion, by pretence of arrears of Wages, or upon 
ay * 


dend of which Y occaſion the hes of the whole 
nſequence, ought + 


and ſome wänting nothing to make them ſo but Marri- 


201 


permitted what he could not amend. So likewiſe, 10e 8 19 


aller any Words of Sedition or Mutiny, or the endea- 
vaurigg 10 mate any' mutinous Aſſemblies upon any Pretence 


whatſoever, is made Death : And the very Concealers of Artic. 34. 


any traiterous and mutinous Practices, Deſigns, or Words, . 


or any Words: ſpoken by any to the Prejudice of His Majeſty 
or Government, or any Words, Practices, or Deſigns tend. 
ing to the Hindrance of the Service, and ſhall not — them, 
ſujet them 10 ſuch Pains and Puniſhments as 4 Court 
Martial ſhall think fit. And whereas in any of the Of- 


fences committed” againſt any of the Articles for the Go- 
yeminent of any of His Majeſty's Ships of War, within 
the narrow Seas, whein the Pains of Death are to be 
118 Excgution of ſuch Sentence ought not — 
; made 
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Artic. 20. made without leave of the Lord Admiral; this of Muti 


is totally excepted, "or ſuch. may BE executed i 
— 4 


XX. It is not awful for Princes or States to make gf 
Grotius, I. 3. their: Enemies Traitors, or cauſe them to deſert the Ser. 


1. . vice of their Prince, or to bring over their Ships, Ordi. 


nance,” Proviſions, or Arms; for/as tis not lawful for an 
Subject to do che fame, ſo neither to tempt him; for he 
that gives a Cauſe 6f lining to another, ſins allo him. 
ſelf; but if a Man will er : — * any other 
5 Impulſe than his own, bring over t ips or Armies, 
1 —_ or deſert the Service of his Prince to ſerve another 
rerum dom. Po- this, though a Fault in the Deſerter, is not in the Recei! 
55. in excerp. ver: We receive 4 Fugitive by the ao of War, (faith * 
_ Celfas) that is, it is not againſt Law of Mar io adnit 
Protier idew bim, who having Aenne 57 Prive's part; 3 bis Ex. 
20s docet. my; nor are ſuch to be rendered, except it ſhall be a. 
4 Phil. Comin. greed, as in the Peace of f Lewis the Eleventh. However 
lib. 4. cap. 1 2. ſuch ſort of Gameſters, if caught, are to be ſeverely py. 
Artic. 16. niſhed; and therefore it is provided, That if any Sea- 
? Captain, | Officer," or Seaman, ſhall betray his Truſt, ur 
turn to the Enemy, Pirate, or Rebel, or run away with 
their Ship or Ordinance, Ammunition, or Proviſion, ti 
the weakening of the Service, br yield the ſame up to tht 
Enemy, Pirate or Rebel, they ſhall be puniſhed with Death; 
Artic. 13, ſo likewiſe, '1f any deſert the Service or the Employment 
which they are in on Ship-board, or ſhall run away or entict 
any other fo to do, they are ſubject to the like pain of Death, 
Tertul. Apol. And by the Law of Nations, ſuch Deſerters that run away 
c. quands from their Colours or Fleet before Peace proclaimed and 
Feat, J. 2. in concluded, all Perſons of that Prince from whom they 
re0s majefiatis fled, have a Right indulged to them to execute publick 
& publicos ho- Reven e. 
ies omnis homo 8 5 
miles, Vide 


Gree, lib. 1. * 5. Hach Rep. aus 78.7 7. cap. 1. 3.8. rap. 5. Hutt, 134. 


Liv. I. 2. c. 3. e By the Laws of Nations, Spies may be ſent to 
Null. ad L. 


Corn. de Sica view. and ſuryey the Enemy's Force, Fleet, Station, and 
q pun. make diſcovery of whatſoeyer may _ Advantage to the 
| Perſons ſending; as is mentioned above; but being 


deprehended they are put to Death; and therefore 
Artie. 18. any n 44 come feen or be Nee in ibe — of 
Fit #- Spie 65 


AX III. Of the Naval Military part. 
„sies % bring any ſeducing Letters or Meſſages from a 

7 — or Rebel, or ſhall attempt or — Yo —— _ 

Captain, Officer, Mariner, or other of the Navy or Fleet, 

os Ro betray. bis or their. Truſt, or yield up any Ship or Ammu- 

nition, 2 turn lo the Enemy or Rebel, be ſhall be puniſhed 

b XXII. Soldiers and Mariners owe all Reſpect and Du- 

e ne their Superior Officers; and therefore when they 

are in Anger, they ought to avoid them: But above all 

e. 50 to quarrel. With, or give them any provoking Lan- 

unge: And therefore by the Law of Arms, a Soldier 

who, hath reſiſted his Captain, willing to chaſtiſe him, if 

he hath laid hold on his Rod, is caſhier'd, if he purpoſe- 

y break it, or laid violent Hands upon his Captain, he 

„ Wis: * And by the Laws of England, if any Perſon ſhall Lag. milit. 
„ bpelume to quarrel with his ſuperior Officer he ſhall ſuf- — 3 
1. kr ſevere Puniſnment; and if he ſtrikes him, he ſhall — — mol 
+ WH fuffer, Death; or otherwiſe as a Court Martial ſhall adjudge NEE 
u. tte Matter to deſerve T. EF Sh 1201 + tic. 21 
« XXIII. And though Mariners and Soldiers may have 
„it Cauſe of Complaint, as that their Victuals or Proviſi- 

Naa not good, yet muſt they not mutiny or rebel, 

y bereby to diſtract or confound the whole Crew, but 

„ muſt make a civil and humble Addreſs to their Com- 

„ wander, that the ſame may be amended; and if the 

0 Cale be ſuch, that the Commander cannot redreſs the Bacon's Max- 
„ ſme, by going to Port to ſupply the Exigencies, without 7": fol. 17. 


Privilegium 


% WW Detriment of the Fleet, (as if ready to engage, or the „on vale con- 


or WW ke). they, muſt, like Men and Soldiers, bear with the 77e rempabli- 
d Extremity, conſidering that *tis better that ſome: Men <= 
Go ſhould. periſh, nay the whole Crew in one Ship, than the 
ck Wale Fleet; nay, perhaps the whole Kingdom be de- 
' WH firoyed: And therefore if any in the Fleet find Cauſe of Come Artic. 22. 
Plaint of the Unwholſomeneſs of bis Victuals, or upon other 
| ju groun, be ſpall quietly make the ſame known to his Supe- 
rior or Captain, or Commander in Chief, as the Occaſion may 
i — that fuck qe Remedy may be bad, as the matter 
n require 3- and the ſaid Superior or Commander is to cas 
ho the ſame to be preſently — accordingly ;, but no — 
5 pon any ſuch or. other Pretence, ſhall privatel attempt 
to ſtir up any Diſturbance, upon pain of ſuch ſevere Pu- 
ment as à Court Martial ſhall think fit to inflict, 
JJ | XXIV. And 


— 


Artic. 24. 


Artic, 23. 


Artic. 28. 
Artie. 29 


Artic. 33. 


Ariic. 31. 


no waſte or ſpoil of the King's Proviſion,” or imbezzlemuit 7 


hazarded, upon ſevere Penalties. © In Fights, and whith 
gteat Fleets are out, there are n aps 


given, that if they ſhall find Teſs Water than ſuch a pro- 


Man; Robbery; Theft; and the nnnatiral Sin of Sodmny 


Ot the-Nava! Military part. Boox 1; 


XXIV. And as the Law doth provide that there be 


the ſame ; ſo likewiſe that care be taken, the Ships of Way 
neither. through Negligence or Wilfulneſs be ſtranded, ſplit u 


pointed for all Maſters, Pilots, Ketches," Hoyes, and Smai, 
who are to attend the Fleet, and to give them notice cf 
the Roads, Coaſts, Sands, Rocks, and the like; ad 
they have particular Stations allotted" them, and Ordez 


Portion, they then give a Signal as they are direct rh 
to give, and continue Aicher "Signal al till they are anſwered ſuch, 
from the Capital Ships. 03 AA ſort 

But in time of Fi icht they generally lay away chi Sold 


head from the Fleet, we keep their lead; and if they Me 
meet with ſuch a Proportion of Water as is within their Wil #4 


Directions, they are to give ſuch Signal as they receive 1 
Orders for, and ſtand off from the danger; but the wil. Al 
ful burning of any Sbip or Magazine-flort of Powder, Ship hi 
boat, Ketch, Hoy, or Veſſel, or Tackle, br Furniture therth Fiel 
belouging, not — Ing 10 an' Enenty or Rebel, ſl te 
gs with Death. ene ai 6 

XXV. There are ether faults often Siaibitied by th 
Grew; the which the Law does puniffi, as a guarreling 
an Ship - board; 'nſing provoking ſpecrbes lending to mate 
quarrel or diſturbance, Muribers; wilful killing of #n 


and Buggery, committed with Man or Beaſt ; all which, and 
all other Faults and Miſdemeanors are puniſhed "with 
Death, or according to the Laws and Cuſtoms in fit 
caſes ifſed at Sea; and when any Perſons have' committed 
any of the Offences particularly mentioned in the Salt 
of 13 Car. 2. Cap. g. and contained in the Articles, d 
any others, and for the which they ſhall be committed, 
the Provoſt Martial is to take them into'tuftody, and not affe 
item to eſcape, and all Officers and Seamen are to be ad 
ing and afüſting to Officers for the detecting and apt, 5 
bending of Offenderss. : 
Touching the Puniſhments that the Nhe Generah 0 
uſed to their Soldiers, when chey were at a Court Marti : 
eee they were commonly propertioned' wy 
10 


1 14 
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Offence committed: Sometimes they were eaſy, 
ares thoſe which only branded the Soldier 
air ce; others were thoſe that came heavy on the 


- 
* , 


ai Fa, as in moſt Parts. A ſecond was by 
Ropping.c 

zue wut, wer a ſaid to be Aire diruti, for that s 4. Ref. Ants 
1 Gruchatur in fiſcum, non in Militis ſacculum; the r. 25. 
which, is and may at this day be inflicted, eſpecially: on 

ſuch, ſhall wilfully ſpoil their Arms, and for the like 

ſort of offences. A third was a Sentence enjoined on a 

daldie agclge up his Spear; for as thoſe which had at- 

chieyed any £ oble Act, were for their greater Honour C. Has 


i: Wi Haſs ura donali, ſo others for their greater diſgrace were ſtaria. 
10 a to reſign up that Military Weapon of Honour. 
. A fourth fore of pubiſhment was, that the: whole Cohort, 
io. Wick had.. loſt: their Banners or Standards, either in the 
Felds or at Sea, were inforced to eat nothing but Barley- 


head being deprived. of their allowance in Wheat, and 

every Centurion in that Cohort had his Soldier's Belt or 

de Girdle taken from him, which was no leſs diſgrace among 

In them than the degrading. (among us) one of the Order of | 

al: e Carter : for petty Faults they generally made them it 
h Kd bare. footed before the General's Pavilion, with long Godwin Hu: 
" WY Halo. Ten Foot in length in their Hands, and ſometimes 274. Rem. fol. 
and in.the;Gight of the other Soldiers to walk up and down 127. 
ih Vich Turf, on their Necks, and ſometimes carrying a 

uch Beam like a F ork, upon their Shoulders round the Town. 

The laſt of their Puniſhments was, the opening of a Vein 

r 9riletting; them Blood in one of their Arms, which 

% &rnerally, was inflicted, on them who were too ho: and 
bod n ar! dt vd 03114 a 1 3-31 iT 

x =o Judgments were, to be beaten with Rods, 

216 Iich was generally inflicted on thoſe who had not diſ- 

| i A RAR Office, in the ſending about that Table cal- 
ed Teſera, wherein the Watch-word was written, or 
7% tbeſe ho. had ſtoln any thing from the Camp, or that 
ria i ldd forſaken to keep Watch, or. thoſe; that had born any 
ord- Ks Wätneſs againſt their. Fellows, or had abuſed their 
ing x 1 Bodies 


37 H. 6. fol. 
4» 5+ 


13 Car. 2. 
cap. . 


| Yet this does not extend to Mutiny, for there in that 


| Tenth, Twentieth, and ſometimes the Hundredth Man, 


rior Vice- Admirals or Connors in Chief of any Squ. 
dron of Ships, to aſſemble Court Martials, conſiſting of 


awarded nor done, but by the Order of the Commander 
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Bodies by Women, or thoſe that had been puniſhed thrig 
for the ſame Fault, ſometimes they were ſold for Bond. 
ſlaves, beheaded and hanged. But the laſt, which was i 
their Mutinies, the puniſhment fell either to Lots, as tþ 


who were puniſhed with Cudgelling; and with these 
Puniſhments thoſe in England have a very near affinity 
as cleanſing the Ship, loſing Pay, ducking in the Water, 
beaten at the Capſon's-head, hoiſted up the main Yard en 
with a Shovel at their Back, hanged, and ſhot to Death, 
and the like. . 


XXVI. The Admiral may ant Commiſſions to infe. 


Commanders and Captains, for the Trial and Execution of 
any of the Offences or Miſdemeanors which ſhall be 
committed at Sea; but if one be attainted before them, 
the ſame works no corruption of Blood or forfeiture of 
Lands; nor can they try any Perſon that is not in actuil 
Service and Pay in His Majeſty's Fleet and Ships of Wat. 
But in no caſe where there is Sentence of Death can the 
Execution of the fame be without leave of the Lord Ai. 
miral, if the ſame be committed within the narrow Seas: 


caſe the Party may be executed preſently. 

All Offences committed in any Voyage beyond the 
narrow Seas where Sentence of Death ſhall be given up- 
on. any of the aforeſaid Offences, Execution cannot be 


in Chief of that Fleet or Squadron, wherein Sentence ol 
Death was paſſed. | | 3 | | 

XXVII. The Judge-Advocate hath Power given by, 
the words of the S/atute, to adminiſter an Oath in order 
to the Examination or Trial of any of the Offences met: 
tioned in the Statute of 13 Car. 2. Cap. . and in his ab- 
ſence the Court Martial hath power to appoint any other, 
Petſon to adminiſter an Oath to the ſame purpoſe. This 
Statute enlarges not the Power and juriſdiction of the Al. 
miral, any further than only to the abovementioned Of. 
fences, in any caſe whatſoever, but leaves his Authority 
as it was before the making of this S/atute, Nor does it 


give the Admiral any other or further Power to enquire i ” 
| an I 
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the above-mentioned Offences, unleſs. 
3 e he upon the main Sca, or in Ships or Veſ- 
15 1000 hovering in the main Stream of great Ri- 
beneath the Bridges of the ſame Rivers nigh, 
1 8 chi the Juriſdiction of the Admiralty, — 15 R. 2. cap. 3. 
kb other place whatſoever. 
he VIII. As Soldiers and Mariners for the Honour a Ssat. 43. Elix. 
ifety f the Realm, do daily expoſe their lives and limbs, cap. 3. & Vide 
5 the Realm hath likewiſe provided for them, in caſe 32 '+: 7 
hey ive and ſhould j prove diſabled or unfit for Service, _ » 2 „ 
aſohable and comfortable maintenance to keep them; 4.c.6. where 
0 which the Juſtices of the Peace have power yearly in by Provifion 


belt Eaſter Seſſions to raiſe by way of a Tax, for a weekly er a6 


Phe" maimed Soldier or Mariner muſt repair to the 
Fr7eafurer of the County where he was preſſed, if he be 
Ible to travel ; if he be not, then to the Treaſurer of the. 
outity where he was born, or where he laſt dwelt by the 
pace ff Three Years ; but if he prove unable to travel, 
led ro the Treaſurer of the County where he lands. „ 
He muſt haye a Certificate under the chief Commander, 
bf his. C aptain, Weine the Particulars of his Hurt 
Tt ervices, 
e Allowance to one not having been an Officer, is 1s, 
ot to exceed Ten Pounds Per Aunum ; Te 


the mh bos 
12 VII 


d 100 


" Under. a ' Litutenant „5 7 
. Lieutenant — 20 


Ale Mariner arrives at his proper 7 reaſurer, thay 
are to be relieved from Treaſurer to Treaſurer, and when 
hey are provided for, if any of them ſhall go a begging 
1 counterfeit Certificates, they ſhall ſuffer as common 
Rogues; and loſe their Penſions: Over and above this 


b. Proviſion, His Sacr d Majeſty hath provided a further. 
. 19 ſement for his maimed Mariners and Soldiers diſ- 


in the Service, which is iſſued out at the Cheſt at 
huh and conſtantly and duly paid them; and for his 
Mes Officers, and others that ſerved abroad, 
f his Royal Bounty, hath given to thoſe that bear 
te Ctaracter of War, and purchaſe the ſame by their 

"ind. Valcur, a pious Bounry called Smart-Movey, 
over 


elif of maimed Soldiers and Mariners. and Orphans, 
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over and above their Pay; and laid the Foundation d ilhdlhul 
an Hoſpital at Chelſea, in his Life-time, which his noy 
Sacred Majeſty hath compleated, and endowed, both ſo 
Beauty and Magnificence, excelling all in Chriſtendom. 

Nor muſt we forget that noble Hoſpital at Grup. 
wich, which for a further Encouragement for Marinen, 
maimed or worn out with Age or any other Infirmity i 
the Sea Service, our late moſt glorious Deliverer Kin 
William the Third, was graciouſly pleaſed to give 28 
Royal Bounty a ſtately Palace at Greenwich for an Hof. 
pital, which is ſince ſo enlarged as to receive a thouſand 
Seamen, and when compleat will be able to receive fire 
hundred more; which for Statelineſs and Grandeur, | 
may venture to ſay, will exceed any thing of its Kind that 
Chriſtendom can produce. 

And it muſt not be omitted a very laudable Under. 
taking is very lately ſet on Foot, it being a ons and 
voluntary Subſcription by all the Officers of the Nay, 
allowing Three-pence in the Pound to be dedutted out 
of their Wages for the Maintenance of the Widows and 

of ſuch Commiſſion and Warrant- Officers, who 
died ſince the 3oth of Auguſt 1732, from which time it 

commences 3 which his preſent Majeſty King George Il, 
was graciouſly pleaſed to encourage by the granting his 
Royal Commiſſion, bearing Date the 36th of Auguſt 1731, 
by which a comfortable Maintenance is ſecured by the 

following Allowance. 


Captain 45 J. per Annum, 
N I ͤ Lieutenant 
Widow of the Maſter of 
| All other War- 
rant Officers 


The greateſt aſſurance of a Fleet is in the prudent Go 
vernment of the Admiral; the greateſt weakning of it 1 
by diſcontent, which generally proceeds from two thingy, 
want of good Victuals at Sea, and Pay when come home, 
theſe are the poor Mariners Agua vitæ; but want of them 
is ſuch an Aqua fortis as eats through all manner of Du 
and Obedience: That Prince that expects to be wi 

ſerved and obeyed, (eſpecially by an Engliſhman) mul 
take cate that he ſuffer not a greater Power in his ** 
| | t 
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Denn: is Commander is Neceſſity, which 


5 


p eplne ar Sca, and creates Diſcouragement at | 


. 1 we 2 Fr , | ; : . I 

IN The Wiſdom of the Romans was mightily to 7ide Salmuth. 
amended, in giving of Triumphs to their Generals inPancir. Leg. 
their Return, of which they had various ſorts ; but depred. 
n n + in. * Ca. de Tri- 

be greateſt | was when the General rid in his Chariot,.,,,,, Dion 
dorged..and crowned. with the Victorious Laurel, the. Halicarnaf. 


I naler with the beſt of the Romans meeting him, his %. f. 
l. ers (eſpecially thoſe who by their Valour had pur- 
ed, Coronets, Chains, and other Enſigns of reward 


their Conduct and Courage) following him: But 
I what alas! could theſe to the more ſober repreſent any 
hat 


ee lines the Centers from whence the Lines 
dere drawn, could afford nothing but Death, Slaughter 


|. MdDefolation on thoſe who had the Souls and Faces of 
ind End. if it were poſſible, that the Blood which by 
v, 901 ommiſſions was drawn from the ſides of Man- 
out id, and for which they made thoſe Triumphs, could 
nd ue been brought to Rome, the ſame was capable of 
ho 


21 of a Source great as their Tiber; but Policy had 
red of 


it all its Stratagems to confound the Judgment of 
ll. Soldier by exceflive Praiſes, Recompences and Tri- 
his pke, that ſo the Opinion of Wounds and wooden! 

575 might raiſe in him a greater Eſteem of himſelf, than 
tie i he had an entire Body, To allure others, ſomething 


lo muſt be found out handſomly to cover wounds and 
ffrightments of Death; and without this Cæſar in his 
Triumph, with all his Garlands and Muſick, would look 
but like a Victim; but what ſorrow of Heart is it to 
ſee paſſionate Man, a Ray of Divinity, and the Joy of 
Angels, ſcourged thus with his own Scorpions? The 
Cholerickneſs of War (whereby the luſtful heat of ſo 
many. Hearts is reduced) ſtirs up the Lees of Kingdoms 
and Slates, ag a Tempeſt doth weeds and ſlimy ſediment 
tom the bottom to the top of the Sea, which afterwards 
Wen to. the Shore, together with its foam, there co- 


ne 

at Yets Pearls and precious Stones,: and though the Can- 
ty Wnthould ſeem mad by its continual firing, and the 
f ward. recking hot by its daily ſlaughters, yet no good 
of Wn. doubts but they, even they, ſhall weather out 


Wie Storms, and in the midſt of thoſe mercileſs In- 
210 O ſtruments 
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ſtruments find an inculpata Tutela, who love Juſtice, e 
erciſe Charity, and put their Truſt in the Great Governor 


of all things. 


Book ]. 


CHAP. XIV. 


Of Salutations by Ships of War, and 
Merchant Men. 


I. Of Salutations paid in all Ages 
as an undoubted Mark of Sove- 
raignty of this Empire. 


II. Of thoſe Seas where this Right | 


is to be paid to the King of Eng- 
land's Flag. 

III. In what manner the King 9 
England holds this Right, and 
whom to be paid. 


IV. Of thoſe that ſhall negle or re- 


Suſe to do the ſame, how puniſhed 
and dealt wwithal. ; 

V. Where His Majefly of Great 
Britain's Ships are to firike their 
Flag, and where not. 

VI. Of the ſaluting of Ports, Ca- 


les, Forts, how the ſame is to be 


done, and on what Terms. 

VII. Of Ships of War their ſaluting 
their Admiral and Commanders in 
Chief. 

VIII. Of Anbaſſadors, Dukes, No- 
blemen, and other Perſons of Qua- 


lity, how to be ſaluted coming 


Aboard and landing. 


IX. The Admiral of any Foreign Na- | 


e Rights, to preſcription. 


— — —.. 

19 cordin 
King 
the F. 


tion, if met wwithal, how i he 
faluted and anſwered. _ 

X. Of the Men of War or Ships of 
Trade of any Foreign Nations, ſa- 
luting His. Majeſly's Ships of 

Mar, how to be anſwered. 

XI. Of the ſaluting of His Majzſhy'; 
own Forts and Caſiles, and wha 
the Salute ceaſes. 

XII. Of the Objection that ſeems u 
be made againſt the Necſſiy of 
ſuch Salutations. 

XIII. Why Kingdoms and Stats 
attribute the Effects, not the cauſe 


XIV. Thet, Kingdoms and Repub. 
licks ought not to be diſordertd 
for the Defet of Right, in pri. 
ſumption, and the objection in tht 
XII. F. anfavered. 

XV. The Inconveniency of War, aui 
the cauſes juſtifying the ſame. 

XVI. Of the cauſes not juſtifiable in 


| ar. 
XVII. Of Moderation, and the uti 
lity of Faith and Peace. 


I. IT is evident by what hath been faid, that the Bri 
1 % Seas, before the Roman Congueſt, ever belonged 
to the Iſle of Great Britain, they always claiming and en- 
joying the ſole Dominion and Soveraignty of the ſame, 
which afterwards accrued to the Romans by Conquelt, 
and from them tranſlated with its Empire to the ſucceed: 
ing Saxon, Daniſh, and Norman Kings; and in the Reign 
of thoſe Princes there were always ſome marks of Soc 
| 8 raignty 
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rignty paid, wherein the right of the ſame was evinced 
and acknowledged. - | | 
II. Now thoſe Seas in which this Salutation or Duty 
of the Flag are to be paid, are the four circumjacent Seas, 
in which all Veſſels whatſoever are to pay that Duty, ac- 
cording to the Cuſtom of the ſame, and the Ordinance of 
King Fan. How far this Right is payable, appears in 
the Fourth Article in the Peace between His Majeſty and | : 
the $/ates- General. of the United Provinces, in theſe words: ; | 
fat whatever Ships or Veſſels belonging to the N 
ad United Provinces, whether Veſſels of War or other, 
whether ſingle or in Fleets, ſhall meet in any of the Seas from 
ape Finiſterre 10 the middle point of the Land Van Staten 
in Norway, . 202tÞ any Ships or Veſſels belonging to His Ma- 


4 h of Great Britain, whether thoſe Ships be fingle or in 
rat number, if they carry His Majeſty of Great Britain's 


Flag or Fack, the aforeſaid Dutch Veſſels or Ships ſhall 
rike their Flag and lower their Top-ſail, in the ſame man- 
wer, and with as much reſpect as hath at any time, or in any 
place, been formerly practiſed, towards any Ships of His 
gjeſty of Great Britain, or his Predeceſſors, by any Ships 
f the States- General, or their Predeceſſors. 
i; IL. Now. His Majeſty holds not this Salutation or Re- 
ſpect, by virtue of the League of the Article, but as the 
ame is a RIGHT inherent to the Empire of Great 
brijars 4, and therefore in the firſt part of the Article it 
ks declared in theſe Words: | 
—— That the aforeſaid States-General of the United 
Provinces, in due acknowledgment on their part of the King 
Great Britain's RIGHT 10 have his Flag reſpected 
in the Seas hereafter mentioned, ſhall and do declare, and 
Now this Right extends and ſubjects all Nations what- 
loever that ſhall paſs through thoſe Seas, and between 
thoſe Places meeting with any of His Majeſty's Ships of Selen Mare 
a; bearing his Flag, Jack, or Cognizance of Service, Ci d. 
ſtrike their Top-fail, and take in their Flag in ac- . 23. 


ne, ene wledgment of His Majeſty's Soveraignty in thoſe Seas; 
% and if any ſhall refuſe to do it, or offer to reſiſt, they 


ay be-compelled vi, & manu forti, tor His Majeſty's 


— our is by no means to receive the leaſt Diminution. 


nty 


* 


8 O 2 IV. II 


N 


Mt lic. 38. 


ſaluted in that place. 
neither Admiral, Vice-Admiral, nor Rear-Admiral; a 
his firſt coming and ſaluting his Admiral or Commande 


bly leſs by two, according to their Ranks; but the Com. 
| mander or Captain of a Ship is not to ſalute his Adminl 
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IV. If therefore any of His Mzje/ty*s Subjects ſhould hs 
ſo negligent or forgetful to pay that Obedience, when j 
may be done without loſs of the Voyage, they are to hs 
ſeized on, and brought to the Flag, to anſwer the Con. 
tempt, or elſe the Commander may remit the Name ꝗ N Amb⸗ 
the Ship, Commander or Maſter, as alſo the Place fron he is 
whence, and the Port to which ſhe ſhall be bound, to the Wand v 
Admiral; however, before ſhe is diſmiſſed, ſhe muſt pay lot & 


the Charge of the St that her Negligence or Forget. {and a 


neſs occaſioned, and afterwards may be indicted for the give | 
ſame, and ſeverely puniſhed. of Ot 

V. In His Majeſty's Seas, none of his Ships of Wa WM 1» 
are to ſtrike to any; and in no other Part is any Ship of with, 
His Majeſty to ſtrike her Flag or Top-fail to any Fo. des 
reigner, unleſs ſuch Foreign Ship ſhall have firſt ſtruck, nl is 
or at the ſame time have ſtruck her Flag or Top- ail v mir 
His Majeſty's Ships. ſhall 

VI. But if any of the King of England's Ships of Wr Adr 
ſhall enter into the Harbour of any Foreign Prince o I bim 
State, or into the Road within ſhot of Cannon of ſome mir 
Fort or Caſtle, yet ſuch Reſpe& muſt be paid, as is Nu 
uſually there expected, and then the Commander is to fend if +? 
aſhore to inform himſelf what return they will make to Ml the! 
his Salute; and that if he hath received good Aflurance, Shi 
that His Majeſty's Ships ſhall be anſwered Gun for Gun, MM 11 
the Port is to be ſaluted, as is uſual z but without aſſurance 
of being anſwered by an equal number of Guns, the Por 
is not to be ſaluted : And yet in that very reſpect befor 
the Port is to be ſaluted, the Captain ought to inform 
himſelf; how Flags (of the ſame quality with that he 
carries) of other Princes have been ſaluted there, the 
which is peremptorily to be inſiſted on, to be ſaluted with 
as great Reſpect and Advantage as any Flag (of the ſame 
quality with the Captains) of any other Prince hath ben 


VII. A Captain of a Ship of a ſecond Rate, being 


in Chief, is to give Eleven Pieces, his Vice-Admiral Nine, 
and his Rear-Admiral Seven, and the other proportions 


01 
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x Commander in Chief, after he had done it once, ex- 
pt he hath been abſent from the Flag 'T'wo Months. 

VIII. When a Ship of the ſecond Rate ſhall carry any 
Ambaſſador, Duke or Nobleman, at his coming aboard 
heis to give Eleven Pieces, and at his Landing Fifteen 
and when he ſhall carry a Knight, Lady or Gentleman 
of Quality, at their coming aboard he is to give ſeven, 
and at their Landing eleven; and the other Ships are to 
give leſs by two, according to their Ranks and Number, 
of Ordnance. | 

IX. When an Admiral of any Foreign Nation is met 
with, he is to be anſwered with the like Number by all 
the Ships he ſhall ſalute ; if a Vice-Admiral, the Admi- 


nal is to anſwer him with twelve leſs ;; but the Vice-Ad- 


miral and Rear-Admiral, and as many of the reſt as he 
ſhall ſalute, ſhall give him the like number; if a Rear- 
Admiral, then the Admiral and Vice-Admiral to anſwer 
him with two leſs ; but if he ſhall ſalute the Rear- Ad- 
miral or any other, they are to anſwer him in the like 

X. When a Man of War or Merchant Man of ano- 


ther Nation, or of our own, ſalutes any of the King's 


Ships, he is to be anſwered by two leſs. T5. 
XI. When any of the Captains of his Majeſty's Ships 
ſuall have occaſion. to ſalute any of the King's Caſtles, he 
ist give two Guns leſs than they are directed to give 
upon faluting their Admiral or Commander in Chief, as 
aforeſaid : But this extends only to time of Peace; for if 
War is begun, no Guns ought to be fired in Salutes, un- 
les to the Ships or Caſtles of ſome Foreign Prince or 
State in Amity. | | 
XII. Thoſe Duties or Obligations being laid on Com- 


nandens, they conſiſt of two parts; the one is that antient 


preſcription, which the Crown of England claims by virtue 
of che Soveraignty) of that Empire; the other is but that 
Reſpect which is paid as viſible Marks of Honour and 
Altem, either to Kingdoms or Perſons publick or private, 


o/ whom theſe ſeveral Commands are to be obſerved ; 


and yet in theſe which are both innocent and harmleſs 


of themſelves, we want not thoſe, who being empty of 


all that may be called good, want not malice to ſtart up. 
Vords, Hherefare ſhould the Lives of Men, even Chriſtian 


Q 3 Men 
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Men, be expoſed to death and ſlaughter for ſhadows (as they 
call them) tbe Right of Salutation or Compliment being WW Tabl 
no other in their Opinion. . 

XIII. Admitting therefore that the Evidence of 0H. 440 
ginal Compacts and Rights ſtand at ſuch remote diſtancy (phie 
from us, that they are hardly diſcernable, and that the to me 
principal of Civil things, as well as natural, is fought fo n I 
in a Chaos or Confuſion; ſo that the Evidence of antiem I Reſu 
facts veſtigia. nulla retrorſum, there being no infallible born 
marks of their pre-exiſtence {one ſtep doth fo confound N certa 
and obliterate another) and that time itſelf is but a opini 


imagination of our own, an intentional, not a real mea. 


Cole on Eh 
Meton, fol. 
Ws, 113. |, 


Deorum inju- 
rice Diis cure. 


ſure for actions, which paſs away concomitantly with that {Wand 
meaſure of time in which they were done, for which rea. bott 


| ſon we talk of antient things, but as blind Men do of Co. ae 


lours : Notwithſtanding preſcription is ſuppoſed by moſt | queſ 
to hold out ſuch an Evidence, that as they ſay, it ought N cori 
to ſilence all Counterpleas in all Tribunals, and by the I thin 
preſent allowance which is indulged to it, it either proves N vie 
a good or cleanſes a vitiated Title; and hath this power WW he 1 
in the civil Conſtitution of the World, that for Quiet. ¶ ple, 
neſs ſake what it cannot find, we grant it a power to WF Op 
make. | Fac, 

And if we. examine all this ſtrictly at the two great MW for 
Tribunals, the external and the internal, and argue the ſeri 
Jus of it, as Stateſmen and Lawyers do, we can then Stat 
raiſe the Argument of it no higher in the external or mit 
temporal Court, than only this That it is very cm- 
venient is ſhould have the effects of Rigbt; leſt Propertit 
and Dominion of things ſhould be uncertain, and by the ap- 
parent negligences of Time Owners ſhould be puniſhed ; and that 
Controverſies may have a ſpeedy end: States looking more 
after publick repoſe and quiet than after ſtri&t Virtue; and 


more after thoſe things which are ad alterum, than that N cu 
which concerns a Man's own ſelf ; for, ſay they, Th WW but 
Gods look well enough after their own Injuries : States med- Wi Fo 
dle not fo much with great Prodigalities as in petty Lar- WW ver 
cenies, our chiefeft Liberty, Privileges, or Prerogative in Wh At 
this World, conſiſting only in an uncontroulable Right, which bu 
wwe have to undo ourſelves, if wwe pleaſe, ' Certainly if we thi 
plead at the other Tribunal, as conſcientious Lawyers, we Wed 
muſt give our ultimate Reſolution out of that Law, We kr 


zncigitur 


caae, XIV. Of Salutations. 
eiditur non ere, ſed animis : which is not engraved in 
Tables of Braſs, but in-the Tables of our Souls ; for the 


Rule of Law tells us, Quæ principio vitiantur, ex poſt 


10 reconvaltſcant, and that preſcription or uſu-caption 
(which is but the lapſe of ſo much Time) hath the power 
to make Wrong a Right ; yea, to change the morality of 
an Action, and turn Quantity into 8 : Upon the 
Refult of all which taking for granted, what thoſe ſtub- 


born People do hold, that inſtead of being a right, or a 


certain Cauſe or Proof of it, it only makes a ſhadow or an 
opinion of right. 5 


XIV. And when we have taken thoſe People by the 


hand, and with eagerneſs run with them to the very 
bottom and end of the line, and there find nothing, we 


Lare but in Pompey's Aſtoniſhment, when after his Con- 


queſt of Zeruſalem, when he had with ſuch reverence and 
curioſity viſited the Sanctum Sanctorum, and found no- 
thing there but a pair of Candleſticks and a Chair, in 
which there was no God ſitting; yet for all this Miſtake, 


he would not (as Fo/ephus ſaith) diſorder or rob the Tem- 
ple, which he took by force of Arms, becauſe he very 


Opinion of Religion hath ſomething of Religion; (which made 
Jacob accept of Laban's Oath by an Idol) ſo ought not we 
for defect of giving the Cauſes of the Inception of Pre- 
ſcription, or of the Right in Preſcription diforder a 
State, or be the occaſion of fetting of two Nations at en- 
mity; nay, though in Conſcience we are ſatisfied that it 
contains but the Opinion or Shadow of Right : And as to 
the involving the Lives of the Innocent, there is no ſuch 


thing in the matter, for there is not required any thing 


witch they do not owe, nor are they deſigned to Death; 
but if the Cauſe be ſuch, that they that are Innocent muſt 
periſh, "that 'is, be expoſed to Death by their Rulers be- 


cauſe they obſtinately will not yield that which is right, 
bot will involve the Lives of their innocent Subjects by 


Force, to defend that which is wrong, ſuch guilty Go- 
vernors muſt anſwer for the Defect of their own evil 
Aktions: on the other hand, there can be no doubt made, 
dur he that hath an undoubted Right, being a Soveraign, 
the Subjects partake in the ſame, and the Indignity offer- 
ed to kim, they immediately become Partakers in the Suf- 
kridp, for the Satisfaction of which they may, yea, are 
. 9 4 obliged 
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Machiawel's 
Diſcourſes, 
cap. 11. 
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Ok Kalutattons. Book], 
obliged both by the Law of God and Nations to ſeck 
Reparation (if their Prince ſhall command) vi, & nam Wl right 
forti, by the Hazard of their Blood and Lives. 

XV. On the other Hand, as War introduces the great. 
eſt of Evils, viz. the taking away of Men's Lives, and got | 
that which 1s. equivalent to Life; ſo Fight Reaſon and Wl woulc 
Equity tells us, that it ought not to be undertaken without WM cuil 
the greateſt. Cauſe, which is the keeping of our Lives, and Wl deo 
that without which our Lives cannot be kept; or if they 
ſhould be kept, yet they would not be of any value to us, Wil Righ 
ſeeing there may be a Life worſe than Death, even Capti. i 

vity ; wherefore as we are forbidden to go to Law fora Ml w 
little Occaſion, ſo we are not to go to War but for the 
greateſt. Now thoſe things that are equivalent to a Man's Net 
Life, are ſuch to whom Almighty Gad appointed the fame Wh. emi 
equal Puniſhment as to Murderers, and ſuch were break- 
ers into Houſes, breakers of Marriage-fidelity, Publiſh 

rs of falſe Religion, and thoſe who rage in unnatural 

, andthe ike., e. | 


Howeyer, before Men's Perſons or Goods are to be 
invaded by War, one of theſe three Conditions is re- 
quiſite, $4244 135 fi (x 
1. Neceſſity, according to the. tacit Contract in 


the , firſt, dividing of Good, as hath. been already ob- 
n 06 <9 


3. A Man's ill Merits, as when he doth great Wrong, 
or takes. part with thoſe who do it. 
_ Againſt which if any thing is committed, War may be 
commenc'd, nor is the ſame repugnant to the Laws of Na- 
ture; that is, whether the thing may not be done unjuſt- 
ly. which hath a neceſſary Repugnance to the rational and 
ſocial Nature; amongſt the firft Principles of Nature, 
there's nothing repugnant unto War ; on the other hand 
there is much in favour of it, for both the end of War, 
the Conſervation of Life and Members, and the keeping 
and acquiring of things uſeful unto Life, is moſt agreeable 
to thoſe Principles; and if need be, to uſe Force to that 
Purpoſe is not diſagreeable, ſince every living thing hath 
by the Gift of Nature S:rength, to the end it may be able 
to help and defend itſelf. Beſides, Reaſon and the Nature 
of Society, inhibits not all Force, but that which is Pug: 
W a 


* 


— 
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unt to Society, that is, which depriveth another of his 
Rigbt; for the end of Society is, that every one may en- 
joy his OWN 3- / this ought to be, and would have been, 
though the Dominion and Property of Poſſeſſions had 
not. been introduced; for Life, Members and Liberty 
wulch yet be proper to every one; and therefore with- 
ut Injury could not be invaded by another: To make 
aſe:of what is common, and ſpend as much as ſuffices 
Nature, would be the right of the Occupant, which 
Right none could without Injury take away. And this 
proved by that Battle of Abrabam with the four Kings, 
who. took Arms without any Commiſſion. from G O D, 
and yet was approved by him; therefore the Law of 
Natute was his Warrant, whoſe Wiſdom was no leſs 


2 17 


eminent than his Sanctity, even by report of Heathens, 


Beroſus and Orpheus; nor is the ſame repugnant to the 
Hebrew Law or | Goſpel, as the ſame is moſt excellently 
proved by the incomparable Grotius *, - | 


: 


Fc: 315 65H] * Lib. 1. 
XVI. On the other hand, the Fear of uncertain Dan- cop. 1. 
ger, as building of Forts, Caſtles and Ships, and the like, 

though the former be on Frontiers, the refuſing of Wives 

(when others may be had) the changing of Countries 

either Barren or Mooriſh for more fertile or healthful 

which may juſtly be done; as in the Caſe of the old 
Germans, as Tacitus relates : , So likewiſe to pretend a Ti- 

tle to a Land, becauſe it was never found out or heard of 

beſore; that is, if the ſame be held by a People that 

are under a Government; nay, though the Government 

be wicked or think amiſs of G O D, or be of a dull Wit; 

for Iaventian is of thoſe things that belong to none; for 

neither is moral Virtue, or Religion, or Perfection of 
Underſtanding required to Dominion; but yet if a new ue. 4e td. 
Place or Land ſhall be diſcovered, in which are People 7. 1. 3. 31. 
altogether deſtitute of Reaſon, ſuch have no Dominion, | 

but out of Charity only is due unto them what is neceſſary 

Jor Life ; for fuch are accounted as Infants or Mad-men, 

nhoſe Right or Property is transferred, that is, the uſe 7 d ure 
of the ſame, according to the Law of Nations; in ſuch Balli, =. h | 
Caſes a charitable War may be commenc d. 6, 7, 8. 
XVII. To prevent all the ſad Calamities that muſt 

:nevitably follow the ungoverned Hand in War, Faith 

Pult by all Means be laboured for; for by that, not only 


? 


ment of their Sins here than other Men: Take ay; 


Procopius Per- 
ic. 2. 


Ok Salutations. | Book . 
every Common- Wealth is conſerved, but alſo that greater 

iety even of Nations, that once being taken away 
then farewel Commeree, for that muſt be then taken 
away from Man ; for Faith is the moſt Sacred thing that 
is ſeated in che Breaſt of Man, and is ſo much more reli. 
giouſly to be kept by the ſupreme Rulers of the Word, Mt 
by how much more they are exempted from the Puniſh. MW ' 


Faith, and then Man to Man would be (as Mr Hoe, Wh i 
obſerves) even Wolves; and the more are Kings to 
embrace it, firſt for Conſcience, 'and then for Faith and 
Credit fake, upon which depends the Authority of their 
Government; ' The Ambaſſadors of Jigtinian addreſſed 
their Speech to''Chyſ9cs after this manner: Did we not ſi 
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you here wwith our own Eyes, and pronounce thoſe Words in p 
your Ears, wwe ſhould never have believed that Choſroes the WM 
Son of Cabades, would bring bis Army, and enter forcibly 0 
into ibe Roman Bounds, contrary to his Leagues, the only WR 0 
Hope left to thoſe that are afflicted with War? For what i; hs 
this, \ bf to chanige the Life of Men into the Life of will WM 


Beaſts ? Take away Leagues, and there will be eternal Wars, 
and Wars without end will have this Effet?, to put Min 
beſides themſelves,” and diveſt them of their Nature, If then 
a ſafe Peace may be tad,” it is well worth the releaſing of 
all or many Injuries, Loffes, and Charges, according to 
that in Ariftotle : Better it is to yield fome of our Goods to 


thoſe that are more Potent, than contend with them and he 
all; for the common Chances of War muſt be conſidered, f 
which if fo, the Scope of the principal part of this Firſt MW 1 
Book may be avoided, and we let into the peaceabl: J 
17 N 5 13 W Ty 3 8 ö 
N ä * VI 
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The End of the Firſt Book. 
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„ e HA P. l. 
Of the various Rights and Obligations of 
Owners and Partners ol Ships in Caſes 
1 0) Navigation in general. comes forfeited; yet if bon fide 
I, Of Ownets en- ſeveral Powers | ſold, where the Property may be 

over thaſe Veſſels they are Partners | queſtioned. | N ; 
in, Tower for & part of a Ship. | X. Monies borrowed by the Maſter, 
III. "Where Ships are obliged to make where the ſame obliges the Oæuners, 

a Voyage before they can be ſold; | and where not. Wis 

n <vbat may be dont auben part | XI. Whether he that obtains an un- 

proteſt again a Voyage. .. Jawful poſſeſſion of a Ship, ſhall an- 


IV. The M r -how. brought in by fer ibe full Freight totheQwwmers. 
' the Owners, and the reaſon why XII. And obere the Owners foall 
in ith @ Manner. | have their Freight, though they 


V. Where the' Owners ongbt to be 4 77 heir Ladi ö 
retained for the Damages of tbe XIII. Where a Ship may become a 


0 


VI. 2 ; Ship Yoke in pieces de. . Feited till Condemaatios. 
leni the Partnerſhip as to the | XIV. How recoverable by the Laws 


Mel, and where nor. England. | 

VII. Where a Ship Hall be the Buil- | XV. Foreign Ship naturaliz'd upon 
ders, an aubere only his whoſe | ſale needs not to make Oath again 
Materials ſhe wyas erected with. | pon the New Act. 

VIII. Where Property of the Veſſel al- XVI. Forftitures for delivering 
tered thanges not that of the Boat. Goods without paying the Du- 

IX. 4Ship for the ad of Piracy be- | ties. | | 

r 8 


\ 


N the precedent Book having obſerved ſomething of 
| the Rights of Perſons and of Things in a ſtate of 
1 Nature, and how neceſſarily they came at firſt to 
beappropriated, and how equitably they are now continu- 
ed in the poſſeſſion of thoſe to whom they are conſigned by 
the mation of others, by the Laws of Nations, and main- 


'+. 


tained 


220 


which rule and govern them in reference to matters 444. 


Avretin. poſt 
oan. Faber. 
in F. item ex- 
ercitor. 1 
3. Inf. 
. ex 
quaft deli. 


. = 
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tained or deſtroyed by the equity of thoſe various Lass 


oe 0 . ; g fan 
lick, all which is juſtified by the Scripture itſelf : It 2 = 
not now ſeem improper to examine the private cauſe 


changing the ſame, and of the contingencies and adyan. ber fa 
tages that wait on that which we properly call Com. chere. 
merce. © Mos cal wont ed But 

The Great Creator having finiſhed his Mighty Work, IM aut t 


and given Man that Dominion which he now enjoys, a WM third 
well over the Fiſh in the Seas, as the Beaſts in the Field, 
he was not forgetful of heſtowing on him thoſe things 297. 
which were neceſſary for the Government and ſupport I App 
of the ſame, creating at the ſame time Trees which en 
grow as it were ſpontaneouſly into Veſſels and Canoos; 
which wanted nothing but launching forth to render them de! 
uſeful for his accommodation, which afterwards he by 
his Divine Genius (inſpired by that Mighty One) finding WM that 
Materials, hath ſince ſo compleated and equipped, as to 
render it the moſt beautiful and ſtupendious Creature (not pro 
improperly ſo called) that the whole World can produce, Res 
which being not retarded by lett of Winds, or other con- 
tingent. accidents, ſubmits itſelf to plow the unknown 
paths of that . vaſt Element, to brave all Encounters of 
Waves and Rocks, to fathom and ſurvey the vaſt immen- 
ſities of the very World itſelf, to people, cultivate, and 
civilize uninhabited. and - barbarous Regions, and to pro- 
claim to the Univerſe the Wonders of the Archited, the 
Skill of the Pilot, and, above all, the Benefits of Commerce; 
ſo that it is no wonder at this day to find Nations contend- 
ing who ſhould ſurpaſs each other in the Arr of Naviga 
tion, and to monopolize if Poſſible, the very Commerce 
and Trade of the World into their hands; and that, all 
by the means of this moſt excellent Fabrick. 


II. He nee it is, that Ships and Veſſels of that kind be- 
ing originally invented for uſe and profit, not for pleaſure 
and delight, to plow the Seas, not to lie by the Walls, 


to Jupply .thoſe of the Mountains as well as thaſe on the 
Sea n N 


Therefore upon any probable deſign the major part of 
the Owners may even againſt the conſent, though not with 
out the privi and knowledge of the reſt, freight out thei 
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If it ſhould fo fall out that the major part proteſt againſt 
the Voyage, and but one left that 1s for the Voyage, yet 
the ſame may be effected by that party, eſpecially if there 
he quality in Partnerſhip. Ay | 


there. | 1285. 
But, where two Part-Owners ſent out the Ship, with- 

aut the Conſent of the third, and ſhe was loſt; the 

third muſt bear his Proportion of the Loſs, becauſe he 

would have had his Share of the Profits, if any. 1. Vern. 

2971 But note in this Caſe there had been no previous 

Application to the Admiralty, as there ought to have 

been! ws þ 7 1 N 1 8. Wai | 0 


The Account of the Voyage ſettled by a major part of 1 Vern. 


the Part Owners, binds the reſt. 

As an encouragement to the Building of Ships being of 
that univerſal Advantage to the Publick in point of 
Trade, and Commerce, to contrive and veſt the Owners 

priety in them,' both by the Common Laws of this 
Realm, and the Maritime Laws, it is provided that in 
eiſe a Ship be taken away or the Owners diſpoſſeſſed, they 
may maintain an Action of Trover and Converſion for 
an 8thy''a '16th, or any other Part or Share of the 


ear 1. Of Owners and Partners of Ships, 221 


But the Admiralty compels them to give Security for J. Raym. 2234 
her ſafe Return; and the Recognizance may be ſued S. P. ibid. 


465. 


In an Action on the Caſe, the Plaintiff declared that he Tenants in 


/ rg of the 16th part of a Ship, and the Defen- Common of | 
t 


Owner of another 16th Part of the ſame Ship, and a Ship., 


that the Defendant fraudulently and deceitfully carried 
the ſaid Ship ad loca tranſmarina, and diſpoſed of her to 
Wen use by which the Plaintiff loſt his 16th part 
to his damage: On not guilty pleaded, and verdict for 
the Plaintiff, it was moved in Arreſt of Judgment, that 
the Action did not lie, for tho* it be found deceptive, 
yet this did not help it, if the Action did not lie on the 


ſubje& matter; and here they are Tenants in Common % 5. 323. 
of the Ship, and by Li:zleton between Tenants in Com- 1 fl. 199. 6. 


mon there is not any Remedy, and there cannot be any 200. 4. 
fraud between them, becauſe the Law ſuppoſes a truſt Salk290s 


an&*confidence betwixt them; and upon theſe Reaſons 28 
agment was given quod Qrerens nil capiat per billam. 
nenn 25 5 Graves 
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para culpæ de the unequality they may not be compelled; but then ſuch 
ra _ a - Veſſel is to be valued and ſold: The like where part of the 
. . 4. Owners become deficient or unable to ſet her forth to 


a2 Sf Owners and Partners ob Whips. Book 11 
Graves againſt Sauer, Raym. 15. 1 Levinz 29. ag 
| 1 Keeble 38. 3 Leon. 228. Bennington againſt Benningim 
Leg. Fin. C. 5. III. Owners by Law can no ways be obliged to cont. 
ere Socio E nue their paction or partnerſhip without ſundering ; by 
2 yet if they will ſunder, the Law Marine requires ſome col. 
69 fiderations to be performed before they can do ſo. And 
Leg. in hoc fa. therefore if the Ship be newly built, and never yet made; 
m—_ So, Voyage, or is newly bought, ſhe ought to be ſubje& to 
one Voyage upon'the common out-read and hazard, he. 

fore any of the Owners ſhall be heard' to ſunder and dif. 
charge their parts; but by the Laws of England the Oy. 
. before any fuch Voyage, ſell or tranſmit their 


Bart. & Paul. If it falls out that one is ſo obſtinate that his conſent 
in Log. he 4i- cannot be had, yet the Law will enforce him either 10 


n hold, or to ſell his proportion; but if he will ſet no price, 
focat. the reſt may out-rigg her at their on coſts and charges, 


and whatſoever Freight ſhe earns, he is not to have any 
ſhare or benefit in the ſame. But if ſuch Veſſel happens 
- to miſcarry or be caſt away, the reſt muſt anſwer him his 
part or 8 mh 
mand & frb ' But if it ſhould fall out that the major part of the Own- 
in Leg. utique ers refuſe to ſet out the Veſſel to Sea, there by reaſon of 


IV. The Maſter of the Veſſel is eligible by the Part. 

Leg. non aliter Owners in proportion, not by the majority, and he that 

% uſe zjs moſt able is to be preferred. The Wiſdom of the latter 

: Ages have been ſuch, that few have gone out in that con- 

dition, but thoſe that have commonly had ſhares or parts 

in the ſame Veſſel. In the preferring therefore of a Ma- 

+4 Halit. 146. ſter, his ability and honeſty is to be. conſidered, ſince on 

him reſts the charge-not only of the Veſſel, but of the La- 

18 H. 8. a. 58. ding; their very actions ſubjecting the Owners Þ to anſwet 

for all damage that ſhall be ſuſtained by him or his Mari- 

Hill. 23 Car. ners, be it in the Port or at Sea, to the Lading or Goods 

2. B. R Morſe of the Merchant or Laders, and they are made liable as 

T,“ well by the Common Laws - of England, as the Law f 
Caup. Stab. Marine. W 

Leg. 1. Seck. 3. 


v. If 


4 . 
caar. J. DE, Owners and Partners al Ships. 223 
V. If the Maſter commits offences either negligently | | 
x wilfully, he ſhall be reſponſible over to his Owners for 
the reparation of damage; nor are they bound to join, 
ut may ſever and ſue apart as well by the Common Law * * Stanly ver- 


ut 2 een ; 
be Marine: So likewiſe if the Ship hath earned /# Sec. 
* EY and part of them receive their NG the reſt 3 K 444. 
+2 Wnay ing their Action for their ſhare without joining 
nith;the others. x | po 

k The Defendant and ſeven other Perſons were proprie- Maſters and 
ic. Non of a Ship, in which Goods were uſually tranſported Owners re- 
u. for hire, and the Plaintiff onerat Goods upon the Ship to ſponſable. 
ir be carried. for hire, from London to Topſham in Comttatu 

eren, and that the Defendant received them, and un- 
nt 15 to bring them to Topſbam, but that he not being 
to aue ul of his Duty but neglecting it, tam improvidentur 
+ placed and carried the ſaid Goods, that tho' the Ship 
„ ich arrived at Top/ham, yet the Goods were ſpoiled. 

nd n non culp. pleaded, The Jury found a ſpecial 


ns Verdict, diz. That the Defendant. and ſeven other 

is {Weerlons were Proprietors and Part-Owners of the Ship, — 
that the Ship had a Maſter locat in her by the Part- 15 

. opners who had 60 J. Wages for every Voyage between 

en and London, that the Goods were delivered to the 

Matter, none of the Part- Owners being preſent, and that 


there was not any Contract made with them or any of 
them by the Plaintiff, that the Ship arrived ſafe to Top- 
ſham but the, Goods were ſpoiled. Ez ſi pro Quer pro 
Wer non pro Def. 193435 
36433 n ' 
4118) And two points were made. a tics 

1. If the Proprietors are chargeable no Contract being 
made with them, and there being a Maſter that is charge- 
al in reſpect of his Wages, according to the Caſe of 
Marſe,and Slne, yet per Holt Ch, Juſtice clearly, that tho” 
the Maſter be. chargeable in reſpect of his Wages, ſo are 
e er in reſpect of their Freight that they 
receive-for. the carriage of the Goods, at the Election of 
„If the Action lay againſt the Defendant alone, it 
Ppearing that there are other Part-Owners not made 
efendants; and held that the Action did not lie againſt 
him ſole, but ought to have been againſt all the Part- 
TY ; N 5 Owners, 


* 


Leg. inter fli- 
pulantem in \. 
Sacram ff. de 
wer. oblig. 


Leg. quod in 9. 
fin. F. de Leg. 


Ol Owners and p mers of Ships; Book It; 
Owners, for all the Part-Owners are chargeable j 

reſpe& of the, Profit they make by the carriage of te 
Gaol, ang! that urpunk: of 1 upon their under. 
taking, be it implied or expre and are not chargeable 
as Treſpaſſers, for then one might he chargeable dont, 
but in point of Contract upon their Receipt of the 
Goods to be carried for hire. Judgment pro Defen. a 
by g Mod. 32 1. Beſon con. Sanford 3 Levinz. 258. where 


1 


1 
1 


it is with a Cur. adviſare, mes le Repor er ut audivit Judg. 


, i of ado waiks | ' 3145 

VI. I a Wi be broken up or taken ip pieces, with al 
intent to convert the ſame to other uſes; if afterward 
upon advice or change of mind, ſhe. be rebuilt with the 
lame Materials, yet this is now another, and not the ſane 
Ship, eſpecially if che Keel, be ript up or changed, and 
the whole Ship be once all taken aſunder and rebuilt, 
there determines the Partnerſhip. guead. the Ship. But if 
a Ship be ript up in parts, and taken aſunder in parts, and 


repaired in parts, yet ſhe remains ſtill the ſame. Veſſel and 


not another; nay though ſhe hath, been fo often repair; 


eld that there remains got one ſtick of the Original Fi 


Leg. Muſius f. 


de rei vindic. 
F. lib. 6. lt. i. 
teg. 61. 


Leg. fi ex meis, 


« de acg. rer. 


dom. & Leg. fi 


convenerit 5. fi 


them build a Ship, the property of the 


V. If a Man ſhall repair his Ship with Plank or other 
Materials belonging to another, yet the Ship maintain 


. ” $7 8 * 


But if a Man, take. P ank and Materials belonging (0 
another, and prepared for the uſe of Shipping, and with 
| Vale! follows the 

Owners of the Materials and not the Builder. 


* 8 - C 


But if a Man cut down the Trees of another, or takes 


Fimber or Planks prepared for the erecting or repairing 


of a Dwelling-Houſe:; nay, though ſome of them are 


quiz fic. ff. d for ſhipping, and builds a Ship, the Property follows not 


pigu. ad. 

Leg. Marcellus 
in F. arma- 
menta. ff. de 
rei windicat. 


+ Rolls A- 
bridg. 530. 
Bald. in Leg. 
cum proponas 
Cad. de Nau- 
tic. 8 fanore, 
num. 6. 


VIII. If a Ship be ſold together with her Tackle, Fur: 
niture, Apparel, and all other her Inſtruments hereunto 
belonging, yet by theſe words the Ship's Boat is not con: 


veyed, but that remains ſtill in the Owners; ſo it is if 


Ship be freighted out, and afterwards at Sea ſhe commits 
Pimey: The Ship is forfeited, hut the Boat remains {till 
to che Owners f. „ 4% e 


\ 
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d Otwuners and Partners of Ships, 225 
Aue though Ballaft is generally uſed in Shipping by 
le Ships that are freighted outwards, in order to bring- 
ing home” of Goods, yet is not the ſame any part of the 
Faniture of the Veſſel ; and fo it was adjudged in debt on 
Rid,” The Condition was, that whereas the Plaintiff had 
Ir of the Defendant a Ship, if the Plaintiff ſhall en- 
of the faid Ship with all the Furniture belonging to the 
aint, without being diſturbed for the Ship or any Furni- 
uu üppertaining to it, that then, Cc. And the caſe fell 
ut to be, that after the ſale of the Ship, a ſtranger ſued 
te Plaintiff for certain monies due for Ballaſt bought by 
the Defendant for the fame Ship, in which Suit he ob- 
red Sentence, upon which the Ship was ſeized, The 
Mon was, If Ballaſt be Furniture for a Ship or not, Linter's Caſe, 
Nis teſolved that it was not; for though it may be as Leon. 46, 47. 
eeffary as Sails, = it is not always ſo, for ſometimes 
they fail without Ballaſt, for the Merchandize itſelf may 
be afficient to anſwer that purpoſe. 
N. If a Ship commits a Piracy, by reaſon of which ſhe Bing/y's Caſe, 
1 if before ſeizure ſhe be Bona fide ſold, 3 
the ſhall not be queſtioned, nor the Owners , , 
hve ted of the fame. A 1755 15 —— 
AN e of a Ship, by Deed, intruſts the Mort- 
cer with the original Bill of Sale; the — in- 1. P. Williams 
dorſes thereon ſubſequent Mortgages or Bills of Sale of 393, 394. 
kveral*Parts of the Ship, the firſt Mortgagee acquieſces, 
te hall be poſtponed. = | a 
X. Ifa Maſter ſhall take up Monies to mend or victual 
his Ship where there is no occaſion, though generally the 
Owners ſhall anſwer the fact of the Maſter, yet here they 
fall not; but only the Maſter. But if there were cauſe of 
mending the Ship, though the Maſter ſpend the Money Bridzman's 
mother way," yet the Owner and Ship become liable to Caſe, Hebar?, 
the ſatisfaction of the Creditor z for it were very unreaſon- A. 9! "= 
able that the "Creditor ſhould be bound to take upon him 
ue" ere of "repairing the Ship, and ſupply the Owners 
room, which muſt be ſo, if it ſhould be neceſſary for him, 
to prove that the Money was laid out upon the Ship; ſo on 
Woher hand, it ſtands with reaſon that he be ſure that 
ads his Money on ſuch an occaſion as whereby the 
Maſter's fact may oblige the Owners, which he cannot do 
dtherwiſe; unleſs he knows that the Money borrowed was 
nt * neceſſary 


s Ot wners and wartnerg 6: 


"1H. 85. but being upon @ frgb River it ſbould be @ Deodand — 


\ 


ips. Book ll. 
C African. neceſſary for the repair of the Ship; and therefore if the 
ſuper od eg Ship wanted ſome repairs, and à fur greater and mote 

. extravagant ſum was lent than was needful, the Owner 

ed ſhall not rap Sore whole. 8 4 
1. P. Williams The Eaft- India Company's Agent in the Indies bought 
395.7 a Ship and her Cargo of the Commander, who r 

| Power to ſell her; the Owner had the Value decreed for 

| Ship and Cargo (the Value being found by a Jury) and 
Indian Intereſt, vig. 12 J. per Cen. 

Dig. lib. 6. lit. XI. If a man gets poſſeſſion of a Ship having no Title to 

1. 62. G4. the ſame, by the Law Marine, he ſhall anſwer ſuch de- 

4.1. Pan. mage as the Ship in all probability might have earned 

nian on the and the reaſon of that is, becauſe the only end of Ship. 

lame Law. ping, is the employment thereof: but if a Warrant be 

directed out of the Admiralty to the Marſbal, to arreſt 

ſuch a Ship and Salvo Cuſtodire, who by force of the ſame 

enters into the ſame Ship, though the Warrant does not 

Creamer mention that the Officer. ſhould carry away the Sails of 

2 Joekly, the fame Ship, yet he may juſtify the taking the ſame, 

166. V for that he cannot Salve-Cuftodire the ſame Ship, ulleß 
he carries away the Sails. „einm r Jay 

XII. A Ship is freighted out, accordingly ſhe receives 

Digeſt. lib. 19. in her Lading purſuant to a nt, after wards an Em. 

2 61. bargo happens, and the Lading is taken as forfeited, yet 

ae Law. the Owners ſhall. notwithſtanding receive Freight, -for 

here is no fault in them, but only im the Merchant. 

XIII. In Azua dulci a Ship may become a Deodand, 

but in the Sea, or in Aua ſalſa, being an Arm of the 

3 Ill. fol. 58. Sea, no Deodand of the Ship or any part of it, though 

any body be drowned out of it, or otherwiſe come by their 

death in the Ship; becauſe on ſuch waters, Ships and 

* © other Veſſels are ſubject to ſuch dangers upon the raging 

waves in refpect of Wind and Tempeſt 4 and this diver- 

fity all our antient Lawyers do agree in, and it does more 


eſpecially appear in the Parliamerit Rolls, where upona 


Ret. Parliam. Petition it was defired, That if it ſbould happen that au 
$1 #4:3- Man or Boy ſhould be drowned by a fall out of any Shiv 
"R. 2 5.106. Boat, or Veſſel, they ſhould be no Deodands : Whereupon 
4 R. a. a. 33. the King, by great advice with his Judges and Council 
| learned in the Laws, made anſwer, The Ship, Boat of 
-Feſſel, being upon the Sea ſbould be adjudged no Deodand, 


but 
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Car., 1. DEQ wuers and partners of Ships, 227 
he King will ſe favour... There are abundance of 
,othebPetitions upon the like occaſion in Parliament. 
Ship lying at Rotberhith, in the County of Kent, 
gear the ſhore, to be careend and made clean, it hap- 
nened that ane of ng Sigh bang at work under 
vat lam Water, the Veſſel (then leaning aſide) fortuned 

brd over the oontrary ſide, by means of which the 
Shipwrlght wWas killed: Upon a Trial at Bar, where the 

Queſtion was, Whether this Deodand did belong to the eb. 29 Car. 
Fa of Saliabuny, Who was Lord of the Manor, lying 2. in B. R. 
contiguous» ta the place where the Man was ſlain, or to 

tue Amoner ag a matter not granted out of the Crown ? 

Jothas aſe it was reſolued, That the Ship was a Deodand, 
and che Jury thereupon found a Verdict for the Lord of 
Gala, chat the lame did belong to his Manor. | 
On Importation of prohibited Goods, the Ship: cannot Vide 1 Ven. 47. 
he ſeis d as forfeit till a Condemnation in the Exchequer 1 8,421. 
there. Harne againſt Joye 2 Keeble G M. 118. 
IV. Thus Men from their neceſſity and ſafety having 

am hollow, Trees, nay Reeds, Twigs and Leather (for on” 
ſuch were the rude beginnings of thoſe ſtupendious things 
wenow:r/admire), advanced the Art. to that degree, as to 

wender it now, the moſt uſeful thing extant; and: as the 
Mathematicks, Aſtronomy and other Sciences have ad- 
ed aq ita ſecurity, ſo. have ſucceeding Ages from time to 

time, provided Privileges and Laws by which it hath al- 

Msebten regulated and governed, the which upon all 
octalions,/\ and in all Courts have generally had a genuine 
Saſtruction as near as might be to the Marine: Cuſtoms; 

aach therefore at this day, if a Ship be taken away, or the 

Qunets diſpoſſeſt, they may maintain an Action of Tro- 
epand ; Converſion for an eighth or fixteenth part of the 

ide, as well by the Common Laws of this Kingdom, 

be Law Marine, and they need not join with the reſt 
; Gabe Owner. 14K 1 
00 non an information tam quam, grounded upon Ship Natura- 
de Act of Navigation, for importing Goods in a Foreign 12 
Ship gontrary to that Act, The queſtion was, whether or 
ht, if a Foreign Ship naturalized by the new Act, being 
tale taken in the late War with Halland, be afterwards 
eld to a Foreigner, who ſells her again to an Eugliſb Man, 


8 zuhether 0 no the Oath . mult be taken again according | 
N P 2 to | 


228 
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Forfeitures 
for deliverin 


Goods with- 
out paying 


Ok Owners and Partners of Ships, Bool 11 


to the Act? Per Curiam it need not, becauſe that the 

Ship was once lawfully naturalized. Hardres 511. Mari 

-againſt Verdue. 
XVI. Stat. 4th and 5th Will. and Ma. cap. 15, F. 14, 

8 All perſons who by way of Inſurance, or otherwiſe, hall 

undertake to deliver any Goods imported from beyond 


the Duties. 3 2 5 th for the fame, er 
robbie Og, TTY To + 
9. 15. 7 all'who ſhall oney, for the i in. . 
ſuring or conveying any Goods = 9 without paying Wl gil 
the Duties, or any prohibited Goods, or thall reccive BY ia 
| ſuch prohibited' Goods, or ſuc other. "Goods before the oe 
Duties are paid, knowing thereof ; Trial alſo forfeir for Wil 8 
every Offence 300 l. j 
$. 16. And if the Inſurer or Manager of ſuch Fraud be the dif. ll. 
coverer, he ſhall not only kee the Inſttranee Money give a3 
him, and be diſcharged of Re Penalties to which he is y 
liable, but ſhall. hon one half of the Penalties impoſed WM © 
| . 9 the Parties making ſuch Inſuranoe or receiving the L 
oods as aforeſaid: _And i in caſe no diſcovery be made by id; 
the Inſurer, and the: Party Inſured ſhall make diſcovery Ty 
thereof, he ſhall.recoyer 8 his Præmium, and have one Wi 50: 
Re of the Forfeitures 1 ſed . bon che Inſurer, and bal 
be diſcharged of thoſe impo ge ie V 
F. 17. The ſaid Penalties Nr For r M be recoverable i 11d 
| according to the Courſe of the Exch 
$. 18. _ No Penalty to be recoverable; unleſs proſecuted wich 
Vide Ch. xii. 12 Monthly __ . Fact committeck. ah 
Sec. ult. 5 117 
' . K a8 _—_ + 
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Jp Be, Mavens of Ships, 


Wap its temp uu Weather, 
5 80 Fort. bee 

ver · ebargi 
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Ja ch Perſons ON 55%. baard | 


hazard the Lauieg 

M. ee e in he Ser BY 

1 his own Proving dija- | 
4 ö 

VII. O Hippi Goods elſewhere 
than 4 the abel — or 
At; and whe taking in prohibit- | 
ed Good. 

VIII. Of wearing unlawful Colours 
or Flags, and of yielding up his 
Ship cowardly, if aſſaulted, where | 
1 ke, and where excuſed. 

IX, Of carrying fictitious Coquets 
and Papers, and refuſing payment 
of Cuftoms and Duties. 


x Of ſetting Sail with inſufficient 
1. achle, and of taking in and de. 
out with the like ; and 


__ 


ee. Lees 27 an 
1 aferibid 275 2 hon XV. 


wer-lading the | 


{thay Charge of Goods till /a fel de- 


red, 
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Pur MM 


wilters of Ships their Act töne ter in 
. ogeference to cates pꝛivate and publick. 


XI. of 8 withergiving no- 
tice v9 the Cuſtomer. 

XII. « " Faults commited by Maſter 

and ipper at Sea. 

. Rules in Law in the charging 
bim for reparation of damage. 1 
fut Maſter of a Ship ſueablè in 
the fenirath, for waſting or 
' Joiking Goo 


XIV. G / 25 [lbs and Authority 


- that the Mafter hath in 2555 


' Hypothecating or Predging the 
Furniture and Ladi 


Where Maſters art d; ;/abled, 
though in neceſſity, ta impauun the 


xVE Wher they may difpoſe of Veſ 
Vi and Lading, and where not. 

X II. hat? je and Mariners the 
Maſter muſt have for importing in 
or exporting out of His Majefly's 
\ Plantations in Aſia, Africa, and 
America. 

XVIII. What Ships may go from 
Port to Port is England, 

XIX. Ships not to import the Goods 
of any Country, but of that from 

whence they are brought. 

XX. What time the Maſter ſhall be 

coming up after arrived at Graveſ- 
end, or at any other Port within. 
the Realm, in order to his di ſ- 
charge. | 

XXI. Of oing from Port to Port 
ewithin t "x Im how provided. 

XXII. Of Goods prohibited to be 
imported from the Netherlands or 
Germany in any Ships whatſ6- 
ever. 


1. A 


1 01110138] 


i path gelity and diſcretion, 
hath the Government of the Ship committed to his care 
Leg. 1. de Ex- and management; and by the Common Law, (by which 
5 "AP - * 2 1 3 {4 l Wi elf ? $ 
ercit. AZ. Properties are to be guided,) he hath.no Property either 
| general or ſpecial, by the conſtituting of him a Maſter; 
Hob. Rep. fol. yet the Law looks im as ar 


e Law looks upon him as an (Officer, who muff 

11. _ render and give an account for the whole charge, when 

a once committed to his care and cuſtody 1 and upon failure 
to render ſatisfaction: And therefore if misfortunes hap. | 

pen, if they be either through negligence, wilfulneſs, 

. or ignorance of himſelf or his Mariners, he muſt be re- 


eee e eee 
In Chancery. A Maſter of a Ship, ſo appointed by B. Owner, treats 
with the Plaintiff to take the Ship Oe for 80 Tuns 
to fail from London to Falmouth, and fo from thence to 
Barcelona, without altering the Voyage; and there to un. 
lade at a certain Rate per Tun, And to perform this the 
Maſter obliges the Ship and what was therein, valued at 
300 J. and accordingly a Charter-party was made and 
ſealed between the Mafter and the Merchant ; but the 
Owners of the Ship were no Parties thereunto. The 
Maſter deviates and commits Barretry, and the. Merchant, 
in effect, loſes his Voyage and Goods, for the Merchan- 
dize, being Fiſh, came not till Lent was paſt, and were 
rotten. The Merchant's Factor thereupon ſueth the Ma- 
ſter in the Court of Admiralty at Barcelona, and upon 
an Appeal to a higher Court in Spain, hath Sentence 

ainſt the Maſter and the Ship; which coming to his | 
; (viz. the Merchant's Hands) the Owner brings an 
Action of Trover for the Ship; the Maſter ſues in Chan- 
cery to ſtop this Suit, and another Suit brought for the 
Owner for Freight, claiming deductions out of both, for 
his Damages ſuſtained by the Maſter, for the breach oi 
the Articles by the Maſter, for if the Owner gives Au- 
' thority to the Maſter to contract he ſhall bear the lok, 
but in Caſe of Bottomry after a Voyage begun the Maſter 
cannot oblige the Owner beyond the Value of the Ship : 


* 


| { But this Caſe is on Contract. 


- 


Lord-Chancellor. The Charter-Party values the Ship 
2 at à certain rate, and you ſhall not oblige the Owners 1 
Ks * ther, 
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ar. l. Maſters at Ships. 231 
cer, and that only with relation to the Freight, not to 
u Ide value of the Ship; the Maſter is liable to the Devia- 
gon and Barretry, but not the Owners; elſe Maſters 
mM . Owners of all mens Ships and Eſtate, Mich. 


o 


** 1 the Maſter of the Ship took Beef, Sails, 2 Yern. 643; 
., Wo: o Credit, and failed, the Owners were obliged to 5 
7: , and not allowed to defend themſelves by inſiſting * 
that the Maſter was liable only, and that they had — 
bim Money to pay the Plaintiff. He. is but their Ser- EA = 
) vant, and where he buys, they are liable, and continue © A 2. 
WW 6 if hehas not paid the Creditor, though th they gave him , 1 
hy Money for that Purpoſe. 
II. If the fault 2 committed in any Port, Haven, 
Wer, or Creek, or any other place which is infra Corpus 
Comitatits, the Common Law ſhall have] Juriſdiction to 
anſwer the party damnified, and not the Admiralty ; but vide 5. Co: 
if the ſame be committed ſuper altum mare, the Admiralty 107. Me. 891, 
ſhall have Juriſdiction of the fame ; yet if it be on a 96. 
place Where there is diviſum imperium, then according 
10 the Fi Flux or Reflux the Admiralty may challenge; 
the other of Common Right belonging to the Common 
La 


The Common Law is the over- ruling Juriſdiction i in L. Raymond 
this Realm 3 and they are to intitle themſelves well who 272- 
would draw a thing out of it. 

And therefore ſo ſoon as Merchandizes and other com- 
modities are put aboard the Ship, whether ſhe be riding 
in Port, Haven, or any other part of the Seas, he that 
s Exercitor Navis is chargeable therewith z and if the fame 
be there loſt or purloined, or ſuſtain any damage, hurt 
or loſs, whether in the Haven or Port before, or upon the . Naue. c. 
Seas after ſhe is in her Voyage, whether it be by Mar riners 2 eg. 1. 
or by any other through their permiſſion, he that is Ex- cer. a, 3. Ou 7. 
ercitor Navis muſt anſwer the damage, for that the very 
lding of the Goods aboard the Ship, does ſubject the 
Maſter to anſwer the ſame : And with this agrees the 4 
Common Law, where it was adjudged, That Goods Fr 5 Þ mg IM 
ſent aboard a Shi and the Maſter having ſigned his Bills 1 7». 190, 
of Lading for Ri ſame, the Goods were ſtowed, and in 238. 
the — divers Perſons, under the pretence chat they 2 = 866, 
were Preſs- "maſters, entered the Ship and robbed her of 155 1355 

| 1 thoſe 135. 
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Maſte rs ok Shins. Boon It 
thoſe Goods; the Merchant brought an Action at the 
Common Law againſt; the Maſter:;1ahdithe- Queſtion was, 
Whether he ſhould anſwer for th z "For it was al. 


ledged on his parti Thar there was nor default or negli 


1 
* 


gence in him, for he had a ſufficient guard, the Goods 
were all lock d up, under Hatches, the Thieves came 3 
Preſs: Maſters, and by force robb'd the Ship; and tha 
. the ſame was vis major 7, and that he could not haue 
Joes ne. Prevented the fame. And laſtly, That though he vn 
times allow. called Maſter or Exercitor Navis, yet he! had no ſhare in 
i the Ship, and was but in the Nature off a Servant, acting 
or a Salary. But notwithſtandingo ie was: adjudged for 


29. 105. the Plaintiff, for at his peril he muſt) ſee that all thingy 


1 Inf. 8g, forth-coming that; are delivered tochim, let what acc. 
4 C. 84. a. dent ſoever happen; (the act of God, or an Enemy, 
Me. 876. Aeris and dangers of the Seas only excepted) but for Fire, 
ok. 5 74. * 1 hieves and the like, he muſt anſwer, and is in the n- 
_ IPs ture of a Common Carrier; and that though he re- 
Cre. ac. 188. Hives a Salary, yet he is a known and public Officer, 


- 8 4330-3 31. and one that the Law looks upon to anſwer, and the 
AAA. . 


F 


18% 6. Plaintiff, hath his Election to charge either Maſter o 


Ovners, or both at his pleaſure, but can have but one 
Debet E xerci- Satisfaction. . 2 | 
tar omnidnt eien ; | 


nautarum ſub > orien ng 


6 4 


rum, ſive liberi fant fue fer 


7 
FT 


rt 
4 


of frue arvi, faddum fraſtare, nec immerits fadtum eorum prefiat, wn 
ipſe cos fuo peritula gdbibuerit : Sed non alias preftat quam fi in ięſa nave. damnun datun 
fit, eaterum fi extra navim,. licet @ nautis, non preflabit. Naut. Cap. Stabilit. Lg. i. 
Se. 7. debet Hatreiuv r. 70 9299 ea? 
t we t 3f Mol ein: nod 


* WET 18 is © i 12; 1 RAU 1 
Fed. Leg. de- If a r\ſhall-receive Goods at the Wharf or Key, 
bet Exerciter. or ſhall ſend his Boat for the ſame, and they happen 'to 
be loſt, he ſhalt} likewiſe anſwer; both by the Marine Lay 
and the Common Law. n noived uon 10 
>» By n e npodulH 0 10 J gi vfl off um 10. (Ag 
Mayor & Com. de London againſt Hunt. 

Woei g F C68: 30} enen JON en rr. 
Error of a Judgment in B. R. in Aſſumpſit brought by 
the Mayor and Commonalty againſt Hunt, where they de- 
cClared of a Cuſtom, That they and their Predeceſſors, Ma- 
Jaꝛots, c. had of every Maſter! of a; Ship 8 5. per Tun for 
every Tun of Cheeſe brought from any place in England 


to the Port of London, ab oriente de Londum - Bridge, in the 


name of Weighage; and that the Defend n 
> boy 7 * | er 
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cuae. I. [Matters ol Ships. | 233 
ger of a Ship, had brought to the Port of London ſo ma- 
u Tuns, which at that rate came to ſo much, which he 
hath not paid; upon nm" A umpſit, Verdict and Judg- 
ment for the Plaintiff. Upon which Hunt the Defendant, 
ta Writ of Error, and two Errors were aſſigned. 
„ That the Actiom did not lie againſt the Maſter, but 
tut the: Duty was due from the Merchants, Owners of 
the: Goods ; but the Judgment was affirmed, for that the 
Maſter is intruſted with the Goods, and hath a Recom- 
pence From the Merchants for bringing the Goods, and is 
reſponſiblefor them, and therefore ſhall be charged fot 
the Duty ; and it would be infinite to ſearch for the Ow- 
nergvf the ſeveral Goods, which are all in the Cuſtody of 
the Maſter who brought them into Port, and therefore he 
„ ohe charged. 3. Levinz 777. 
e, Hef Goods be laden aboard, and after an Embargo Digeſ. lib. 9. 
a WM or Reſtraint from the Prince or State comes forth, and 1. 2. £261. 
ecken be breaks Ground, or endeavours to ſail away, if any 
„ nge accrues, he muſt be reſponſible for the ſame. The 
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4 


de wasn is, becauſe his Freight is due and muſt be paid 
or z Although the very Goods be ſeized as bona contra» 
ng had 0110 09 3H | | af 3H JV SIT} 


A Ship was hired to F. S. in England to freight at 2 Yern. 2423 
31. 10 5s. per Tun to Bourdeaux ; then an Embargo is 
„dee afrerwatds proceeds to Bourdeauz 3 the Maſter, 

„ tee diſcovering bis feſt Agreement, agrees with the Cor- 
f eſpondents there of F. S. to allow him 6 J. 10 4. per 

Tun; upon this laſt Agreement he recovered at Law; 

7, W ad Equity! would not relieve ; becauſe the Performance 

wo MW ofchecfrſt Agreement was hindered by the Embargo. 

IVa cle muſt not Tail in tempeſtuous Weather, nor put 

| forth to Sea Without having firſt conſulted with his Com- 

pay” z nor muſt he ſtay in Port or Harbour without juſt L. Oleron. | 
cauſe whena fair wind invites his departure. Jed. 2. f 

V. He muſt not over- charge or lade his Ship above 
the/Birth-mark, or take into 1 Ship any Perſon of an 
dbſcure and unknown Condition, without Letters of ſafe _ Ver 6. 
reid 1.003 0 4377 34 0 TE. 

ol VII Nor ought he to lade any of his Merchant's Goods l. Las. & 
aboard any of the King's Enemies Ships (admitting his Leg- quuzr | 
«mn. Veſſel leaky" or diſabled) without Letters of ſafe a. Ap 
eee che fame may de made Fries and dtr. 4p . 


ne 20, 
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234 Masters oe Ships. Book I, | 
00! + he muſt · aber te Dee that 179900 the Ac. 
80. 1% * | \ Nor. ſhall 2 come or oaks 3 into the Croks or other 
cap. 8. places, when laden homewards, but into the unten great 
Ports, (unleſs he be driven in by Tempeſt) for otherwiſe 
he forfeits to the King all the enen, and therefor 
muſt anſwe.. 
1. l bo VII. Nor ought he to ſhip any Merchandizs, but oll 
— 75 * ak at the Publict Pre and Keys. | 
6. 11. 6. 14 He muſt not lade any prohibited or -unlayiyl Goods, 
19 I. cap. . whereby the whole Con may he in danger of Confiſcy./ 
1,2P. & Ms tion, or at leaſt ſubje to ſeizure or ſurreption. 
2 ſt =, He may not ſet fail without able and ſufficient Mai 
18. ners both for quality and number.. 

; By 5 G. 2. ch. 20. Maſters of Veſſels outward- banal 
"Ih are | not to receive on board their Gunpowder, either a 
2 Merchandize or Ammunition (the King's Service ex: 

cepted) before they be at, over-againſt, or below Black. 
Wall, on forfeiture of 5 J. for every 50 Ib, Weight, Ec. 
By the ſame Act the Maſters of Ships coming into the 
Thames ſhall land their Powder before their Arrival at, 
Blackwall or within twenty-four Hours, if Weathtr 
permit, after they come to anchor there, or at the Place 
| of unloading ;. forfeiture as in foregoing Section. 
. Keeping Guns ſhotted, firing a Gun above Blackwal 
beige Sun-riſing or after Sun - ſetting, are alſo prohibited, 
by the ſame Act, but under ſmaller Penalties, viz. A 
Sun ſhotted g 5. a Gun fired 10 5. melting Pitch there 
don board is liable to a Penalty of 31. 

| Search may be made by an Elder-Brother of 7 rin 

Heuſe, impowered under the Corporation Seal; and not 
mitting him to make due ſearch is liable to a Penalty o 51 
y VIII. He may not uſe any unlawful Colours, Enſigns, 
* Pcs Pendants, Jacks or Flags *, whereby his Ship or Lading 
tion Sept, 0.35; may incur a Seizure, or the Cargo receive any detriment 
5 26 Car. 2 or damage. | 
1 4 He muſt not ſuffer the Lading to be ſtoln or imbezzled; Þ 
Leg. Rbod. if the ſame be, he muſt be reſponſible, unleſs it be where 
D. Leg. in fin. there is vis major; as if he be affaulted at Sea either by 
Fr 2 wo Enemies, Ships of Reprize, or Pirates, there, if no Fault o 
gligence was in him, but that he performed the pat 
— 6. Naur. 2 1 an honeft, faithful, and valiant man, he ſhall be = 
cuſe 


| 
| 
U 
| 
3 
| 
| 
| 


wry Yet it hath been adjudged, That if a Merchantman't * 190, 
g in a Port or Haven, and a Pirate, Sea-Rover, or other * 


er her and over- power her Men, and then rob 10 2 
u ene Maſter walt be reſpotiible ; bur if an Enemy + Levine: 69 


rand Etrimir the def edation, there the Maſter is ex. 

Mi Reb 866, 3 Keb. 72, 112, 132, 135. 

[I He muſt not carry any counterfeit Cocquets or 133. 2. cap. g. 

f Hetitious and colourable Ship-Papers to involve che 4 

ods of the — with the Nocent. 7 1 
e ment of the j un orfinart Secund. 

oe. ee ne ge, Come and —— to wy al. we. | 

dof any; art'of 'his' Lading; yet if he offers that . . 

8 ven is juſt pertains to pay, then he is excuſed, 2 8 | 

X. He go not ſet ſaiF with inſufficient Rigging Or 24. Per Leg. 

ackle, or with other or fewer Cables than is uſnal anfl ant. de pub. 

inte, reſpect being had to the burden of the Veſſel: 

ul if any damage happens by the delivery of the Gods 

nto che Lighter, as that the Ropes break, and the like; 

here he muſt anſwer; but if the Lighter comes to the 

Wharf or Key; ani then in taking up the Goods, the 25 

| iche biesks, the Maſter | is excuſed, and the Macon, Afb 


- I or the like, are put' d a cloſe Lighter, | 

Te to be conveyed from the Ship to the Key, it is uſual 

here, that the Maſter ſend a competent number” of "his 

ere to hook to the Merchandige, if then any of the 

Ware loſt and imbezelled. the Maſter is reſponſible v, „ paſcl. 26 

10 f. "the Whärfinger; but if ſuch Goods are to be Car. rul'd at 

ſent theard a Ship, there the Wharfinger, at his Teri 2 Heil by 

muſt take care t preſerved. 88 
XI." After his $5 by Fort, he ought to ſee that the 

Ship be'yell” moored and anchored; and after reladed, 

1 0 z part or ſer fail till he hath been cleared for 
n damage hap ppens by reaſon of any fault or neg- 18Eliz. cap.g, 

e in him or his Mariners, whereby the Merchant 14 Car. 2. 

0 Freies receiyes any damage, he muſt anſwer 0 cap. 11 
XII. And as the Lv aſcribes theſe chings and many 

mote t© him as faults, when committed by him or his 

Martniers in Ports, ſo there are other things Which the 

0 2 1 be as fauks in him in 1 his Voyage. . 
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236 Matters ol , Boor nid? 
Digeft l. e Als if he deviates" in his *coutſe without juſt cauſe, ue 
Pr Pike F. is ſteers a dangerous and unuſüal way, when he may hai ee 
more ſecure paſſage; khough to avoid illegal impoſition 
he may ſome what change his courſe; nor may he fail h. 
Places infeſted with Pirates, Enemies, or other places ng 
., toriouſly known to be unſafe; nor engage his Veſſe) 
Lib.1, Cod. de mong Rocks or remarkable Sands; being thereto not ne. 


N 


Wer W ier, a 5d fach yino | 
1288 The Maſter ſhall not be aif\verible4 for the Contra 
ee N their Mariners; but they may be detained for their 
Drimes. Hi}. Y 719401 5 {ih 01 2000 10 
XIII. By the Marine Law, he that will charge a My 
ſter with a Fault, as in relation to his Duty, muſt not 
think that a general charge is ſuffieient in Law, but he 
= to affign and ſpecify the very fault wherewith be 
| chare 21 2 jv Mo 10 21: 
ny So he that will infer,” chat ſuch 6 5 a ſad dale 
hach happened or been N By reaſon of ſome fall 
in che Mariners ; muſt not only prove the fault itſelf, bu 
mf alſe prove that chat fault did diſpoſe to ſuch af 
edent; or that ſuch a misfortune could not have Foy 
Without ſuch a fault prsbed ent 

Infant Malter If an Infant being Maſter of a Shi ; "by Contraft with 
of a Ship, lia. another, täke upon 1 5 to bring Certain Goods from 8 
__ Ae. briftophers to England, and chert to deliver them, bi 
vg © al lwers them net according to agtèement, but waſts 
l and conſumes them; he may be ſued in the Admiral Cour, 
altho? he be an Infant; for this Suit is but in Nature of: 
tinue or a Trover and Oonverſton at the Common Las, 

And a Prohibiton denied for that Cavſe, * Furnes a 

Smith. r Rolls r. 33,;¶ „ oiiton - 

XIV. When Voyages are vides, the Mae 
ns placed in by the Owners; and they ought to malt 
+ Recepit ſal good the Maſter's fact and deed ;'+'and therefore is tr 
vun fore, 4. whole care and charge of Ship and Goods ate commit! 
5 4 to the Maſter, it is the prudence of the Owners tö bt 
4 anale careful who they will admit Commander of theit Shi) 
fiat, an «tf non ſince their actions ſubject them to anſwer the damage, u 
Hat ei affigna- whatever other Ack he ſhall do in reference to this Imp, by, 
te, bor een and therefore he can freight out the Veſſel, take in C IG 


vine, and Paſſengers, mend and furniſh the Ship; and p 1 


bs . 
8 
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the tur & omni- 
um recepit gu. 

flodiam que in 
t navim illatæ 


el = EX my Macane muſt pay ip eee 
ne. the Fxeight thoſe Goods as well as for the remainder, Pare 400 "kad 
leren. 1% Buvif if the Ship in the Voyage happens to & redorum. 
5 "aſt away, then only ſhall be rendered, the Price: that F. Nautæ 
be Goods. were bought for. Fan 
\. By e Common Tam, 04 aſter of. a Ship — 5 70 not im- eccpit. 
pawn 1* Ship or Goods, for any Property either general 
n= rec not in him, nor is ſuch power given unto 
him/by:the.conftituting of him a Maſter. 
.. Common. Lam hath held the Law of Oleron LE Leg. Oleron, 
That if a Ship be at Sea and takes leak, or other- 2 ä 
— want Victuals or other Neceſſaries, whereby either . * 5 
elf be in danger, or the Voyage may be defeated, that Ny. 95: « 
du uch east of neceſſity the Maſter may impawn, for mo- . 918. 
origi things, to relieve ſuch extremities, by. imploy- Leg. Olerme. , 
| ade e that end; and therefore he being the Per- 5% boy pln. 
led with the Ship and Voyage, may therefore rea- 
i: y be thought to have that power given to him im- Lex Mercator 
„ to 2 7 . e P 11 5 102, 122. 
in Neu. Eng and there the git 
but a. up; Neceflaries, and — 1 Bill of Sale:by i ++ 


to- 


ſt thecation, and there being a Suit againſt the 87. 35. 5% g- 
urt, Sen Oc tO icampe! Repayment, a Prohibition : Mod. ca. 79. - 
fa 4; Whereupon the Court held; that the Maſter | 


Bet by his contract make the Owners rſonall L. Raymond, 
lghle;to.a- Suit, and therefore granted a Prohibition as 40 bz 2 
them, but refuſed it as to the Ship; for the Maſter can 
band credit but upon giving curity by Hy potheca- 
ton: And chat it was unreaſonable for them to prevent 
e of Admiraley's giving a Remedy, when they 
 Buta Mater, for any debt of his own, cannot Impawn L. Raymond, 
on{Hypechecate, the Ship, Sc. for the ſame is no ways ys bl S. C. 
able hat in caſe le of neceſſity for the relief and cafe Ag 
e Voyage. 
can be, fall. or diſpoſe of the Gon without an Au- 147 õ 453- 
e icence from the Owners; and when he does 2 4. RR 
Impawn 


2 | 
4 ; 
dy & "p — 
4 : 
VL. % . 12 1 
4 


| Judgment, O- Nor can the Maſter. on every; case cf neceffty in impann 


ay mY . ſuch obligation of the Veſſel . parts, or 


L. Rik Where a Ship was . hypathecated: at Anjerdan, the 


J., O. carrying them home to their o²pn Country : But if the 


Watters of Ships. Bol 

or Hypothecate the Veſſel or Furniture, he ougl 

| ave the conſent and advice of: his Mariners. 

Peer Wi lliams ta _ Ship bei W 8 Me: . 18 ar 
67. fee L. able, but the 1 01 10 | 


als 4 


- - Wi 15%, XV. And bon 2:98 Ship. in well aged, the le 
ever obliged, and the Owners are e Juded n 
Redemption. 


151 But in regard Maſters alas 3 nempied to eg to engage 

the Owners, or infetter them. witholuch ſort of 05 

obdrzs, but where there is very appatent cauſe and neceſſity, 

they ſeldom ſuffer any to go Skipper or . Maſter, but je 

that hath a ſhate or part in her; ſo that if Monies ct 

Provifions be taken up he mot bear his equal ſhared 
proportion with the reſt. 


per cap, 22, che Veſſel or Furniture; for if ſhe be Freighted, and he 

{+ and the Owners are to join in the laying in of the Prot. 

1 1 ſions for the Voyage, and perhaps he wants money, (4 

ole . | ſign of neceſſity) yet can he not ĩmpa vn the Veſſel re 
Furniture, any other or further than for his own part 

e. ON f in her, che which he may transfer and grant as a mar 

OS, do àn eighth or fifth part in Lands or Houſes : But 


Places where the calamiity., or | neceſſity is. univerſal on the 
Veſſel, that will oblige all the Owners. 


577, 578. Party Was allowed: er Bi 2 Admiralty here. 
XVI. If the Veſſel happens after wards to be ok 
caſt away; and the Mariners by. Ane pains and cu 
1 ee the ruins and the Maſter in that 
1 15 caſe may pledge the ſame, the product of which he m 
diſtribute amongſt his diſtreſſed Mariners, in order to the 


ron. cc. 3. Mariners no way contributed to the Salvage, then thei 
reward is ſunk and loſt with the Veſſel. Andi if thete be 

any conſiderable part of the Lading preſerved, he ouglt 

not to diſmiſs the Mariners, till advice from the Laden 

or Freighters ; for otherwiſe perikangs n be malt 


If Merchants freight a Veſſel at "Khor x own charges, 1 5 
ſet her to Sea, and ſhe happens afterwards to be Wer 
1e — 1 1 

U N 
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kene at his ꝑleaſure, or at leaſt ſuch as he could cove- Lg. Oleron. 

met teig monies on, rather than ſee the whole Voy- / 22. 
And if: he cannot pawn the Lading, he may Ei 

fel "he ſame, that is, fo much as ig e in all 

Abc daſes his att obliges. 

- However, Orders and Inſtructions are as carefully to 

he look d upon and followed as the Magnet. | 
VII. He is not to im into, or export out of : any The like pro- 

1 Plantations in 3 Africu, or America, but i in 1 _ = the 

eh or Irie Veſſels, or of the Veſſels built and be- ray vgs”; 

boging:t0:that Country, Iſland, Plantation, or Territo- Mu/covy, and 

155 the Maſter and 3 fourths of the Mariners to be Eu- of the Domi- 

pon forfeiture of Ship and Goods; and if other- _ and 

ae, they are to be look'd upon as Prize, and may be bowel 

kind by any of the King's Officers and Commanders, and $0 likewiſe of 

1 Fee according to the Orders and Rules . 1 

obthe 7 18 nging to the 

All Goods: of the Growth of his. Ma jeſty s Plantations — W 

! or are. not to be imported into England, Ireland, or Wales, Dominions: 

t or ing of Ferſey or Guernſey, but in ſuch Veſſels as truly J, In caſes * 

man WW belong to Owners that are of England, Ireland, Wales, Fer- ® — 


W 


Ft 
But YH, ap Gatrinſey, and 3 fourths at leaſt of the Mariners ar kak apt el | 
N og, upon Biſons of Ship and Goods. 1 lauſe as to 5 43 
the Wi: The Goods and Wares of tho baten and bro ought ariners. 


in ſuch manner as aforeſaid, muſt be brought from "aſe be. 
the arg Countries of their ſeveral productions and growWths , 
'» Wor from the Ports where they are wine ſhipped out, on 

t or Wſorſeiture-of Ships and Goods. 

cue Nvall. No Ship to go from Port to Port in Engliad, That is thoſe 
that N dizland, iH#/alss, Jeg, — Guernſey, or Berwick, unleſs the ori n 
ny Owners are Denizens or Naturalized, and the Maſter and Ell 72 7756. 
the J fourdis:co. be Engliſh.” KY y Weib, or thoſe 
the All:Owners:muſt ſwear that their Veſſels or ' Ships are of Ferſey, or 


heir Wi their own Ships and Veſſels, and that no Foreigner Gi, 
ebe katy rj 21 1 her, and muſt enter the ſame; and 

— 5 r a valuable conſideration, Bona fide, $ 
den Ie, hve eS Nor: to bring in any Goods from any place, but 
made Achat ate of the growth of that very Country, or thoſe 
bees which uſually are for the firſt ſhipping, on pain of 
and Wlorfeiture. of their Veſſel and Furniture. 
Ver · This doth not extend ſo far, but that Maſters may take 


M8 Goods in OOTY the ua or Streights, although 
ling jg! DE. 1 | they 
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- they are not of the very growth of the place, fo that 
| ay Feuer in Engliſh Ships, 3 a Engliſh ae 
12 Car. 2. So likewiſe thoſe Ships that are for India in any of those 
cap. 18. Seas to the Southward and Eaſtward of the Cape of Cod. 
Hope, 3 the Ports are not the places of their yery 
Any People of England may import (the Maſter and Ma. 
riners 3 fourths Engliſp) any Goods or Wares from Spain, 
Portugal, Azores, Madeira, or Canary Iſlands; nay in Ships 
that are not Engliſb built, Bullion may be imported; o 
likewiſe in thoſe that are taken by way of Prize, Bona fi, 
But Sugars, Tobacco, Cottons, Ginger, Indicoes, Fu- 
ſtick, or any other dying Wood of the growth of his Ma. 
jeſty's Plantations, to he ſhipped, carried ot conveyed 
from any of the Engliſh Plantations, are to be carried to 
no place in the World, but are to come directly for England, 
Ireland, Wales, or Berwick, upon pain of forfeiture of Ship 
and Goods; and the Maſter is to give Bond with one &. 
curity in 1000 J. if the Ship be under the burden of 100 
Tuns, and 20007, if above; that upon Lading he bring 
his Ship directly into England, Ireland, Wales, or Berwid, 
(the danger of the Seas excepted) ſo likewiſe they are to 
do the fame for the Ships that ſhall go from the Plantati- 


"== 
P = 
3 
= 
2 
= = 
— 


the Ship and Goods. 


carried South of Cape Finifterre without firſt coming to 
3 Creat-Britain. | | | | 

12 Ce 22 XX, When the Maſter ſhall arrive at Graveſend, he ſhal 

E- 18. not be above three days coming from thence to the place of 

| . diſcharge ; nor is he to touch at any Key or Wharf till he 

comes to Cheſter*s Key, unleſs hindered by contrary Winds, 

or draught of Water, or other juſt impediment to be allow. 

| ed by the Officers: And likewiſe he or his Purſer are there 

to make Oath of the Burden, Contents and Lading of his 

Ship, and of the Marks, Number, Contents, and Qualities 

of every parcel of Goods therein laden to the beſt of hu 

knowledge ; alſo where and in what Port ſhe took in het 

Lading, and what Country built, and how manned, who 

was Maſter during the Voyage, and who the Owners ; and 

In Out-Ports muſt come up to the place of unlading, as the 

/ condition of the Port requires, and make Entries, on pain 

of 100 l. ED Not 


ons, to the Governor of heh Plantation, upon forfeiture of 
By a late Act (3 G. 2. c. 28.) Rice is permitted to be 
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en. Patters of Ships. 
Nor is ſuch a Maſter to lade aboard any Goods out- 
wards to any place whatſoever, without entring the Ship 
the Cuſtom-Houſe, her Captain, Maſter, Burden, 
Guns, Ammunition, and to what place the intends, and 
before departure to bring in a Note under his hand of 
every Merchant that ſhall have laid aboard any Goods, 
wether with the marks and numbers of ſuch Goods, and 

be worn as to the ſame, on pain of 100 J. : | 
No Captain, Maſter, Purſer of any of His Majeſty's 
Ships of War ſhall unlade any Goods before Entry made, 
on pain of 100 J. | NE 
Mae, There is a Lift of all Foreign built Ships in the 
Exchequer. No Foreign Ship got built in any of His 
Maxeſty*'s Dominions of Aſia, Africa, or America after 
. 1662. and expreſsly named in the Liſt, ſhall en- 


Joy the Privileges of a Ship belonging to England or Ire- 


ima, although owned and manned by Engliſb, except only _ 
lich as are taken by way of reprize, and condemnation * 
made-in. the Admiralty as lawful Prize. None but Eng- 
Wand [rib Subjects in the Plantations are to be accounts | 
I. Tf the Maſter ſhall have Freight from Port to Port 
within" the. Realm, he ought to have Warrant for the 
lame, on pain of forfeiture ofthe. Goods; and he is to 
take forth a Cocquet, and become bound to go to ſuch * --. 


and diſcharged within ſix Months from the date of the 


XXII. But from the Netherlands, or Germany, there 


may not be imported any fort of Wines (other than Rhe- 
nin) Spicery, Grocery, Tobacco, Pot-aſhes, Pitch, Tar, 


0 


Wany manner of Ships whatſo ever. 

Ia It might not feem impertinent, that this latter part 
Me is abridged, in reference to matters publick, ſhould 
veinſerted ; for that ſometimes it may happen that an ho- 
delt and well meaning Maſter or Skipper might innocent- 
Iyinvolve and hazard the loſs of his Ship by committin 
«againſt Laws poſitive and prohibitory; and though _ 
Maſters and Mariners, qua tales, be not ſo exquiſite as to 
know all that does belong to their Duties, or at leaſt that 


a. 


+... If By! OS. which 


Salt, Roſin, Deal- boards, hard Timber, Oil, or Olives, 


Port deſigned for, and to return a Certificate from the 
chief Officers of that Port where the ſame is deſigned for, 
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which the Law lays incumbent on their Shoulders; yet 
for that moſt of them have ſome ſmall glimmerings of th, 
ſame, ſuch hints in matters publick as well as Private 
may not only be of ſome advantage to them, but alſo 9 
Merchants, who always upon the Miſcarriages of the 
Maſters, prove the greateſt Sufferers ; the offenders, ſor 
the moſt part, proving not ſufficiently ſolvent. 


C41 &A P. -- I. 


Ot Mariners, their ſeveral Offices and 
Immunities, and of Barretry committed 
by them. 


I. The ſeveral Marin Officers on | 5 Mariner , where it ſhall be dl, 
Ship-board, and their Charges and | and where a Diſcount of his Ha. 


Duties. 


| | $63, | 
IT. Of tb. 1 power and au- XII. And of their becoming liablt . 
tbority over them, at in relation | Correctiun. 

F 1 to puniſhing or otherwiſe. . XIII. Barretry in the Mariners, the 


IT. The 8 Mariners owt reaſon why the Laau imputes on- 
to each other, and they to the ce in them to be anſwered by th © 
IV. Their attendance requifite when | XIV. In what caſes the Maſſer pal 
laden; and if detriment, where become liable for the Actions of hi 
to be reſponſible. Mariners. | 
V. When Accidents befal them, aubere XV. Of Goods purhined before thy 
they ought to he look'd after, and | are brought on Ship-board, when 
at whoſe cofts. | the Maſter is bound to anſuer, al 
VI. The Mariners Oath where re- | avhere not. oe 
guifie to the diſcharging of the | XVI. Of the Antiquity of ſuch Cu. 


{after . om. 
VII. 2 Accidents do deſtroy, and xX II. Of Goods brought ſecrtth 
what not, their Wages. | in on Ship-board, if purliintd, 
VIII. Where they may join all in a aubere the Maſter is not made lia. 
Suit for the recovery of their Wa- | Ble. 
ges, and where not. I XVIII. Of Cantionor fore-warning 
TX. 'Of their Wages where liable io | where the ſame ſhall excuſe tht 
- @nſaver damage. „  OORSRug 
X. Where. they abſolutely boſe their XIX. Where the Maſter Hell l. 
Wages, | liable, natwithflanding ſucb Cav 
XI. Of Money or Goods taken up by" tim, 
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he LE perſons ordinary for ſailing in Ships have di- 
to TJ yers denominations : The firſt, which is the Ma- 
10 fer, known to us and by moſt Nations both now and of 
the ald, and 2 by the Roman Laws, Navicularius or 
for Ager Navis; in Engliſh render'd Maſter; or Exer- Lee. 1. & 


alar Navis; in the Teulonic Skipper; by the Grecians, t4/imad Lex. 
Navarchus or Nauclerus; by the Italians, Patrono. But ns os. Of ib: 
this is only to thoſe Veſſels that are Ships of Burden and Leg * 
of Carriage; for to Ships of War the principal there is - 
commonly called Commander or Captain. The next in 
order of Office to the Maſter, is he who directs the Ship 
in the Courſe of her Voyage, by the French called Pilole; 
by the Engliſh and Flemming, Steerſman ; by the Romans, 
Gubernator ; by the Talians, Nochiero Pilotto and Navar- 
cus, as Gerettus writes. The third is eſteemed the Ma- 
ſters Mate or Companion, chiefly if the Maſter be 
Steerſman himſelf ; of old by the Grecians and Romans _ 
called Proreta; his charge is to command all before the 4 Leg. Qn. 
Maſt. | | | 0s i 
His Succeſſor in order is the Carpenter or Shipwright, f 
by thoſe two Nations of old, called Naupegus by the lat- 
ter; by the firſt Calaphates, From the Loins of one of 
that Rank ſprang that great Emperor Michael, ſirnamed 
Calaphates, who denied not to own the quality of his Fa- The Father 
ther among his Regal Titles. The very Name of Cala- |: __ —_— 
phatethe Venetian and Italian ſtill uſe to this Day. — Valate- 
The next who ſucceeds in order, is he who bears the razs ob. 
| Charge of the Ship's Boat, by the Lalians called Brachie- ſerves, 46.23. 
tie; by the Grecians and Romans, Carabila, from Cara- 
bus, which denotes the Boat of a Ship. 
he fixth in order, eſpecially in Ships of Burden, is 
the Clerk or Purſer, by the Italiaus called Scrivano : whoſe 


44 WW Duty is the regiſtring and keeping the Accounts of all 
4, WW received in or delivered out of the Ship; for all other 
" WW Goods that are not by him entred or taken into Charge, 
1 tthey happen to be caſt over- board in a Storm, or are 
Koln or imbezzled, the Maſter anſwers them not, there 


being no Obligation on him by Law for the ſame; his II Conſolato 
Duty is to unlade by Day, not Night, 1 | 22 


Q 2 f The 


Caup. lot. 
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The ſeventh a moſt neceſſary Officer as long as ther 
are aboard Bellies, ſharp Stomachs and Proviſion, called 
the Cook, : Ad SE | 
The eighth is the Ship's Boy, who keeps her continy. 
ally in Harbours, called of old by the Grecians, Naupli. 
lakes ; by the Italians, Guardino : Theſe Perſons are d. 
ſtin& in Offices and Names, and are likewiſe diſtinguiſh. 
ed in their Hires and Wages ; the reſt of the Crew ate 
under the common Name of Mariners, by the Roman; 
Budzus ad called Nautiæ; but the Tarpollians, or thoſe Youths g 
Leg. 1. Naut. Boys that are Apprentices, obliged to the moſt ſervil 
Duties in the Ship, were of old called Meſonaulæ. 
By Stat. 2. Ann. ch. 6. Two Juſtices of Peace, or the 
Church-Wardens, Sc. with Conſent of ſuch Juſtices, 
may bind out any Boy of ten Years of Age, who is or his 

Parents are chargeable to the Pariſh, or who begs for {Wot re 
Alms, to be Apprentice to the Sea-Service to any Sub- Witthe 
ject, Maſter of a Ship, belonging to any Port in Exgland, and 

Wales, or Berwick. See the Act how the Indenture is to Whany I 
be made, and for ſeveral other Patticulars. The Church- Waniwi 
Wardens are to pay 50 5. to buy neceſſary Clothing and II 
Bedding : Such Apprentice is not to be impreſſed, or Fort 
permitted to inliſt himſelf in the King's Service till eig. ]Wloſeti 
teen Years of Age. But Note, that by S2at..4. and';, WW leave 
Ann. cb. 19. Se#, 16. Maſters are not obliged to take ¶ com 
ſuch Apprentices under the Age of fifteen Years ; nor, ftant 
unleſs they be healthy and ſtrong of Body. The Admi- Wh lau 
ralty is to grant Protections for Apprentices ſo bound, 
till eighteen Years of Age, without Fee, They may be 
aſſigned, with the Aſſent of two Juſtices ; and then alſo 

to have Protections. =_ ; 

II. The Maſter hath the ſupreme Rule on ſhip-board, 
and by that Means his Power and Authority is by Lav 
much countenanced, eſpecially in the keeping his Crew 

in Peace ſo long as they eat his Bread; and if a Mariner 
ſhall happen to be bruiſed or hurt in doing his Duty and 
Fer L. Service, the Maſter “ is to take Care that he be carefully 

Oleron, cap. b. Iook'd after, in order to the procuring his Recovery ; 
Per Leg. ds and if it be occaſioned by the Miſcarriage of another ol 
1 & Ship-board, he may refund the Damage out of his Wz 
ix fin Naut. | 
Coup. ges, but ſtill remembring who gave the firſt Aſſault, 


pa. Ot Mariners, 


If it happens that the Maſter commands his Boat to 


e manned out, and it To happens that the ſame is out 


Forder, or unfit to take the Sea, the Tews, or other 
kccoutrements being impotent, if the Mariners happen 
obe drowned, the Maſter is to repay by the Law Marine 
ne. whole Year's Hire to the Heirs of the drowned : 
herefore Maſters ought carefully to view and ſee that 
the Boat be fit for Men to truſt their Lives in, upon his 
Command. | | | 
If a Mariner ſhall commit a Fault, and the Maſter ſhall 
i up the Towel three times before any Mariner, and he 


hall not ſubmit, the Maſter at the next Place of Land 


may diſcharge him; and if he refuſeth to go aſhore, he 
ſhall Joſe half his Wages, and all his Goods within the 


245 


Ship. If the Mariner ſhall ſubmit, and the Maſter will Per Ly. Ol 


the Mariner ſhall depart the Ship on the Maſter's Com- 
mand, and the Maſter happens not to take another, if 
any-Damage happens to Ship or Goods, the Maſter muſt 
anſwer. 


III. Mariners muſt help one another at the Sea and in 3 Leg. Ole- 


not receive the ſame, he ſhall have his whole Wages ; or ren, cap. 12+ 


port; if any refuſe; upon the Oaths of his Fellows, he ron, cap. 13. 
loſeth his Wages. None of the Crew muſt or ought to & er Leg. 


laye the Ship, without Leave of the Maſter, when ſhe 
comes to a Port, or rides at Anchor, but always con- 
ſtantly to wait upon her till they are diſcharged, or have 
leave, at leaſt half to be left on Ship- board. 


Denmarc. 


A Mariner may not carry out of the Ship above ane Z. nemo 4: 
Mel's Meat, but Drink not a drop; and when on Ship- Re. jur. & 


board, ought not to be there arreſted for Debt, but on- 


o much of his Wages in the Hands of the Maſter at- 
tached: Yet this is doubted, if it be not on a ſworn 


Debt, that is, a Judgment or Sentence, or a Penalty to 
the King. 

They ought not to depart from on Ship-board when 
once admitted into their full Pay (which is always when 
they-break Ground) without Licence of the Maſter ; and 
before they may ſo do, they are to leave a ſufficient 


number to guard the Ship and Decks. 


'See the ſeveral Acts of the 7th and 8th Villiam III. 
Cap. 21, Intituled an Act for the Increaſe and Encou- 


: 


a . | King, 


Leg. plerumgqus 
de in jus os. 


agement of Seamen; and of the 8th and ꝗth of the ſame 


Leg. Oleron, 
cap. 5. 


Leg. Oleran, 


cap. 1 * 


Leg. Oleron, 
cap. 11. : \ 


Leg. Oleron. 
cap. 13. 


recited here. 
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King, Cap. 23. Intituled an Act for the further Inca 


and Encouragement of Seamen, for regiſtring of Ser. 
men, and providing for their Widows and Children in 
ſuch manner as therein is mentioned, too large to he 


By Stat. 9. Ann. ch. 21. the Regiſtring of Seamen i; 
repealed. | 
IV. If the Ship breaks Ground, and is ſet fail, if after : 
ſhe arrives at her deſired Port, their full Pay continues the 
till ſhe returns; nor may they in any wiſe depart from 55 
on Ship. board without Leave or Licence of the Maſter; Com! 
if they do, and any Diſaſter happens, they muſt anſwer: | 
Vet at ſuch Port if the Veſſel be well moored and au. VA 
chored with two Cables, they may go without leave, 


yet ſo as they leave a ſufficient number behind to guard 4 
the Decks: But then their return muſt be in due tbl 
Seaſon ; for if they make longer ſtay, they muſt make M 
Satisfaction. py 
V. If Mariners get drunk and wound one another, they 10 
are not to be cured at the Charge of the Maſter or Ship; | 
for ſuch Accidents are not done in the Service of the wk 
Ship: But if any of the Mariners be any ways wounded, Wl ** 
or do become ill in the Service of the Ship, he is to be 1 
provided for at the Charges of the Ship; and if he be h 
ſo ill as not fit to travel, he is to be left aſhore, and . 
Care to be taken that he hath all Accommodations of Hu- 
manity adminiſtred to him: And if the Ship is ready for MW 1 
a Departure, ſhe is not to ſtay for him; if he recover, 8 
he is to have his full Wages, deducting the Maſter's 1 
Charges which he laid out for him. | by 
VI. In Cafe of Storm, if Goods are caſt over-board for 
lightning the Ship, the Oaths of the Mariners, ſwearing MW 
that it was done for the Preſervation of the Veſſel and 1 
the reſt of the Lading, ſhall diſcharge the Maſter. 9 
So Goods damnified at Sea, are cleared by the Oath 1 
of the Maſter and Mariners, by the Laws of Oleron. b 
To aſſault the Maſter on Ship- board, is a Crime that 7 
ſubjects the Mariner's Hand to be cut off, unleſs he re-. f 
deems it at 5 Sols, * a 
VII. If a Ship happens to be ſeized on for Debt, f,; 
otherwiſe to become forfeited, the Mariners muſt receive 5 


Cenſolat. gil. 
mere. 


their Wages, unleſs in ſome Caſes where their Wages are 
+ angel EEE . 8 forfeited 


2 


re 
* SER 35 * 
7 Fo * 
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rfeited as well as the Ship; or if they have Letters of 
Marque, and inſtead of that they commit Piracy, by rea- 


A ſon o which there becomes a forfeiture of all: but Lading Rollrs A- 
e prohibited Goods aboard a Ship, as Wool, and the bridg. fil. 


like, though it ſubjects the Veſſel to a Forfeiture, yet it 530. 
lifbles not the Mariner of his Wages ; for the Mariners 
having honeſtly perform'd their Parts, the Ship is tacitly 
obliged for their Wages: Burt if the Ship periſhes at Sea, 
they loſe their Wages, and the Owners their Freight, 
And this being the Marine Cuſtom, is allowed by the 
Common Law as well as the Civil Law, 

If ſhe comes to her firſt delivering Port they have 
n. Wages till hen: If loſt afterwards, they only loſe thoſe 

"WH fubſequent Wages. L. Raym. 639. 9. this, and ſee 
e L. Kn. 739. where they loſt part of their firſt Wages. 

VIII. The Courts at Meſtminſter have been very favour- 
able to Mariners in order to the ſuing for Wages, for at 
the Common Law they cannot join, but muſt ſue all di- 
ſtin& and apart for their Wages. | 

Yet in the Admiralty they may all join, and the Courts 1 Vent. 146. 
at Weſtminſter will not grant a Prohibition: And ſo it 343: 2 Vent. 
was rul'd where one Jones + a Maſter of a Ship was ſen- — 
tenced in the Admiralty for Wages at the Suit of poor + Wan 
Mariners, a Prohibition being prayed upon a Suggeſtion Rep. 8. 
that the Contract was made at Land, and not ſuper altum 

marez the Court denied it, for that he came too late, 

Sentence being given below againſt him: Yet if the 
Mariners had only libelled, and there had been no Sen- 

tence, and the Defendant had prayed a Prohibition, as 

above, the Court would have denied it. This hath + 

been, and is uſually done. . 
It was by meer Indulgence that Mariners were per- | 
mitted to ſue in the Admiralty for their Wages : And Sali. 33. pd. 
this Indulgence was, becauſe the Remedy in the Admi- 4: 
ralty was the eaſier and better; eaſier, becauſe they 
muſt ſever here, whereas they may join there ; and 
it better, becauſe the Ship itſelf is anſwerable : but it is 
e. <prefsly againſt the Statute, tho! now Communis Error 

facit Jus. The firſt inſtance of it is in Winch. 8, Yet it 
vas never allowed the Maſter ſhould ſue there; nor is * 
e {reaſonable where he commenceth the Voyage as Ma- 
«MW ſter; for tho' the Mariners contract upon the Credit of So 
195 04 Q 4 | the 


* 
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Sli. 33.7 5. 


of the Mariners do. 


Sitavell & al, 
Owners of a 
Ship, wer/. 
Lowe & al. 
Mich. 27 Car. 
in B. R. 


Latch. fol. 11, 
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the Ship, the Maſter doth contract on the Credit of tt 
Owners. L. Raym. 397, ad idem. 


But yet the Mate may ſue in the Admiralty for hj 
Wages, becauſe he Contracts with the Maſter, as the re 


Bock I 


L. Raym. 632, ad idem. 

But the Court will be very well informed, that the Lib 
is for Mariners Wages; for ſome who work Carpenter 
work, and ſuch like Labour, aboard a Ship in a Haven or 
Port within the Realm, which is ir Corpus Comitatis, 
(notwithſtanding thoſe great and ingenious Objectiom 
againſt it) and muſt be tried by the Common Law, and 
not elſewhere, will libel under that Cloak for Mariners 
Wages. But the Court in that caſe will grant a Probi. 
bition. And ſo it was done in the like Cafes. 

But if aShip rides at Anchor in the Sea, and the Maſter 
ſends his Boat aſhore for Victuals or other Proviſions for 
the Ship, and accordingly the Providere or Slop: ſeller 
does bring Victuals and Proviſions aboard; in that Caſ: 
if the Contract be made there, it muſt be ſued for in 


the Admiralty : But if the Goods are by the Purſer or 


This Doctrine 
cited. L. 
Raym. 650. 


IL. Oleron. a 


Mariners contracted for at Land, they mult ſue at Common 
Law. | 5 

But a Suit in the Admiralty for Seamens Wages grown 
due in the River, though no Voyage made, was not pro- 
hibited. L. Raym. 1044. Si | 

Nor tho' made by Writing at Land; or even by 
'Deed. (2. of this laſt Point.) L. Raym. 1206. 

The Maſter cannot ſue in the Admiralty for his 
Wages. I. Raym. 576. „ 
IX. If Goods are ſo imbezzled, or fo damnified that the 
Ship's Crew muſt anſwer, the Owners and Maſter muſt 
deduct the ſame out of their Freight to the Merchants, 
and the Maſter out of the Wages of the Mariners ; for 
though Freight is the Mother of Wages, ſo is it the very 
Father of Damage; For before the Mariner can claim his 
Wages out of what the Ship hath earn'd, the Ship mult 
be acquitted from the Damage that the Merchant hath 
ſuſtained by the Negligence or Fault of the Mariners : And 
the reaſon is, for that as the Goods are obliged to anſwer 
the Freight, ſo the Freight and Ship is tacitly obliged to 
clear the Damage; which being done, the Mariners at 
then let in to their Wag es. 11 
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e X. Aa Mariner be hired, and he deſerts the Service , 

wore the Voyage ended, by the Law Marine he loſes . 

«Wages: And the ſame Cuſtom at Common Law plead- 

1 it hath been conceived will bar him. KS 

If a Mariner ſhall commit any wiltul or negligent Fault, 

reaſon of which the Maſter, Owners, or the Ship anſwers 

Damage to the Merchant, an Action lies well againſt him. 

In a Suit for Mariners Wages *twas agreed, That if 1 84. 236. 

he Ship do not return, but periſhes by Tempeſt, Ene- 

ons my, Fire, Sc. the Mariners ſhall loſe their Wages ; for 

and 'the Mariners ſhall have their Wages in theſe Caſes, 

vers Whey will not uſe their beſt Endeavours, nor hazard their 

i. Lives to preſerve the Ship, 1 Sid. 179. But if the Ship 
mlade, they ſhall have their Wages; in the Caſe of Cullen 

ter Nad Mico, 1 Keeble 831. | | 

If a Seaman be preſſed, he ſhall have his Wages pro 

ler Nad. L. Raym. 1211. : 

aſe XI. If a Mariner takes up Monies or Cloaths, and the 

in ame is entered in the Purſer's Book, by the Cuſtom Ma- 

or ne it is a Diſcount or a Receipt of ſo much of their 

n Wages as the fame amounts to; and in an Action 
brought by them for their Wages, the ſame ſhall be 

n allowed; and is not accounted mutual, the one to bring 

o. his Action for the Cloaths, and the other for his Wages. 
XII. A Maſter of a Ship may give moderate and due Paſch. 25 Car. 

by Correction to his Mariners, and if they bring an Action i» B. R. Pidge- 
againſt him, he may juſtify the ſame at the Common Lato; 9 _— l 

iis and by the Law of, Oleron, if a Mariner ſhall aſſault the 2 roy ; 
Maſter, he is to pay 5 Solz, or loſe his Hand. | Oleron. c. 13. 

be Mariners after they have unladen the Ship, if they de- 

ut mand their Wages, and there be any Intention of their 9 

ts, Departure, the Maſter may detain a reaſonable Propor- Per Leg. Oli 


or tion of the ſame till they bring back the Ship, or give ven. cap. 18. | ; 
y Caution to ſerve out the whole Voyage. | | x 
11s XIII. Barretry of the Mariners is a Diſeaſe ſo Epide- = 
ilt mical on Ship-board, that it is very rare for a Maſter be ye 
th bis Induſtry never ſo great, to prevent it; a Span of Vil- 4 


nd WW lany on Ship-board ſoon ſpreads out to a Cloud, for no 
er other Cauſe but of that circular Encouragement that one 


to knaviſh Mariner gives another. ; 
re However the Law does in ſuch Caſes impute Offences Ju. * 
and Faults committed by them to be Negligences in the {io Fin, — 

If hop r 5 3 Maſter; b 
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Maſter; and were it otherwiſe, the Merchant would be 
— in a very dangerous Condition. 
Paſcb. 11. Jae. The Reaſons why they ought to be Reſponſible, are, fy 
in B. R. Hen that the Mariners are of his own chuſing, and under hi 
_ I Correction and Government, and know no other Supe. 
533. riour on Ship-board but himfelf z and if they are Faul, 
| he may correct and puniſh them, and juſtify the fas 
by Law: And likewiſe if the Fact is apparently prov. 
ed againſt them, may reimburſe himſelf out of thei 
| Naut. Caup. XIV. And therefore in all Caſes, whereſoever the Mer. 
Stab, ge, Chant loads aboard any Goods or Merchandize, if they b 
9.3.6, © 7. Loft, Imbezzled, or any other ways Damnified, he muſt he 
Reſponſible for them; for the very lading them aboard 
makes them liable, and that as well by the Common Law a 
the Law Marine. W 
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1 Ven. 190, 
238. 

Raym. 220. 
1 Med. 8 5. 
2 Lev. 69. 


2 7 Key or Wharf to fetch Goods on Ship- board, if once they 


factum. have taken Charge of them, the Maſter becomes immedi- 
ately Reſponſible, if they Steal, Loſe, Damnify or Im. 
bezzle them. CE 
XVI. The antienteſt Record that is found extant, is 
that in Edward the Third's time, where one brought an 
Action of Treſpaſs againſt the Maſter for the Imbezle. 
ment by his Mariners of twenty two Pieces of Gold, Boy, 
Sheaf of Arrows, Sword, and other things; and adjudg- 
ed he ſhould anſwer. And for that the ſame: is or may 
be of great Moment, accept of a Tranſcipt of the Re- 
cord, as the ſame was certified into Chancery, in order 
to have it ſent into the King's Bench, to enable the Plain. 
tiff to bring an Action upon the ſame judgment in any 
Place in England, where he could meet with the Defen. 
55 1 | | x 


3--via Reis V nerabili in Chailto Patri Domino J. Del gra 
3 tia Ulpgom' Epiſcopo Domini Lege Ed. 


Cancellario vel ejus locum tenentt ſui humileg 4 de: 
vott, Robertus Gyene, Wajor Citlle Baiſtol, Cv 
wards Blankeit, « Johannes de Caſtle⸗acre Bal: 
livi {.bertatum ejuſdem Gille, ſaluten cum omn!l 
reverentia- # honoze, De tenoze & Become p20 
cellus loquele que futt coꝛam nobis in Cur Di 


24E. 3. u. 45 
Bel 


XV. Nay, if his Mariners go with the Ship- Boat to the 


— 0 eo oe YC ol oo eas 
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Cab. III. Ok Mariners. | 
Regis ibidem ſine bzevi inter Pen. Pilk © Jutda 


e Bayone in pl'ito tranſgreſs* pꝛout per bꝛeve Do- 
mini Regis nobis direaum fuit vobts inde certifica- 
tur, ſub ligillis noſtris vobis ſi placet mittimus in 
jiis ſeriptts. Ad placit' Tolls tent” ibidem die Yar- 

r poſt Feſtum Epiphaniæ Domini anno Reg- 


nf Regis nunc 24 Hen. Pilk quer' opt' fe verſus 


aurdanum UGenoze Magiſtrum Mauts vocat la Gra- 


dane de Bayone de pi'ito tranſgreſs' per pl gc. ©. 


unde quer, quod ſecundum legem © conſuetudinem 
de OLER ON unuſquuiſq: Magiſter Mavis tenetur 
reſpondere de quacunque trantſgrels* per ſervientes 
ſuos in eadem tac”, & Johannes de Rule & Barcolet 
de Bornes ſervientes pꝛedicti Jurdant Magiſtri Ma⸗ 
bis pꝛedicte die Mercur. pꝛox' ante Feſtum omnium 
ganctowm Anna Regui p2edictt Regis Ed. 23. in 
po jurta Britan. in eadem navi de Johanne de 

onub' ſervient predic” 22 libr' in auro, arcus, 
ſagit', glad. & al' bona & catalla ad valenc', 421. 
ceperunt c alpoꝛtaverunt tnjuſte, #c, ad dampnum 
predict” Pen. $27 «> fi predictus Jurdanus hoc velit 


dedicere, pꝛedict Pen. paratus eſt verificare, cc. Ert 


Medicus: Jurdanus ventt & dicit quod ler de Oleron 
talls'eſt quod ſi aliqua bona 4 catalla Pagiſtro alt- 
cujus Mavis liberata ſunt cuſſodiend', unde idem 
Pagiſter pꝛo eil dem vel pꝛo aliqua alta re in eadem 
navi facta manucap', illo modo Pagiſter Navis te- 
netur reſpondere ; non allo modo, e ſup' hoc petit 
Judicium. Et pꝛedict Hen. dictt, quod unuſquiſque 
Pagiſter tenetur reſpondere de quacunque tranſgreſ- 
ſione per ſervientes ſuos in Mavi ſua fact, & petit Ju- 
dictum fſimtliter. Et ſup* hoc p2edict” partes habent 
diem hic vie Sabbatt pzor' poſt Feſtum ſci. Hiltartt 
or” futur* ad audiend' Judicium ſuum, cc. Ad 


quem diem pꝛedicte partes venerunt @ petierunt Ju- 


dicium ſuum, cc. Et recitat Recoꝛdo c pꝛoceſſu 
Medictis in plena Curia cozanm Pajore & Bailtvts & 
Allis pꝛobis homintbus Gille & Pagiſtris & Parina⸗ 
rits, viſum kuit Curiee, quod unuſqunſq; Wagiſter 
Navis: tenetur reſpondere de quacunque trant⸗ 
gremone per ſervientes ſuos in Maut fla facta. Jdeo 


conũderatum 


nnn. 


aum Genoze Magiſtrum Mais vocat la Graciane 
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The Jud - conſideratum eſt, quod predict' Hen. recuperet damn. 


BIFRR Oo. Foc 324, Pee n, fol, 347. 


— in XVIII. So likewiſe if a Maſter fore warn a Paſſenger to 
Jin. Naut. 


14 them, and if they be loſt or purloyn'd by the Crew, he 


f Hale. | 


262: Of Mariners. Book l. 


8 in N is wy —— —— — E—_— Ur, carat 
82 ilominus idem Jurdanus tranſgreſſione pzed 
Law, and in miſericoꝛdia. ä 

re 


have been a capiatur; for it is not ſuch a Treſpaſs as the King is entitled to a Fine 


XVII. The Maſter ſubject to anſwer Damage, is to be 

underſtood in all ſuch Caſes where the Lading was brought 

aboard either by his Conſent or his Purſer's ; for any o- 

L 1. in fn. ther, or ſuch as ſhall be ſecretly brought in, not being 


Nauf. Caup- entered in the Purſer's Book, or in the Bills of Lading, 
mr * the Maſter is not obliged to ſee forth- coming, unleſs it 


be ſuch Goods as the Parties bring into the Ship about 
them, as Clothes, Money, and the like, as above, 
thoſe things being ſeldom entered, yet moſt commonly 
_— that are viſible, the Maſter by Law is -Reſponſible 
57. 1 . 


. keep his Goods, and that he will no ways take Care of 


eod. edizg, will not be obliged to ſee them forth- coming; the Maſter 
Bart. & Jaſon is not there held Reſponſible in Caſe of a Loſs, eſpecially 
2 non ſo. if there be any thing of Agreement thereunto. i 
5. mortem ds XIX. But if Goods ſhall be ſent aboard a Ship, and K 
von oper. the Maſter ſhall appoint a Cabbin for the ſame, and deliver 
| the Key to the Lader, and tell him he will not be Re- 
ſponſible if a Loſs happens; yet if the Goods are ſtole, WM hi 

he muſt notwithſtanding make Satisfaction: By the Con- Wh Ii 

mon Law it ſhall bind an Inn-keeper. Mo. 78. 

, Coke 33. 4. But if the Inn-keeper deſires his Gueſt to put his Goods WW f 
N in ſuch a Chamber under Lock and Key, Sc. and then u 
be will warrant, otherwiſe not, and the Gueſt leaves them 
in an outer Court, where they are ſtole, &c, the Inn- 

keeper ſhall not be charged. | 

- Note, That Goods once delivered to a Maſter, the 

Cargo is not ſubject to be attached in his Hands, nor can 

any Cuſtom whatſoever ſupport the ſame; for they are 

5 in Law as it were bailed to the Ship, until the Freight 
2. per Lora and all other Charges are paid: And very much doubtcd 
Chief Juſtice Whether an Attachment can be made in London of any 


Goods 


\ 
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I, Wav: 111. Of Mariners. | 353 
| at all lying on Ship-board in the River of Thames, 
— — though the Port of Lake) notwithſtanding 
(ta fright and all other Charges are paid off, oo 
Commiſſioners of Bankrupt iſſued a Warrant to ſeize Hill. 8 Ame 
Goods of the Bankrupt on board two Ships in Topſham Bay in Chancery. . 
ine in Devonſbire; the Goods were conſign'd to Perſons in 
Holland who had not paid the Bankrupt for them: The 
Maſters refuſed to deliver the Goods, notwithſtanding the 
be Warrant; which occaſioned the Commiſſioners coming to 
ht demand the Goods, which ftilt were refuſed. _ | 
o. WW Sir Peter King moved for an Order upon the Maſters 
no br their Contempt. | | | 
95 The Court at firſt greatly doubted whether they can 
it nake an Order in Aid and Aſſiſtance of the Warrant 
dt Nor the Commiſſioners of Bankrupt, the Statute having 
ve, Wh reſted a large Power in them; beſides the Perſons to 
ily Wh whom the Goods are conſigned, would be indebted to 
ble WW the Creditors of the Bankrupt, which Creditors may re- 
cover. by the Law of Holland. | ME | 
to Sir Peter King. We ſhall rather loſe the Goods, than * 4 
of follow them into Holland. 
ne WF Lord Chancellor. © Their refuſing to deliver the Goods 
ter WY upon the Warrant, is no Contempt to this Court, tho? 
Ide Commiſſioners act under a Commiſſion under the 
Broad Seal. I remember the Queen was applied to, to x 
nd WF ky an Embargo upon a Ship in the like Caſe, but de- 
er med; becauſe an Embargo would have affected other 
e. Goods in the Ship: The Maſters in this preſent Caſe 
lc, WW have ſome” Colour to detain the Goods; for upon a De- 
. lifery of them, they may be diſappointed of Freight, 
and the Aſſignees of the Commiſſion muſt ſtand in the 
ds — as the Bankrupt, and be ſubject to his Con- 
en i | | _ | 
m But however, an Order was made upon the Maſters 
n. to deliver the Goods upon payment of the Freight 
| Money, and the Maſters to be indemnified by the Cre- 
nc WF ditors, againſt a Bill of Lading, which was ſent to the 
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Again, the Merchants eith 
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Of Freight and Charter⸗parties. 1 I 
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Of Freight, Charter-parties, and Deny 


Zage. 


I. The warious 9 that Ships may 
be freigbted at this Day. 

II. The antient way of Freighting. 
III. How the ſame is governed upon 
the various Contradts, and of Ac- 
 cidents happening to Maflers or 
Landers preventing the Voyage. 
IV. Of Agreements parol and in 


Writing, how conflirued by the 
55 | 


Common Law ; 


tit 15. 


V. Of Ships laded and unladed be- 


fore the Voyage begun; their be- 
coming diſabled, viz. periſh. in the 
Voyage before the ſame is com- 
pleated, 

VI. Of Ships departure confidered in 
reference to Freight and Damage. 


VII. Of Freight arifing on Trading 
Pages, and loſt by contingent 


Actions, conſidered by the Common 
Law, and the Law Marine. 
VIII. Of Freight becoming due upon 
_ the various ways Contract, or 


general aubere none was agreed | 


for. 
IX. Of Faults arifing from the 
Freigbiers; and of 2 
the Ship in reference to Freight. 


X. Faults of Maſters ariſing from 


e Deceaſe of | 


taking in Goods more than om 
contracted for ; and of being fir 
ced into Ports in his Paſſage, 

XI. Paſſengers dying, the Ship's Tyl 
to their Goods and Concern, 

XII. The Ship in conſtruction of Lau 
how far liable to Freight, 

XIII. Ships taken and retalen in 

War, whether. the ſame drfirq, 
the Gontraft. | 

XIV. Goods become loft withut 
Fault of the Ship, awhether Freight 
becomes due. 

XV. Of Freight contracted with Pix. 
ſons deficient, | 

XVI. Of Ships contracted fir byth 
Month, to be paid at the Arrivul 
at à Port; Ship is caſt away, the 
Goods ſaved: Whether the Freight 
ought to be paid. 

XVII. Covenant mutual in a Char- 
ter- Party, fhall not be pleaded the 
one againſt the other. Plea that 
anſwers to Part only is ill. Cori. 
nant therein by ſeveral, yet brought 
againſt one only. Covenant by ſe 
veral & quemlibet eorum, ma 
be brought againſt ane onh., 


x N the Freighting of Ships, reſpect is always had 
to the Ship itſelf, or elſe to a certain Part there- 


er Freight her by the Month, 


or the entire Voyage, or by the Tun; for it is one thing 


to Freight a Ship, and another thing to take certain Tw 


nage to Freight. 8 


— 


* 
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V. Ok Freight and Charter⸗parties. 255 
80 alſo it is one thing to be a Cape- Merchant, another 
\ be an under Freighter. | 

II. There was of old another way of Freighting, which 21 E. 3. Gi. 
ns when the Merchant agreed with the Maſter for a Sum 0 2 
tain to convey his Goods enſured againſt all Peril; 8288 
ich were to be reſponſible if any Detriment or Loſs hap- Records, 70. 
ed; but that is now become obſolete. 5 Oge 40 

III. Freight is governed generally by the Contract, and Nat. caup. 
aries according to the Agreement, reduced generally Stab. Oc. Leg. 
into a Writing commonly called a Charter-pariy, execu- g. guancun- 
ted between the Owners and Merchant, or the Maſter in a 
the behalf of himſelf and Owners, or himſelf and the cwnduxerit, in- 
Merchant, or between them all; or elſe is Parol. Arumentæ con- 

The Maſter or Owners generally covenant to provide e 
1 Pilot and all other Officers and Mariners, and all other 7 * 3 
hings- neceſſary for the Voyage; and for the taking in 4. 20. 
und delivering out of the Lading. | | 
If there be an Agreement and Earneſt, but no Writing, Per Leg. Na- 
if the ame be broke off by the Merchant, he loſeth his _ Roed. 
Eirnet ; but if the Owners or Maſter repent, they loſe "9 Re 5 
double the Earneſt. 
But by the Common Law of England, the Party damni- Co. Car. 383. 
n / Nied may bring his Action of the Caſe, and recover all Da- : 
le mages on the Agreement. 3 
% f a time be appointed by the Charter-party, and either Per Lg. item 
the Ship is not ready to take in, or the Merchant not . 1 3 
% rady to lade aboard, the Parties are at Liberty, and the 
bo Marty Damnified hath his Remedy againſt the other by 
5 Action, to recompence the Detriment. 5 | 
„ I Part of the Lading be on Ship-board, and it happens 
- {ome Misfortune may overtake the Merchant that he 
hath not his full Lading aboard at the time, the Maſter 
i at liberty to contract with another, and ſhall have 
Freight by way of Damage for the time that thoſe Goods 
wae aboard after the time limited; for ſuch Agreements 
being of a Conditional nature Precedent, a Failure as to a 
compleat Lading, will determine the ſame, unleſs after- 
wards affirmed by Conſent, And though it be no Prudence 
or every Merchant or every Maſter to depart from the 
Contract, if it ſhould ſo fall out that the Agreement as 
® the Lading is not performed according to Promiſe, _ 
fleſdom or ever done if any Part be aboard) yet it is the 

; | | higheſt 


Were 


Jar. 
Tut 


2 
eight 


pr Trerſhe und ChRebPatties, Dory 
Kot Toltice, 25 Sir and Maſters ſhould not be 1 
1 but Free: for otherwiſe by the bare lading off 
or Bale, OY, might pe 5 defeatet def ths Opporun 
FE age or Seaſon of the Fs — 
Cre. Car. 383. So on the other hand, if e is not ready, * 
3 Leving 283. Merchant may ſhip ; aboatd i in another "Veſſel the Remi 
der of his Goods, pol diſcharge the firſt Skipper, i 
rem fun- It Damages a Zainſt the Maſter ör Owners for the 
42 U 12 This 1s Pane upon the” Ike Reaſon as th 
2 ai hen. 0h | "pf; SA 
7 4 1 : And therefore b the Law YOu * chmee or fone 
mY other notorious eceſſity. wil excule the Maſter; hit 
1 he loſeth his Freight till ſuch time as he breabs 0 
till then he ſuſtains the Loſs of the Ship. 
But if the- Kault be in the Merchant, he then muſt an. 
her the Maſter and the Ship's Dimage, or elſe be liable 
| to entertain the Ship? s Crew ten Days at his own Charge; 
41.25. Ligem but x e that, then the full Freight: And if any D. 


F F — _ 4 


2 44", Happens afterwards, ' the Merchant muſt run th: e 
% I a that, and not the Maſter” or Owners. (a) Bu 4 
Naym. 220. mon Law, fo long as.the Maſter hath the Goods 100. 


1 Fen, 190, MW 5 . he muſt ſee them fortll coming. 


„ IV. "Charter-parti ies have always, by the Common Lau, 
77 A. a genuine Conftruftion as near as may be, and at and 


135. 8 5 to the Intention and Deſign, and not according tb 
e lite ral Senſe of Traders, or Thoſs" that Merchandiz 

by 1 yet they muſt be a pleaded; and there 
Fe in an Action of Covenant oh an Indenture dated 0 
f. 38 El, herein Was recited; "Whereas by Indenturedf 
Gray dated Sep. . 38 EAA between the Plantif 


nd; 1 [aid] the Phaintiff having hired of hint and 
S Npy | 10 a Voyage to Dantzick, upon taking the Ship it 0 
d between them, that the Ship ſhould be laden Hg 

Wh. Sarg at Dantzick, and to' fail to Fes born, Now 1 ture 
hone ſaid Indenture, i in Confideration Me Plaintiff had Hill 
ed, that the Defendant ſhould'have'the Moiety of Corn, — 

SY tunc uit, of afterwards ſhould Be laden in the W 
f the ſaid V ge, the Defendant covenanted to py wh 
the Moiety of NE A8 eh for the faid Corn; 'quod tins fu ton 


10, or wards ſhould be m__ Ge. Farid alledgetf 
Fafio, that OF. 9. 38 Eliz, the Ship was laden with 60 
Laſts of Corn, and for not Performance of this Covenant 


the 


[ 


* : 9 % 


: 


" 1. 0 frei ;htandCharter-portits 


brought; the Defendant pleaded that 


the 
. ſealed and delivered OF. 28. 38 Elia. & 


gui ad Func vel paſtea there was not any Corn laden there, 


nf eſt the Delivery OG. 9. or at any Time after. 


2 before the 28 Of. 38 Elz. And it was adjudged 
won Demurrer, That in 1 25 the Plaintiff declared 

Deed dated O#, 9. 38 Eliz. it ſhall be intended to 
ter its Eſſence and Delivety at that time, and no other; 
the od be ſhould confeſs it bay be delivered ar any other 
tine; it would be a Departure from his Declaration,” and 
the Word 7unc is ref: tothe Delivery; and not to'the 
Dae; and if it were Delivered ten Months after the 
Pate, he ſhould not have the Benefit of the Corn laden 


257 


before the delivery: And therefore the Defendant was 2 Cr. 263. 
not to be charged with paying for any Cotn Oy v. Sir 


a6: {bots the Delivery of che Deed, the Words of the Baprif Hicks 


oe; Ded bei . he ſhould pay for the Corn then laden, 
5 . which is referred to the time of the Eſſence of 
the ih Deed by 82 elivery, and not to the Date. h 


zu Atkinſon. did contract with Buckle for the Carriage of 3 Bulf. 153. 
ods 100 Quarters of Barley, and did promiſe to deliver unto i Re. 312. 


him the 100 Quarters of Barley, a Ship board at Barton 
20% Ren, in the County of York, to carry them for him, 
. and for the Carriage thereof did promiſe to pay to him 
gi e nch; and Buckle promiſed to carry the ſame for him, 
le and aecordingly brought his Ship to the ſaid Haven, ex- 
ping vg the Delivery of the 100 Quarters of Barley ; 


ere 

1 3 inſon came not to deliver the ſame to him, where- 
er pon” Buckle brought his Action of the Caſe upon the 
if i *romile, and upon non aſſumpſis pleaded had a Verdict 
vi 1 which was affirmed upon a Writ of Error. 

p it arter-Party (Cbarta partitd, i. e. a Deed or Writ- 
den ting divided) 24 all one in the Civil Law, with an Inden- 
Meer the Common Law. It ſettles the Agreement and 
it Bills bf Lading, the Contents of the Cargo, and binds the 
fn, — 4 — 0 liver them well conditioned at the place of 
kip Acharge, accordin to the Contents of the Charter- Party 
pay 1 and for Performance, the Maſter obliges 
15 

1 med. * 


1 7 | 


f, Skip Tackle and F urniture to ſee the ſame 
* ant Fn : | | 7 OT 


R „ 8 © Covenint . 


285 LI TT 1 VEIL patties. Book l. En 
er 4 AY Lira Mo Bay Party, SLEWEen Bolln (va 
one Part, and ] Morgan P85 Dis, reighters Vat 1 
B. and C. o 1515 ir Me to 175 t the Ship in a V wy 
the other, Gate at 2 55 An 9 57 Was a ple 1 
quemlibet „. Coy 1 1 8 Part ies het earum mode e. ke 
— 8 | Pte, on rh 15 eee Te concerning the 
brought a- ip s Tack! d 9 79 1 99 F S 3 and then 
gainſt one on- 4 CO fo the” P ayment Freigh t (vig.) when ral 
ly, and well. t Ship arrived at 85 e F 7 $59 Fe was u l 
— Dal ] J | NO ED : Pa — 1 in n Engla 1 140. 121 ſhe 22 m 9 g 
J 1 55 A "ch a time the! 


te 9, be 2 1d, fach s 

| ed, a and thay 6 M 9 — dad j 5 aus. were then pe 
h cam et fo much, whereof Notice was given; and 
Bebe after auch a time the Sho arrived at England, wi 
that the Freight for 6 9 from. wh: time of 
Ta n 17 the ret 15 1585 10 81 SPY ma ˖ 


2 2 


— 


the Dee ndant paid any of th ms, 
4 jercg es, bao — ts Ea La 7 
1 N Caf be Declara HO Io e 8 bra oht 1 
54 2 * 44 170 For Ai th My) the Ag ion. is b bf gpinſt one of 
. the? 7207 PROUD, of, ' omitting, thi T þ, ſe 8 
Mitch nds. 13 the Covenant being e e et ern I * 
WAL 18 e a0 r eyeral.o f 78 1 2 5 g thi 
2, For that 0 | . n e Plain- 
K 
16.5, and tho 


ling the Ove 5 . 
In, is due it is INCRTAMIE 3 and cited fe- 
que rt & RE in Aſſumplit, 


05. andlefs than is due upon the ſecond 
| Ks m 2 fe cet : y the Tarr 
; . X : | 

demands leſs than, his 

5 tl ' ; $2 . 


r == CS = 


#76, +7 £1.55 | 722.5 ; y Damages 5 * 
dz and on the other Part. was cite 
Cr &to 175 os \ & 529 þ Parke Lk 835 . bot 
yl 16 2190 5 3t "AY | 74 5 J en 1 at, 
f 4. H me 2 1 ent. 129. 8 
Ds. 58 * . took a erence between 


Debt, and hf 
5 b de e e e 
, the 
e ge Dag a ba ter heen I 


ph way | ruled ] Jodgre ent, pro, &. 
85 e Auer, 2 Levinz öb. | 
N 9. 9. 4 Balton an 14 21! bas eO OI 1 r f 
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Sen er rann Charter parties. 259 
. ff Gobds 6bas are fully Jaded aboard, and the Ship hath, 4 Leg. 9 
nd, the Nienthant on Conſideration after wards | | 
ves hot on the Alvemure, but will unlade again 55 by 


= the Freight'i is due. 
I the 3 in her Voy ag e becomes unable oat, ule. Olum. 
4 


11 0 ?y 


N Mater Fault, or that the aſter. or Ship be arreſted Leg. alt. ad: 

Prince or State in her Voyage, the Maſter | I Rut. jo 0 

mend bis Ship,” or Freight another. 3 8 if 

-VYgtif, rhe Nen t will not agree "to the fame, then Del paula 
WP; t. Hepes due for ſo much! as the Ship hath = 14. c. 2. 

; for othetwiſe the Maſter is liable for all By: «10, 
Se fall Happen. And therefore if that Shi 

>the Goods were tranſlated, periſhed, the alter 

hl anfirer ; but if both the Ships periſh, then, he, 5 


F there be der Neceſſlty, as that the Ship | is 
king Condition, and an empty. Ship is paſling by, 

= he ma tranſlate the Goods ; and it that Ship 
10 h he is there excuſed: But Ton muſt be 
a at that Ship feemed probable and ſufficient. © 
by. e fer time de fixed A agree Pes between the Lee. NE Raw 
"Methane" and the Maſter, wherein to begin and finiſh 5, Callime- 
Voyage, it may not be altered by the Surg Cargo, - N * 
= Meter tot Commiſſion for that Purpoſe. 
Sigh Anchor, and ſtand out to his 
the dix 40 60 or 98 he” for His : 
12. oy : mage bappens ter that 
efünd and make good an ſuch Miforny ne; 
18 made, oo the Plaintiff ſhall. 1 
bm to 255 of 10 the firſt Wi nd and Opportu- 


Gk. in Confileration of which the Merchant did 
to pay o tuth for Freight; the Ship departs 
with che brit Wind and Opportunity, yet afterwards 
Swat, and arrives at her Port, the Freight in 
due ; for there 1 18 nothing can bar the Pophan. 161. 
ET it the not Departure, for only that — 4 398. 
aver le, being material to avoid the —_—_ 


abt Sue” 0 We the Ship did not depart 


| cumſtance Which. 
Law Bs tk fable. Bok oh 


agreed that the Maſter ſhall fail from London to 5 - 
in two Months, and F reight accordingly is agreed F. Callima- 


R 2 eon, c bus. 


— 


2 Fern. 727. 


| Leg. Relegati 


H. de peenis & P 


Leg. ult. de 
Sep. vio. 

' "ah + 5 . 
| Trin.' 9.” Jae. 
in C. B. Rot. 
638. L 

Bright werſus 
Cooper, 1 
| Brownl, 21. 


un 


on, if he begins the Voyage within the two Months, thy 
he does not arrive at Leghorn within the time, yet th, 


Exeig ht is become due. 


ere the Eaſt-India Company by Charter- Party might 


all ben the Ship a long time in India, and did fo keep her 
til ſhe was unfit tor Service, and could not come home, - 
5 they were obliged in Chancery to pay the Damage ; thy 


? 17 «> 


the Return of the Ship. 3 5 
So where, no Freight was to be paid for the Cargo 
outwards but freight 10 the Cargo homewards ; and the 
actor abroad had no Goods to load her homewards 

ayment of the Freight was decreedt. 
Sc though the Officers and eee Bond not to 
demand Wages unleſs the Ship returned to London; ſhe 
159 at a delivering Port, and aſterwards was taken by 
the Enemy. They had their Wages to the delivering 


by the peruſing of the Charter- Party it was payable at 


* , Fi 'S * 1 2 2 * 7 : Talk» F 
VII. If the Ship is freighted from one Port to another 
ort, and thence to a third, fourth, and fo home to the 
Port from whence ſhe firſt ſailed, (commonly called à 


+ a Voyage) this is all but one and the ſame Voyage, 


; | 


Merchant agrees with a Maſter, that if he carries 
his Goods to ſuch a Port, he will then pay him ſuch a 
Sum; in the Voyage the Ship is aſſaulted, entred and 
robbed by Pirates, and part of her Lading taken forth, 


55 it be in Conformity to the Charter- pariy. 


% 


and afterwards the Remainder is brought to the Port of 


diſcharge, yet the Sum agreed 97 18 not become due, 


1 Co. 97. 
Shelley's Caſe, 
Repiner and 
Fogaſſa's Caſe. 
But a Pirate 
is not an Ene- 
my. Vide 
Chap. Piracy. f 


ae r 


for the Agreement is not by the V aſter performed. 
But by the Civil Law this is vis major or caſus fortuilus, 
there being no Default in the Maſter or his Mariners, and 


the ſame is a Danger or Peril of the Sea, which if not in 


Naval Agreements expreſſed, yet is naturally implied: For 
moſt certain, had thoſe Goods, which the Pirates carried 
away in ſtreſs of Weather, Navis levandæ cauſa, been 
thrown over - board, the ſame would not have made a Diſ- 
ability as to the Receipt. of the Sum agreed on; for by 
both the Common Lamp and the Law Marine, the Act ol 


* Fx 57 * 3 
God, or that of an Enemy, ſhall no ways work a Wrong 
\ in, Actions Fre. BAY Q | FT ? v1 149 FO! 4% } 75 | 7 | 


Kt 
1 
„ Aenne 110 


eier Tf 
* * % 44 is, ' 
5 | 


Ok Freight and Charter- parties. Book 11, 


— G * 
r 


rr <Lo moe 


1 enS © 


l. dans Ot Freight and charter parttes. 261 


10 . Ia Ship be freighted by the Tun, and ſhe i is full 
0 lden according to the Chorter-party, the Freight is to be 
| id for the whole; otherwiſe bur for ſo many Tun as the 
Ul 0 (amounted to. 
ier 11 freight be contracted for the lading of certain Cat- Leg. fi quis 
95 n ot the like, from Dublin to W:R-Cheſter, if ſome of Cod, de juftit. 
io them happen to die before the Ship's Arrival at Weſt- & ſubftit.. 
A 69% the whole Freight ! is become due as well for the _ & 
dead as the living *. | Aeg. Leg. ſcio 
hut if the Freight be contracted for the tranlporting # 4 5 
1 ther 1 if Death happens, there ariſeth due no more F reight 8 2 
a than only for ſuch as are living, at the Ship's Arrival at ge condi. G 
her | Port of Diſcharge, and not for the Dead T7. demon. Aig. 7. 


1 a the Cattle or Slaves are ſent aboard, and no agree- T _ 1 he 
6 | ment 1 3s made either for lading or tranſporting them, but q Shu 
J Foe enerally, then Freight ſhall be paid as well for the Dead guidan & g. 

'S /the Living, F ff. hicati 


5 f Freight be contracted for the tranſporting of Wo- 2 r of 92 
he alk "and 18 happen in the Voyage to be delivered of , ey ag 


uit mulierem 
5 hen on, S ip. board, no Freight becomes due for the 5 hat. 
fant 


* 


> 


Pte ce ber does ſettle the Agreement, an the There are 3 
Bills of Lading the Contents of the Cargo, and binds Bill of _ 
the Maſter to deliver tuem well conditioned at the Place — " 
d WW? ag according to the Contents of the Charter- one to be 
" Ne or Agreement; and for Performance, the Maſter ſent over Sea 

, Bet Himfelf, Ship, Tackle and 8 arniture to ſce che A 
1 by. one and performed.” © conſigned to, 

: f Goods are Kant aboard, generally the Freight iti the other for 
8 n to Freight for the like accuſtomed Voy- oo ae 
Ia Ship ſhall be freighted and named t6 be of ſuch a _—_ _ 
105 Burden, and. being freighted by the Tun, ſhall be found Lader. 
0 let, there ſhall no more be paid than only by the Tun 
for at ſuch Goods as were laded aboard. 
At A- Ship - be freighted for two hundred Tuns or there. 
by adouts, the addition of thereabouts is commonly reduced op 
of to ben within' five' Tun, more or leſs, as the Moiety of | 
ng the number Ten, whereof the whole r r is com- * uf 
foo Pounded: Ma OP 

lf a Ship be freighted by the great, and the Burden of Choſe ee Fones 
1: Wn not expreſſed, yet the Sum certain is to be paic. ver. Lovering. 
R 3 IX. If Seo. 
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- i Sp — 1 bo 
5 — — T_T. 2 * x. > — o om 
; & 2 2 —— — n — Fe 
* — . —— : 4 . 3 ae 3 ry - 
e i 7g. — 1x ae Er 1] 1 —— IT * 22 Ez 
Et SOOT Ive) dt > = _—_ 
5 N — : —_— = — _— 
o * 4 - bd = DL 
- N . . \ Fa 
_ - * - 8 * - 
yr — =-£ S — 1 
3 — = os n= = = 


4701 * 
. 
[1 


l- ; id 


262 Ol freighzt and ter⸗ parties. 1 II. 
L penuli. * . Shi b reaſon of an Fault. ariſin from 
9.7 de lacat. F. rights = ll bo board Eb or: 1 mo. 

mggities, occaſions a Detention, , or ,otherwiſe impedes 
the Ship's Voyagt, I: ſhall anſwer he Freight contratte, 
and a 3h 
Tris. 9. Tae. Tt. a Ship be freighted out and in, thre: ariſes due for 
B. R. Bright. Freight, nothing, Fill the, whale Voyage be performed; 


on. __ So that if the Ship die, or. 70 away coming home, the 


i fart. a1, + Freight outwards, as well as pede; mes loſt, 


wb . ox gth, Fwy, 1680, in Chancery, "2. art-Owner, of 2 


Ship ſued the other Owners, for his Share of the F reight 


of. 52 Ship which ng her Voyag Af. but. the other 
ners ſet her out, an 


. * 7 g 
n e 


thereof; hereupon FUE ther Owners neee in 


W 8% At eber cn A der there, the other Owners 
: ae * 199 Skip periſhed i in the Voyage, 
Make HR "oy he Law Ma 0 dai Share, or to that ef. 


ve Security, T 


Marine,. and Courſe af 


WM hen 2 the Plainif 25 1. . e no Share 


the Admiral os 2 
the he Fre reight. 1 2 on. 


cordingly, and that it was ſo in a 
there would be no Navigation, whereupon the Plaintiff's 


n -thereunto, Lc 4 Mere toria 100 {1 
Zy Mr. „IF a Maſter f ts 


Leg. . ſecretly takes in, — a, Goods un 


2 


Rood: rt. 25. dere by the Law. Marine he loſes 5 15755 Fache; and if 5 


ſhould fo. fall out, that any of the: Freighter's Goods 


ſhould for Safety of the Ship be ca ſt over: Board, the reſt : 
ſhall not become ſubject to the Average, but the Maſter. 


muſt, make good that out of his own. Purſe, : But if the 
Goods are ge We. the Phan 


Knowledge, it is o Ht and 
Confob A be may be ſubjected to What 
Mer. 9 thi nks fitting, * 4 10 3 ik nn. 213 cb 
It "the Ship puts to any other Port than wha 


L Ge freighted cr, 5 
go ＋ — Nee de if n 2 


ee then, a fil 0 0e For gs iti 


7119 2900 zac 3i 


asus FU 4 bp 5b eh 


0 inant would nat, 
join, with them in n out, or in the Charge 


ane! Jenkins to. 
certify the Courſe, 1 the Knee ade who certified ac- 

places, for otherwiſe, 
. diſmiſt. Seę more of Freight, and the Inch, 


185 19 005 — and efron 


-againſt bis 


＋ 


3 


JF 


Q © 
=. 
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A 3 Pirts by h in- hal. 


A HDberſiy, entire. 
7 Pain „ eri ods,” hip — to die on” 
he Maſter is to inbntory Concerns, 


and the = ma keep a Year; and if _ claim the 
ae che Maſter Becomes Proprietor defexfable :' But the 

rd Fütrüture of tlie Parties Become the! Maſter's 

0 'ahd chie Clothing are to be bidugkt to ie! 
4 > and' there praiſed ad” aiftributed Ly, Carelas; ; 
* Crew 5 a Feward f for their Cate of f ſeeing th 2 del Mere. 


e i died” ſeaoin Mii 6h Board, the Mika 

— 8 Ain red: 4 Money: He ee a 
oiWMohzance for his Cure in the Management of it, ae- 
cant er che Profits; and not for the Intereſt only. 

NI. "The Lading of the Ship in Conftruction of Paw; Bald in leg. 
15 For the Freight, the fame being, in Font ge in 4. 


. in verb. 
12 Parte. e before 22 50 Jeu Pede e which 2 Fear Ct 


_ liable, ſuch Debts, as tO cat. 
Were precedhjt to the Pre reight; fer the Goods res.” 

N for the fame: Nor can they be ate 

EET ne e ffn though vulgarly it Is con- 


== Wipes like unto a Labourer 5 | ah theths 
5 1 of 'the Law, the Actions pe nile 
Ther Sede Conftrued fiyonrably for the Ship Stanly werſes 
And' therefore if four Part- Owners 97 7 Hale, 

1 5 make 9 their Accounts with the Freign e- 4 
55 e their Proportions,” yet the fifth Man 


a. 


ſmp oy Fire without joining with the reft; 
N y the Common | Law as the Law OY 
wi 215 100 oy 1 201 
ooh A Ship in her Vo age hap petia lo wakes yt 
> afterw N i Bae Is Fre ken by another Ship 
4 Reſtirution is made, and ſhe proceeds o 
ge, the Contract is not determined, though; R. 2. Statham 
JA; the 17555 Kb 54 the Property out of the Abridg 54. 
. ef War that Poſſeſſion” was de- 
Fr etl! in Battle afterwards, the 7" Jure rell 
e deiinccded, So tte ootract, Frag 7 _ 
"48 if" 0 never Rad been taken, and f 1 
, e entre Freight becomes due. No. AW | 
R 4 Covenant 
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Covenant by a Charter- Party, that the Ship {hall ts; 
turn within 3 — of Then by a an * 
periculis & caſualilatibus Marium, Anglice, Dangers of the 
dea, exceptis) and after in the Voyage, and within the 
time of the return, the Ship was taken upon the 
per bamines bellicoſos modo guerrino arraiatos, to the Cove. 
hantor unknown, c. & abinde buc uſque detenta fuit by 
them, per quod he could not return within the River df 
Nbames within the time mentioned in the Covenant. 
Reſolved this Impediment was within the Exception, for 
theſe Words intend as well any Danger upon the Sta by 
Pirates and Men of War, as Dangers of the Sea by Ship. 
Wreck, Tempeſt, or the like. Pickering and Bariih, 
| > Stiles 132. & 2 Rolls Abridg. 248: . 
Boyce v. Cole, XIV. If Freight be taken for 100 Tuns of Wine, and 
Hill, 26, 27. twenty of them leak out, ſo that there is not above 
ES + eight Inches from the Buge upwards," yet the Freight be. 
comes due: One Reaſon is, becauſe from that Gage the 
King becomes entitled to Cuſtom, but if they be under 
eight Inches, by ſome it is conceived: to be then in the 
Election of the Freighters to fling them up to the Maſter 
for Freight, and the Merchant is diſcharged. But moſt 
concerve otherwiſe; for if all had leakꝰd out, (if there was 
no Fault in the Maſter) there is no Reaſon the Ship 
ſhould loſe her Freight; for the Freight ariſes from the 
I unnage taken, and if the Leakage was occaſioned 
„through Storm, the ſame perhaps may come into an 
ä Average. Beſides, in Bourdeaux the Maſter ſtows not the 
Goods, but the particular Officers appointed for that 
Purpoſe, quod nota.” Perhaps a ſpecial Convention mij 
alter the Caſe. ; oy r LIN b, af 8 1 1 
Moſt certain, if a Ship, freighted by the Great, be caſt 
om ſuch zway, the Freight vaniſhes 3 but if by the Tun or Pieces 
Rabens ehe of Commodity, and ſhe happens to be caſt away, after 
ppens, t : e | 
Inſured com- Wards Part is ſaved; | doubted whether pro rata ſhe ought 


monly tranſ· not to be anſwered her Freight. 
fer thoſe Gn 5 


Goods over to the Aſſurors, who take them towards Satisfaction of what they pay 


by Virtue of their Subſcript ons. | 
* * 3 5 Ens . k 1 Annen i #2? : 9 0 . 1 1 
Debt upon a Charter-Party upon a Penalty, the Co- 
venant was to pay ſo much per Tun for Freight, and 
Breach was aſſigned in on Payment, for ſo many "= 
UL; 2 an 


Cones s * 


63 


— 


0 
* 
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Bi 0 Hogſhead, which, came to ſo much: Upon De- 
» 1 held the Declaration as ill, for the Co- 
e ant is only to pay ſo much per Tun aliter if it had 
e keen dd pay. ſecundum ratam of ſo much per Tun. Koc a- Tilv. 134. 
den giaſt Barns. 2 Levin 124. 3 Keble 421. 
ve. V. Af a Merch ant takes Freight hy contracting with 
/by 1 Marines. chat ĩs not a Maſter, if Loſs happens, he muſt 
* i eqaiented. to ſit. down without any Remedy againſt the 
anc, i Owners) but perhaps ſuch a Mariner for ſuch an Alkan 
r abet himſelf to an Action. mM 
i by ub if chere be a F. ault commited by. a \ Mariner which 4 Hf. 146: 
ip. yadbired, or put in by the Maſter or Owners „ there for 
ej, tion the Owners become liable. 
"XVI. The Maſter is not bound to anſwer Freighe 10 Johannes Lo. 


and the Qyyners for P a mer are found to es cinius,l. 3-6-8. 


be. --dli;Ship: by, Charter-party. reciting to be of the burden 10 0 

the gb Tuns is taken to Freight for a Sum certain, to be 

der WI pid att her return, the ſum certain is to be paid, are 8 
the WI che Ship amounts not to that Burden. \ 14845 cs 
ſter MY off Ship is freighted after the rate of 201. for every 

oft WH Wench that, ſhe hall be out, to be paid after arrival at 

was Wl the Part of Landon; the Ship 1 is caſt away coming up from 

hip thi Downs, but the Lading i is all preſerved,z yet the Freight 

the become due: For the Money ariſes due monthly by the 

ned . Cootract, and, the Place mentioned is only to ſhew where 

an pyment is ce be made, for the Ship deſerves Wages like 

the A Mariner, who, ſerveth by the Month; and though he 

bat dies in the Voyage, yet his Executors are to be anſwered 

ny ers rata. Beſides, che Freight becomes due by intend- 

x ment on the delivery or bringing up of the Commodities 

eat I dethe Fort of London, and not of the Ship: 

ce bf a Man freights a Ship out, and covenants that the 2 A: 
ter. Whip with che firſt Wind and Opportunity ſhould; ſaib out ; 4 0 * 
gbt n Fore to Celes, and the Freighter covenants that he 5. 76. 4. 
f or.the Freight of all the Premiſſes would pay unto the 2 Sand. 350, 
Matter 18 — pro tota transfretatione omnium premiſſarum, | 
cke Master doth not aver that the Ship did arrive at 

N the, Port of Cales, he cannot re an Action agal 

Co- the Eteighter. 

and elk ſche Maſter 3 into a \ Charter-Party- for: him- 

. del * 5 the Maſter in that caſe may releaſe 

an pflk the 


266: .T eee e 8. Book N 
the Fighters without adviſing wiel the Owners; bys: 

tte Duners let our to Freight ſbek a Saß here mit 
is Austern though the Maſter covenant in the ite 
Career. nur ahd ſubſeribes, yet his Releaſe in that caſe! 
will not bind the Owners, but the Owners Releaſe on ths! 
other: hand wilt conclude che Maſter: And the reaſon kh. 

fon chat the Neiaſter is not made a proper Party to the In, 
denturt. And ſd it was ruled, where an Indenturt ot 
Charter party was made between Sendumore and other Om 
ners of the good Ship called the B. whereof Robert Pj 

nam was Maſter on the one Part, and Vandenſtenc on tie 

other Part; in which Indenture the PMintif did covenm 

with the ſaid /andenfleye and Robert" Piman, and bound" 
thermſelves to the Plaintiff and Robert P3iman for perfor." 


47 — 
Man. rin 2 » © a. 
Elis. in B. L. in an 
673. 


Sea ber ue Plata 


a N 


i 
155 


Covenant cr N 
16. £47 0 10 7. 
1 oral ture of Charter part be made between 4. WW! 
aad F. Owriets of a Ship of the one Fart, and C. and . HA 
Merchants ef the other Fart, and . only” ſeals the Ded WM * 
of che one Part, and C. and D. of the orber Pit; BW" 
but in the Indenture it is mentioned that I and B. c if 
„venart Wh C. and D. and C: and: D: covenant will br 

od A. B. in this Caſe A. and B,. my jbin n am Action 2 
gainſt C. and D. tho? that B. never ſealed the Deed, for 

he is a Party to the Deed, and C. and D. have ſealed the 

other Part to B. as well as to H. Clement againſt Henly, 

2 Mils Air. 22. Bs: 

| EY | XVII. 
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tr 7 Covenant upon Ar x Charter-party, by which the Covenants 
800 er of the Ship covenants to ſail with "— firſt fair * . 
"vi g to,;Parrelona,. and that the Mariners ſhall attend ne — 
iſe fl oat to relade the Ship, and then to return with the other. 

that he bil His Wind to London, and to unlade and deliver 
ends, and the Merchants coenant to pay ſo much 

11 cht, and ſo much for Demurage every day ; the 

100 brought his- Action for the Frei ight and Demu- 

a ary cle cas he failed ſuch a Day with the firſt 

boy 1 upon all the other Points. The Defen- 


12 Freight, that the Ship did not return di- 
hut went to Alicant and Tangier. and 
viatiang,. and by theſe delays the Goods 
id and as to the Demurage, that this was oc- 
= the Negligence of the Mariners in not attend- | 
with the Boat to relade the Ship; to which the Plain - 
ene a9d Per Ceriam pro yer, for that ha Ce. 
renants, are mutual and. reciprocal, upon which each ſhall 
he Action againſt the ether, but ſhall: not pleegd 
ach of one in bar of another, for perhaps the da- 
mage of che one {ide and of the other are not equal. 3 Le- 
e Sir Tho, Taue 216. Sbotv- 


2 ds — - c BB.” 1. & Xt, - I Bs 


"uy | 
I | PEarcrat the Plaintiff declared, thag he covenanted Plea that an- Y 
te with a Ship to D. in Jreland,' and there to tale fwers to Part bs 
y of the. Defendant s, and to carry them to Famai- 1 _ 1 
2 : Defendant covenanted to have the 280 Men . 3.330. fl 3 
Jad AO TROY „and to pay for their carriage gd. for each — 433, 434. 0 | 
1. 10% and. that the Pefendang had not the Adden Wes Gr. 4. 4. 1 
. but that he had 180, which he took on Board, and f 28- 1 
1” Nane dec bur. that the Defendant had not paid for Eater. 1492 1 
o the Defendant: pleaded that he had the 280 Men Pd. 138. A 
d and tendered to the Plaintiff, who: refuſed to | 
0 ne them, but ſaid nothing as to the of the 

Mio Me, ne 9 Payment for them; and. for dert 


8 


Vas, opt a Pes Judgement was given for the Plain» | 
il op Pequreer, ene. 1 0% 
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Dit ind ee 1h ieee 


— worectt, as in relation 


to tbe Alterat the P 
455 the Gi 2 oh its 


I of the ' Preſervation of Gods 
©: wreckt, and the Puniſhment of | © 


11 1thoſe; that ſhall add Miſery r ö 


bn of ſuch Perſons ſa di 


reſs'd. 


III. 07 Goods wreckt, their Prefer: \' | 
vation according to the Laws of 


Oleron, ande, England, | and of | 
Abe Puniſhment , of thoſe that ſpall 


not make Reſtitution. 


IV. Of Coneribution where the Ship || 


© *| periſbes,. and the Goods are all a- 


Vi. 07 \ Blotfam, Jetſam, | an 
Lagan, obere the King ſhall 
. have the ſame, and whether 
the Grant of Wreck the fant 
' paſſes 3 arid where a W ay 
preſeribs. er 
- VII. "Of Ships wreckt and u 00 
ture in them, yet no Wreck; an 
of Shin forſaken, wohether in Law 
accounted loft or wreckt,” or ni. 
en N e 
VIII. ; Of the, Sheriff "SES a in f. 
|. lation to, Goods wreckt ; and of 
' Oxwners their time of claiming Hh 
Proper 


cath 
vr and where t. IX. Wreckt Goods nat 10 pay 0 ts tl 


The King of Great Reitain's). . 
 Prerogative as in , relation ta ð 8 * Wieck, in the lle if 0 0 


Wee . 2 * Kale of Be. 2 not in the Admiral with N 

S8. eien prtial Wards. 150 Rel 

| l ort ena bett EW Hon er. 
eln N matters of Wreck there'i is, as ite, a n Contr tha 
between them which have loſt their Goods by ſuch Wl bit 
Misfortune, and them upon whoſe Lands the Goods and N 
Merchandize are driven, that the ſame be reſtored to them WW {6 

Let ws Lek 27 or thoſe that claim under chem. And therefore by the Wi "rl 
eee, Civil Lau, it is preciſely forbid, that no Man ſhall med: I pe 
ruina & nau- dle with ſuch Goods as are wreckt; and ſuch as are pro: M 
Tragio. ved to have ſtoln any thing thereout, are holden for Rob- I © 
bers; for that ſuch Goods being caſt on Land and reco- th 

Log. 44. 7 vered out of the Sea, remain ſtill. his Who was the Owner g 
. me aun thereof, and deſcend upon his Sueceſſor; neither Eſcheat fi * 
to the King, neither to any other to whom the King han He 

granted ſuch Royal Privilege. | L 

The reaſon why the Laws were ſo ſtrietly declared b 

the Romans; was, for that by the Laws of Rhodes, if any WW © 

Ship had become Wreck, though all the Perſons were : be 

; Ve 


A 


ran V. | Of Wreck, 2 69 


ea and alive, yet the Ship and Goods became ſeizable by 
de Lord: But the ſame being barbarous, was afterwards 
«6ated and abrogated. Pr nn | 
The Emperor Conſtanſtine the Great ſays, in this Caſe, 
f any Ship at any time by any Shipwreck be driven to 
the ſhore, or touch at'any Land, Let the Owner have it, 
md tet not my Exchequer meddle with it: For what Right 
hath my Exchequer in \ano:her man's Calamity, fo that it 
ould bunt after Gain in ſuch a woful Caſe as this is? 

And yet if no Kindred appear within a Yearand a Day, 
, appearing, prove not the Goods ſhipwreck'd to be 
theirs, the C 500 come to the Exchequer, even by that 


Leg. 1. lib. 11. 
C. de Naufrag. 


£ 


lav So much that Law condemns careleſſneſs, which, is 

Mitten, vigilantibus & non dormientibus, Sc. And with 

this agree rhe Laws of Oleron and the Laws of this Land, 

x taken. out of thoſe Imperial Laws, in that Point, as is 
concei ved. 8 A L 8 Wo 

II. The Civil Law was ever ſo Curious and Careful to 5 
eve" The Goods of ſuch miſerable Perſons, that if any 45 . 
onld. ſteal ſuch, they ſhould pay four-fold to the Ow- 1g. in aun cum 
ner, if purſued within a Year and a Day, and as much auth. Jeg. de 


tothe Fyinte or his Admiral: So careful were they, and — 45 f fo 
þ eat in requiring Reſtitution, that the very Realipgot? „ . 
iN, or the Worth thereof, obliged the Thief to the «oP 


*. 


d tk 


— 


: 


Reſtitution of all the remaining Goods. And by the Em- 

peror Antonius it was made a Law for ſuch ſort of Men, 

thatthey ſhould be batten'd and baniſh'd for three Vears; 7,4. pedibus 
dar bat was for only thoſe of a high and honourable d. 
ank tO Hut thoſe! that were Baſe and Ignoble, ſhould be 

ſeourped and ſent to the Gallies or Metal Mines. % . fac. 
fl "rhe" preventing of Help to ſuch fhipwreckt e e 
Perſons; was puniſh'd with the ſame Suffering as a 
Murderer. Een ie 48 1 \ Aa $44 einn 49145 


Phe like for thoſe that put forth any treacherous Lan- 


thorn or Light; with Intention to ſubject others to Dan- 

ger br Suipwreck, theſe were puniſhed with Death. 

"And though no Harm happens, yet he may be puniſh- 

e Hence it is, that Fiſhers are forbidden to fiſh with Per leg. incend. 
in the Night, for fear of betraying Sailers. 


is £ «2 he a * 14 11 
Nn re 


Leg. ne piſcator. 
2 5 Ne | +; ITE. And here I 
dtinot! omit the great and pious Care that his "Majeſty hath had, in his Directions a- 
bout Light-Houſes, and Lanthorns, and other ſpecial Seca · marks; but more eſpecially = 
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Dr Treck. | Boot 
erecting at his own Princely-C that maſt Excellent ' Light-Houſ 
by Tormenth, which, both wn cada and bees at X 


pg Jt Eng, 2 e 02 
in iome and r ha 
—.— and — ares tha Ae — MY 


Toad 2 an ard, 
rect er con /cattl 
Ag cn —— .f gh 1 the Ma 
70 or e that, buth in ngland and in 

Crown. Nn entitled to ſhipureekt 
god: che King 3 Jure Gentium (indeed according WW 
| became Heir unto them, Which otfler. Wh a3 
wile Fi tre natur nnd -were conceived to be in bonis null, U 
f to no Owner: But now that Valiant and Re. of 

TR, ng: no 2 2 embrace ſo cul I [ak 


1 8 54 at 22 in the and ens d 

and Biſhops, and others, he then fot 
geo Claim to Wrecks, which after 

Land, publiſhed! at Olerun in his own. 
,any,Mani out of the Ship cam 
BE as | of che ſhipwreck Good 
Chron. Coll. ws ſtil preſeryed to waer : Which Royal Cots 
fd. 1887. Sent was ſo enlarged by our 
Fa Man, Dog, or Cat eſcapes aliur aut 0 E 
the. Re other Vaſel, nor any thing thercin ful 
eee za. but: the Goes d, be awed ond 


. — . x #--£4 


1 


rgners, er the. King's Bailiſſa, and de- 

4 e. 7 abitants. of ibe Town: where the Goods armen 
WY ; fo that if any, within a Year and a Day, fue for mem. x. c. 4. 
thoſe Goods, and after prove that they were bis at the time 3 E. 

1018 hey Hall be reſtored to him without delay: 
1 Ma, they hall le ſeized by the ſaid Sheriff, — 2 Inſt. 166. 
6 Bailiff fer: \ the. King's uſe ; and foall be delivered to 1 
% Mutbe Tun, who ſhall anſiver before the Fuſtices 
Aru belung ing to ib King : Bus this good Law Dr Lg. Ol. 
anch / net 40 Pirates; Rubbers, Sea Rovers, Turks, or other EI 
tht: CathoBck Faith, 
u Mer the: #reck belongs to another, he Gall N | 
© bke: nianmer; and if any be attainted to have don 
—— iſe, he ſhall ſuffer Iraptilenment, make Fine to 
0 yield' Damage alſo. - 
alifdo-it,. and it be ane we by his Lord. thi 
t bal anſwer for it if he hath wherewithal ; but if 
u thedotd ſhall deliver his Bailiff's Body to the Kit 
55 Leg. 37, Na- 


hit A the Ship periſhes only, and the Goods are 

i what Caſe the Goods ought to pay a Proportion of a % N 

lan 6x dent Penny . 5 whe hd: e dm t 4 2 

ern of the aid Goods. Rich Goode, as © TY 

Gold, nil Ander, And Silk, pay leſs than Goods of great 5 

* and Cumber, in leſs Danger, unleſs it were | 
nckicgoing g into aPory, "which: the Je was not 43 


—T 3». 


— 2 be ns he: "Phan of —_ S 
Ban if che Ship and Goods periſh in 190 853 and 5 393. P 
Qwpets! do totally forſake her. — ſo ſhe becomes a meer 
Malin in that Caſe the firſt: Poſſeſſor 8 recovers her, 
Ws ang part of her Lading, gains a Proper d this 
Kadingito the Laws of Nations, as 2280 gi for vp, BY 
whneof there is no Hopes of Recovery, \ ike a Lamb in the 
Mz gf Lion. And the incomparable Ulpian edmpares 
alda Dericl;fion to a Man that knows his own Goods to 
hh another Man detained, and makes no Claim unto 
hetd in a long time; unleſs ſome Cauſe do manifeſtly 
2 ſeems to do it to no other purpoſe but to ſhew 

18 willing to renounce them and this ts it What 
w elſexbere intends, where he faith, that a Houſe 
d for a long time by nn. and u Claim made, 
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: 72 Ok Mreck. Book Il 
nor Rent demanded for it, feems to be deſerted by the 
righr Owner. we.” 

To exat Intereſt long fince due, faith the good Empery 
Antonius, is hardly juſt ; for the not demanding it in ſoln 
a ſpace, makes it probable that thou wert willing to remit 1 
and that by not ſo much as demanding it, thy purpoſe wa; 
make thy ſelf the more Beloved and Honoured, and thy Dyjy 
the more Thankful. | 

Now that Silence ſhould be of ſuch a force as 0 
Juſtify our Preſumption of a Dereliction, two things are f. 
quiſite; Firſt, That he that is ſilent knows that he hath 
a Right; for him that knows it not, Silence cannot 
3 N Secondly, That his Silence be free and vo- 
Juntary, and not occaſioned by Fear, or any other ſuch 
Cauſe ; and the true Reaſon is, that it is hardly poſſible 
that in along time a Man ſhould not by ſome Means 
or other arrive at the Knowledge of his own Right, 
time daily adminiſtring occaſions to the diſcovery of 
But becauſe that time, which exceeds the Memory of 
Man, is in a moral Senſe infinite, therefore if Claim be 
not made with @ reaſonable time to a thing out of Pol. 

ius, lib. 2. ſeſſion, it is a ſufficient Preſumption that it 7s forſaln, 
cap. 4. 5. 5,6. unleſs ſome very ſtrong Reaſons be brought to the con. 
trary; and therefore the recovery of the Plate near the 
BahamaRocks, loſt near fifty Years before by the Spaniard, 
became moſt apparently a Derelict, and free not only 

" n+ 4 for _ er doen to 8 In poſſeſs, ue 1 1 

bh das a rty juſtly acquired by them, as well by t 
ky 855 Laws of en as the Civil Law. | 
17E.2.c.11, V. The King ſhall have Wreck of the Sea, Whales, and 
great Sturgeons taken in the Sea, and elſewhere througi- 

Out the whole Realm, except in Places privileged by 


r 2 
L RR. Alfo Wreck may be claimed by Preſcription : and the 
we” Lord High Admiral poſſibly may have it by Pr 
22 pak W N „ 
z. A Grant of Wreck to the Lord High Admiral 5 f. 


pertaining to his Office, will. not paſs Wreck belonging 
Sir Henry Con. to the King's Manor by Preſcription. |. of 54 ad 
| fables Caſe. VI. By the Grant of Wreck will paſs Florſam, Jelſ 
Coke, 5 part. and Lagan, when they are caſt upon the Land; = 
dn | . the 


fel. 107. 


fal 
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te not caſt upon the Land, the Admiral hath Ju- 
jon, and not the Common Law, and they cannot be 
rurcum Maris, are ſuch Goods only as are caſt and 5 Co. 106. 4. 
left upon the Land by the Sca. 5 Co. 106. 6. 
Huham, is when a Ship is ſunk, or otherwiſe periſhed, 
and the Goods float upon the Sea. | 
Jelſam, is when the Ship is in danger to be ſunk, and Bid. 
gor lightning the Ship the Goods are caſt into the Sea, 
notwithſtanding which the Ship periſheth. 
Hagan vel Ligan, is when the Goods being heavy, are 13:4. 
caſtinto-the Sea before the Ship periſhes, which by the Bran, 133. * 
Prudence of the Maſter or Mariners, who have an In- 3. c. 2. 
teat to ſave them ſo ſunk, as that they may come at them 
umz in order to which they faſten a Buoy or other 
lg Matter, that may ſignify to them where they lie, 
Providence ſhould bring them in a Condition to retake 
them; & dicitar Ligar a liganddo. „ b 
The King ſhall have Holſam, Jelſam and Lagan, when g. V B. 12 
we Ship periſneth, or when the Owners of the Goods 46 E. 3. 1. 
N known; but when the Ship periſhes not, e _ Ver 
"xr 2 
Man may have Fiotſam and Jelſam by the King's <- re 5 
Grant; and may have Flotſam within the high and low per Leg. Oliras, 
Water mark by Preſcription, as it appears by thoſe of Cole 5. 4-2. 
the Weſt-Countries, who prefcribe to have Wreck in the , 197. | 
des; ſo far as they may ſee a Humber Barrel. by 1 ans 
VII. If the Ship be teady to periſh, and all the Men zZ 8 22 
therein, for Safeguard of their Lives, leave the Ship, and . Rd a, 
after the forſaken Ship periſhes, iſ any of the Men be 722. 
led and come to Land, the Goods are not loſt,  - 
A Ship on the Sea was purſued by Enemies, the Men 


thetein” for Safeguard of their Lives, forſake the Ship, 


the Enemies take the Ship, and fpoils her of her Goods 
and Tackle, and turn her to Sea; by ſtreſs of Weather ; N. ». rde. 
Ma is eaſt on Land, where it happened her Men arrived: Villielno H 


| It was reſolved by all the J udges of England, that the „ 


r | g . 5 67. Leg 
Ship was no Wreck, nor loſt. 25 F. 11. 


VIII. If Goods are caft up as a Wreck, and it falls out H. 4 fur. 


they be bona peritura, the Sheriff may fell them within Pl. Cm. 
the Tear, and the Sale is good; but he muſt account to 

tue tue Owners. 4% 

oy” 8 Owners 
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274 | Ok Treck. Book 1, 
T. N. B. % Owners claiming the Wreck, muſt make their Progf 
4 12. c. . The by their Marks or Cocquets, by the Book of Cuſtoms, or 
fall 3 * þ 7 by the Teſtimony of honeſt Men; and if the Wreck he. 
counted from longs to the King, the Party may ſue out a Commiſſion to 
the Seizure, hear and determine, and that by. the Oaths of twelve Men, 
, 54 = of or elſe he may bring his Action at Law, and make out his 
- K.5. 6.1 Proof by Verdict; but ſuch Action muſt be brought wiz. 

in the Year and Day. | | 


5 Co, 126. 3. Note, Flotſam, Jelſam and Lagan, are Goods on or i 
the Sea, and belong to the King, who by Charter hath 
granted them to the Lord Admiral. 

„Left unre- IX. If Goods were wrecked on the Shore, and the 
2 Lord having Power, takes them, he ſhall not pay Cuſtom, 
ſince adjudg- neither by the Common Law nor by the Statute ; for at the 
ed in C. B. Common Law, wrecked Goods could not be charged with 
upon a ſpecial Cuſtom, becauſe at the Common Law all V reck was wholly 
67 1 the King's, and he could not have a ſmall Duty of Cu- 
Bury in S::#olk. ſtom out of that which was all his own. ; and by Veſtn. 

Sbepbard v. 1, where wrecked Goods belonged more to another than 
Gejnola, Hill. to the King, he ſhall have it in like manner, that is, as 
. . the King hath his. Eh 
Vaughan, fil. Now Goods that are chargeable with Cuſtom, accord- fol 
159. ing to the Act of Tunnage and Poundage, muſt have theſe inte 

Fropertics. :.. ..... F | 
12Car.2.c.4 1. They muſt be Goods which ſhall. come or be brought Wl wit 
into the Ports or Places of the Kingdom. | 
2. They mult come or be brought into ſuch Ports or 
Places, as Merchangize that is for. ſale, and to that end; WM be 
for there can be no other Conception of Goods brought as Wl A 
Merchandixe. 3 1 
3. They muſt come and be brought as 1Merchandize, Wl G0 
and for ſale by the King's natural born Subjects, or by A 
Strangers and Aliens, as diſtinguiſhed from the natural I elt 
Subjects. | : | 1 1 
4. The Duty payable to the King, is to be meaſured I yj 

by the Quality of him that imports the Commodity; that WW | 
is, if the Importer be a natural Subject, he pays leſs to di 
the King; and if an Alienz more. ha 
5. All thoſe Goods charged with the Duty by the 84. hi 
tute, ſo to come, or be brought. into Ports. or Places of | aþ 
the Kingdom, are to be foreign, as of the Growth of i & 
France, the Levant, Spain, Portugal, Germany, 70 — 
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Cs 


af Wnence it follows, 1. That Goods of foreign Growth, I 
ad Which by their kind are to pay Duty, if they ſhall 1 
e. WM come or be brought into the Ports or Places of the King- | 
to WM eom, neither by the King's natural born Subjects, nor by | i 
Aliens, they are not chargeable with the Duties menti- il 


2, If they are not brought into the Ports and Places of 
the Kingdom as Merchandize, viz. for Sale, they are not 
chargeable with the Duty ; but Wines or other Goods 
2 or brought into the Realm as Wreck, are neither 


= _— 
— ; 
— * * 
gs IE + * 
4 GAs 
* 
— — 8 


brought into the Kingdom by any of the King's Natural 
nc urn Subjef7s, nor by any Sbrangers, but by the Wind and 
n, Sea; for ſuch Goods want a Proprietor until the Law 


he appoints one. | 
th Wi z. Wrecked Goods are not brought into the Kingdom, 
ly if being caſt on Shore, as Merchandize, viz. For Sale; but 
u. ae as all other the native Goods of the Kingdom, indif- 
n. frent in themſelves, for Sale or other uſe at the Pleaſure 
an of the Proprietor. | 
as 4. All Goods foreign or domeſtick are, in their Nature, 
capable to be. Merchandize, that is, to be ſold; but it 
ch follows not thence, that whereſoever they are brought 
cle into the Kingdom, they are brought as Merchandize, 
and to be ſold, and ſhould pay Cuſtom ; for they are 
_—_— from Place to Place, more for other uſes than 
or Sale, h 
or 5. All Goods charged with the Duty of the Act, muſt 
be propriated by a Merchant Natural born, or Merchant 
Aien, and the greater or leſs Duty is to be paid, as the 
Proprietor is an Alien or Native Merchant ; but wrecked 
2; Goods are not the Goods of any Merchant Natural born, 


by WY Alien or Denizen, whereby the Duty payable ſhould be 
ural either demanded, diſtinguiſhed, or paid: Therefore a 

| I Puty impoſſible to be known, can be no Duty; for Ci- 
red villy what cannot be known to be, is as that which is not. 
* 6. All Goods ſubject to the Duty of Tunnage and Poun- 


dige, may be forfeited by the Diſobedience and Miſbe- 
haviour of the Merchant-Proprietor, or thoſe truſted by 

4 bim, As unſbi pping before Payment, or lawfully tendriug or 
Q 71 Aae for, &c. But wrecked Goods cannot be import- 
e inte any Creek or Place of the Realm by way of Mer- 
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chandize, and unſhipped to be laid on Land; for if 6 
imported and unſhipped to be laid on Land, it is no 
Wreck, and therefore are not Goods forfeitable by the 
Miſbehaviour of any within the Act; and conſequently 
not Goods intended to be charged with, the Duties by the 
Act. 
Soods drowned or loft in paſſing a Ferry, a great Ri. 
ver, or an Arm of the Sea, are not to be ſaid to be expo 
ed, though they be carried to Sea; but Goods exported 
are ſuch as are conyeyed to Sea in Ships or other Naval 
Carriages of Man's Artifice; and by like Reaſon, Goods 
imported muſt not be Goods imported by the Wind, 
Water, or ſuch inanimate Means, but in Ships, Veſſels, 
and other Conveyances uſed by reaſonable Agents, 2 
Merchants, Mariners, Sailors, Sc. Whence it may be 
concluded, that Goods or Merchandize imported within 
the Meaning of the Act, can only be ſuch as are import- 
ed with Deliberation, and by reaſonable Agents, not ca- 
ſually and without Reaſon ; and therefore wrecked 
Goods are no Goods imported within the Intention of 
the Act, and conſequently not to anſwer the King's 
Duties; for Goods, as Goods, cannot Offend, Forfei, 
Unlade, pay Duties, or the like, but Men whoſe Goods 
they are: And wrecked Goods have no Owners to do 
thoſe Offices, when the Act requires they ſhould be done; 
therefore the Act intended not to charge the Duty upon 
ſuch Goods. ; e e 


$ # 21 | 


Per Holt, C. J. That Wreck ſhall not pay Cuſtom, 
has never been made a Doubt ſince the Caſe in Vaughan, 
| 139. of Shephard v. Goſnold, L. Raym. 388. The fame 
L. Raym.z01, Point (including Flo!ſam) reſolved by both Courts, viz. 
302. C. B. and then B. R. on Error brought. 
The very The Admirals of England, ut magnus Admirallus An- 
Words of the gliæ, Hiberniæ, Wallie, ac Dominiorum  Inſularum earun- 
— 3 # k uh Ville Caliſiæ & Merchiarum ejuſdem, necnon Gaſconie, 
Flix. in Rot. Aquitanie, elaſſium & Marium dictorum Regnorum Anglia 
Admir. m. 10. Præfectus generalis, Sc. which are the words of their Pa- 
tents uſed at this day, do claim all Wrecks ariſing from 
any of thoſe Places, by virtue of their Grants. 
And yet in the like Caſe, in all Circumſtances, be- 
tween Power and Sir William Portman, Hill. 6. Willian 
Com. B. Rot. 143 1. where the Judges, and more * 
© 7785 arly 


— 


( v. Of Wreck, "bo 
nl Juſtice Treby, ſeemed to be of Opinion, that Goods 

yr cked, or Flotſam, ſhould pay Cuſtom. 

$4 ting Edward the Second, in the firſt Year of his 1 E. 2. m. 6. 
Reign, by his Charter, granted the Caſtle of Carisbrooł, num. 6. 

with all the Landg and Tenements in the Je of Wigbt, 
formerly belonging to 1/abella Fortibus, Counteſs of AI- 
bemarle, to his great Favourite Peter de Gaveſton, and 
Marraret his Wife, and the Heirs of their two Bodies 


got (together with ſundry other Caſtles and Lands) 
and commanded Nicholas de Boſco to put him into actual 
Poſleflion ; and likewiſe commanded Robert de Sanſon, 
Keeper of the Foreſt of Parkburſt in that Iſle, to be In- 
tendent_to them for the Farm he had granted him for 
Life, for the Cuſtody thereof, which being afterwards 
ſoon. reſeized into the King's Hands, he granted this 

Caffſe with all its Services, and all his Lands in that Iſle, 

to £dward his Son and his Heirs Kings of England, and Pat. 20. E. 2; 
afterwards, for the aſcertaining what did of Right belong . 19. intus 
to the ſame Caſtle, an Inquiſition went out by which it —— 
was. found, inter alia, qd' wreckum Maris pertinens d. 
Mum Caſtrum valet per Ann. 4 8. 

586 that, by the general Patent of the Admiral, will Inguift. de An. 
not. paſs the Wreck of this Iſle, without ſpecial Words 47 H. 3. u. 32. 


ii} 4 
if MW 


granted in the Patent, 


oof, If the Wreck happened, or was occaſioned by Leg. 3. F. 1. D. 


reaſon of any Fault or Negligence in the Maſter or Ma- Nav. caup. S- 


Flv the Maſter muſt make good the Loſs ; but if the 2 LAY e 


ame was occaſioned by the Act of God, to avoid an Ene- J. 26. 56." 
my or Pirate, and the like, there he ſhall be excuſed. P. mand. 

Rp. noe : Duia vis ma- 
Jaor providentiam & induſtriam humanam ſuptrat, niſi culpa caſum prœceſſeris, 


U 


ER | 
N 60 1; 4 
k 4 s v4 TERS I * . ; 


. 
— 


VII. The refidue of the Goodr where 
* tacitly obliged. to anſuer the Ave- 
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133 & E. VI. 
Ok Averages and Contributions, 


I. Of Goods and Merchandize, when 
ſubject ta be caſt aver-board. 

II. Of the Account rendred of ſuch 

 ejefted Goods, and by whom. 

III. O/ the antient Laws of Eng- 


land, in reference to ſuch Ejed- | 


ments. . 

IV. What Goods muſt come into the 
Average, and what are exempt. 
The Def ription of Average. 

V. The Maſter diſcharged by fuch 
Acts, by the Common Laab. 


VI. The Ship's Gear or Apparcl, 


whether within the Average. 


rage. 


VIII. Of Goods remaining on ſhip- 


Ly. Rhed. de 
Jad. 


Bracton, lib. 2. 
fol. 41. C. 2. 3. 


. calt over- board; and if an Action be brought at 


Board. ſpoiled by reafon of the gjeck. 

' ing of others, where ſulject to the 
A erage! ; | 

IX. Where Ship and Lading are both 


made liable to the Average. 


8 


X. Of Misfortunes not ſubject u an 
Average. 

XI. Where the remainder of the Cut 
are exempted from the Average, 
and the Damage of the cjedid 
Goods falls on the Maſter, 

XII. Damage to the Ship, whey, tly 


88 


HIPS being freighted and at Sea, are often ſub- 
ject to Storms and other Accidents, in which, b) 
the antient Laws and Cuſtoms of the Sea, in extreme Ne- 
cefſuy, the Goods, Wares, Guns, or whatſoever elſe ſhall be | 
thought /, may in ſuch Extremity be flung over-board ; 
but then the Maſter ought to conſult with his Mariners, 


| CLaading contributes, and the fan. wy 
dard | Yap in IR nal 
XIII. The Maſt er becomes a Captive Av 
for the Redemption of Ship and ma 
Lading, ewwhere liable to the Aue. Boy 
rage, and where diſcharged. 
XIV. What Goods are ſubjeft t the ol 
"Average: _ 

XV. Contribution for Pilotage, and #10! 
avhere the remaining Goods nit go 
Subjet to Average. 

XVI. Rules general for /ittling the 4 

Average. Pp! 
XVII. Three Sorts of Good, tain fe 
al Sea. | qt 

C( 

p 

f 

( 

4 

I 

t 


who if they conſent not, and yet the Storm and Dan- 

ger continues; the Maſter may command notwithſtand- 
ing, the caſting over-board what he ſhall judge moſt | 
Fitting for the common Safety of the reſt. So likewiſe 6 
Goods coming from infected Towns or Places may be | 


Com- 
men 


5 


00d; 


'Ced 


ive 
and 


4 OPT 
K 8 , ** 
* * 
* 
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1 Law, the Defendant may juſtify the ſame by plead- 49 F. 3 l. 15. 
ing the ſpecial Matter. | 

If there be a Super- Cargo, a Requeſt ought to be made Leg. Oleren, 
to him to begin firſt ; but if he refuſes, the Mariners 9. 5. 

4 proceed. | ; | 

II. If the Ship ſo fortunes as to out-weather the Storm, Leg. Conſolar. 
and in Safety arrives at her Port of Diſcharge, the Maſter, 4% Mere, 
and moſt of the Crew, muſt ſwear that the Goods were 
aſt over for no other Cauſe but purely for the Safety of Leg. Wiſbicer, 
the Ship and Lading. The Cuſtom of clearing of that t. 35, 39. 
point, varies according to the ſeveral Countries or Places 
they arrive at. 1 | 
Where "Goods are laden above the Overlope, or for- 
baden Goods be tranſported ; if ſuch Goods happen 
to be the: Cauſe of any Danger or Damage, the Maſter 
fall bear the Loſs; alſo he may be proſecuted Crimi- 


£ 


3 


III. King William the Conqueror, and Henry the Firſt, Lees Guliel. i. 
made and ratified this Law concerning Goods caſt over- 1 H. it e 4 
board by Mariners in a Storm, in Imitation of the anti- . 
ent Rhodian Law, De jad. 

Si ergo jecero res tuas de Navi ob metum mortis, de hoc Selden ad 
mn potes' me implacitare, nam licet alteri damnum inferre 2 
ob metum mortis quando periculum evadere non poteſt. Et re, F 0 83. 
de hac me meſces, qa" ob metum mortis nil feciſſe de comeſ= Weelek de 
pribrari. Et ea que in navi reftant dividantur in communi Priſ. Angle- | 
ferundum catalla, & fi quis jecerit catalla extra navim boos L 
quando neceſſitas non exegerit, ea reſtituat. N Us * 9 

IV. The Ship arriving in ſafety, the remainder muſt ' 
come into the Average, not only thoſe Goods which Leg, a — : 
pay Freight, but all thoſe that have obtained Safety and cg 2 33 | 
Neſervation by ſuch Ejection; even Money, Jewels and 
Clothes, and ſuch like, are not exempted. 
But thoſe things which are borne upon a Man's Body, 
Vitals; and the like, put on Ship-board to be ſpent, are 
totally excluded from the Contribution. | 5 

The Maſter ought to be careful, that only thoſe things = | N 
of the lea Value and greateſt [eight be flung aver- board. eee 
An the rating of Goods by way of Contributiorf, this Johanne: La- 
Orger is obſerved: If they chance to be caſt over- board ©, * 
before half the Voyage be performed, then they are to /g. 4 3 
be eſteemed at the Pride they coſt; if after, then at the 7ributicne, 
Aon 8 4 Price 
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—_— as 


». 


- hs * * — - 
- - r 4 p 
2 — — er ee — — — 
3 


280 


Ol Averages and Contributions. Book 17 


. Pier as the reſt, or the like, ſhall be ſold at the Place of 


Diſcharge. 


The r (whoſe Gone 0 "La caſt) | is to he 
careful to have the ſame eſtimated before: the Ship do dif, 
charge, wherein the Maſter ought to be Aſſiſtant, _ 

Average, in the Merchants Law, is uſed or taken for 
a certain Contribution that Merchants and others do 
proportionably make towards their Loſſes who have their 


Soods caſt into the Sea for the Safeguard of the Ship, 
or of the Goods and Lives of them in the Ship, in the 


time of Tempeſt; and this Contribution ſeems to be ſo 
called, becaule it is proportioned after the Rate of every 
Man's Average or Goods carried. It is derived from the 


Word Averia, Cattle. 


&- 3 Polle's Rep. 
40 3. Caps Vs 
Y 362F 


i2 Coke 6%. 
2 Bulftr. 280. 


Goods are ſhipp'd in England, d a Tempeſt ariſeth, 
the Paſſengers, for ſaving their Lives, caſt them over: 
board, and another Engliſh Ship takes them, the Own- 
ers bring Trover, it hes, becauſe: delivered upon the 
Land. | 
It is lawful 8 Paſſengers to caſt Ghods over-board 
out of a Ferry - boat, in Caſe of a Tempeſt, for Preſer- 


vation of their Lives: So if the Ferryman ſurcharge the 


Boat with Goods, the Owners of the Goods ſhall have 


their Remedy againſt the F mean in this Cale of a Sur- 
boch charge, but not in the other Caſe. 


> Ah 280. 
Lird v. Aftoot. 
12 Coke 63. 


* 


V. As this Law doth take care Hat . common Ci 
lamity ſhould. be borne by all the Parties intereſſed by a 
general Contribution, ſo the Common Law takes notice 
of the Misfortune, and makes Proviſion to indemnity 
the; Maſter. ; and therefore if the Party, owner of ſuch 


ejected Goods, ſhall bring an Action againſt the Maſter 
' or, /Owners of the Veſſel, the Defendant may plead the 


Leg. 1. F. de 
 exercit. action. 
14. amiſſæ & 
Oleron. 


ſpecial Matter, and the ſame ſhall bar the Plaintiff. 


VI. But if the Ship's Gear or Apparel be loſt by Storm, 
the ſame is not within the Average, but is accounted like 
unto a Workman breaking or ſpoiling his Tools; except 
in the avoiding of a Danger, as the flinging the Naa 
over-board, or the ſlipping the Tou- Anchor or Boat. 

Goods brought ſecretly in the Ship againſt the Maſter 


= Ber) 's TINT! if Regs a no oc js to 


hah had, 


VII. 1 
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VII. As the Common Law looks upon the Goods and Le. 1. 4. 
Crgo as a Pawn or Pledge for the Freight, ſo the Marine g, ee. 
Lau looks upon them likewiſe as a Security for the an- 1 3 8 
ſwering the Average and Contribution, and that the Maſter cnd. in dd. 

kt not to deliver the Goods till the Contribution is 
eecled, the ſame being tacitly obliged for the one as well 
theother. Ad Leg. Rhod. l. 2. Si non conſervatis. 

VIII. If through the rifling of the Ship, or the caſting Lg. Navis 4. 
or unlightning the Ship, any of the remaining Goods are ad Leg. Rbod. 
ſpoiled, either with wet or otherwiſe, the ſame muſt come 82 — 
no the Contribution for ſo much as they are made fel. 235. 

IX. If it falls out that a Ship entring into a Port or Lg. 9. f. 3. 
Channel, cannot make way, and there be a lightning or ad exbib. 
diſburdening of the Ship, then the Contribution falls two 
Parts to the Lading, and one third to the Ship, except 
tho Ship ſurpaſs in value the Lading, or that there is ſome 
bad Quality in the Ship itſelf. + . Sl 

But to prevent that ambiguous Queſtion, if the Party 


corenants that the Goods ſhall be delivered at the Port L. 1. verſ. 


covenanted and appointed, then Condition makes Law. 7 convenit 
So gor the Pilol's Fee and riſing of the Ship off Ground, py 

when there is no Fault in the Maſter. G1 01 

X. If two Ships happen to encounter and croſs each 79, guemad- 
other, and the Crew ſwear their Innocency, Contribution -modum ba- 


muſt be made by a juſt Eqvality ; but if one periſhes, as 74g. Sinavis 


there can be no Proportion of the Liofs, fo no Contribu- , C. K 
tion Phe reaſon given is, for that otherwiſe a Skipper 

might on purpoſe ſet an old weak Ship againſt a ſtrong 

Sup, and by that Means hedge himſelf into a Contribu- 

tion und Recompence. However, this bars not the Own- Fea. Ig. 18. 
ers from bringing their Action againſt the negligent Ma- H. 6. aum. 5 2. 


ſter, by which Means he may recoop himſelf in Damage, | ter 


if it happens at Sea, the Action by the Civil Law is Tomphins, Ney 


called-Legis Aquile. e ; Rep. 148. 
Af ſuch a Misfortune happens in the Night at Sea, the 
Party, if he will compleatly arm himſelf for his recovery, 
ought to prove, that he made out Light or Fire, or 
other ways gave notice by cry ing or calling ou. 
XII If it falls out in the Ship or Veſſel, by the indiſcreet ru Sernus. 
Stowing or Lading thereof above the Birth-mark, that 5. 27. & Si 
Jock Ejeftion happened, in that Caſe it has been uſed by 23. 24 K. 
1 1 l 55 2 


th c Aquil . 
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the Marine Laws no Contribution to be made, but 8. WM But 
tisfaction is to be anſwered by the Ship, Maſter, q Wil by Le 


Ad lig. Rhod. 
leg. 2. F. Si 
Conſerwatis. 


F. de leg . Rhod. 
leg. navis 
onuſt. leg. na- 
vis ad leg. 
Rhoed. dejattu. 
Moor 297. 


Leg. Rhod. de 
jactu, I. 2. Si 
navis a Pira- 
{ts, | 


- tributary according to each Man's Intereſt for his Ran- 


Moor, fol. 


297. 5. 443. 
Hicks werſus 
Talington. 


down the Maſts and Sails, and they falling into the &, 


If Salt or Corn be laid looſe, or in an heap by div, ion o 
Perſons in one Ship, without Diſtinction, and the Maſter WM 
delivers to any of them their due Share or Quantity; by ion. 
before the reſt receive their Share or Meaſure, the R. A 
maining Salt or Corn waſhes: or loſes, thoſe that had the 
good Fortune to have their Shares, ſhall enjoy it without 
any Contribution to the other Partners. Zex Mercat. 119, 

XII. If to avoid the Danger of a Storm, the Maſter cut 


are loſt, this Damage is to be made good by Ship and 
Lading pro rata: Otherwiſe if the Caſe happens by Storm 
or other Caſualties. 4 | 

No Contribution is to be paid in Cafe one Ship ſtrike 
againſt another whereby Damage happens, but full Satif. 
faction is to be anſwered the Merchant in Caſe of Fault 
or Miſcarriage in either; or an equal Diviſion of the Di- 
mage, in Caſe it happens by a Caſualty, as above. 

If a Lighter or Skiff, or the Ship's Boat into which part A 
of the Cargo is unladen for the lightning of the Ship, pe-. Wl ſha 
riſh, and the Ship be preſerved, in that Cafe Contribution the 
is to be made; but if the Ship be caſt away, and the it! 
Lighter, Boat, or Skiff be preſerved, there no Conttibu- Ml thi 
tion or Average is to be had, it being a Rule, No Con. the 
tribution but where the Ship arrives in Safety. S Wi 

XIII. If a Ship happens to be taken, and the Maſter, Ce 
to redeem the Ship and Lading out of the Enemies or Pi. Sh 
rate's Hands, promifes them a certain Sum of Money, for 
Performance whereof himſelf becomes a Pledge or Cap- 
tive in the Cuſtody of the Captor; in this Caſe he is to 


Lading, and Money, if there be any in her, are con- 


an 
pr 
be redeemed at the Coſts and Charges of the Ship and g 
W 


ſom. yt Hb netten br | 
So where a Pirate takes part of the Goods to ſpare the WW 
reſt, Contribution muſt be paid. | 

Bur if a Pirate takes by Violence part'of the Goods, the 
reſt are not ſubject to Average, unleſs the Merchant hati h 
made an expreſs Agreement to pay it after the Ship s 
robb'd. N i; 
us 


4 
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But if part of the Goods are taken by an Enemy, or Gre. de in- 
by Letters of Mart and Reprizal, d contra. pi Hell. 
80 likewiſe in Storm, if the ſame is done for Preſerva- 1 
ion of the Remainder. Naut. in the 
He may. hypothecate the Ship for his own Redemp- end of chap. 

non. L. Raymond's Reports 22. 13. 

A Ship was taken by a French Privateer, and the Maſter Hill. 7 Ame, 
of: her ranſom'd her for 1800 J. (the Maſter having a in Chancery, 
Shate in the Ship) the Mate was carried into France, _ _ 
13.4 Hoſtage for this Money. Lord Chancellor ſaid, the 
Ranſom: Money muſt be raiſed out of the firſt Profits, 
notwithſtanding any former Mortgage of the Ship; for 

there was a precedent Mortgage, what would have be- 

dome of the Security if the Ship had not been redeemed : 

After the Ship was redeemed ſhe performed her intended 

Voyage, and the Freight-Money earned after her Re- 

demption was the firſt Profits ariſing, and out of theſe 

the Ranſom-Money is to be ſatisfied. This was upon 

Motion. The Lord Chancellor ſaid, the Inſurers always 

paid part of the Ranſom-Money. 5 
XIV. In Ejectment the Maſter or Purſer of the Ship 

ſhall contribute for the Preſervation of the Ship, and alſo 

the Paſſengers for ſuch Wares as they have in the Ship, be 

it Pearls, precious Stones, and ſuch like; and Paſſengers 

that have no Wares or Goods in the Ship, yet in regard 


they are a burden to the Ship. Eſtimate is to be made of 


his and their Apparel, Rings, and Jewels, towards a 
Contribution of the Loſs; and generally all things in the 
Ship, except the Victualling and Proviſions of the Ship, 
and the Bodies of Men (unleſs Servants) muſt bear a 
proportionable Share in the Contribution. | 


when the Ejectment was made; and if any thing be flung wy 
Into the Sea, and endamaged, and afterwards is reco- 


8 yet Contribution is to be made only for the 
c 


XV. Contribution is to be paid for the Pilot's Fee that 
hath brought a Ship into a Port or Haven for her Safe- 
guard, (it being not the Place ſhe was deſigned for) fo 
eg . to 


#54 
114, 


The Eſtimate being made of the Goods loſt and ſaved, Pecleus ad tre. 
the Price is to be ſet down, not for how much they were Kd. d jan. 
bought, but how much they might be fold for at the time 15 8 197¹ 
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to raiſe her off the Ground when there is no Fault in th 


__ | 
Grotizs in- af a Maſter of a Ship lets out his Ship to freight, ar 
red. jur. Holl, then receives his Compliment, and afterwards takes jj 
329: ele, Goods without leave of the Freighters, and a Storm 
Commenta- Ariſes at Sea, and part of the Freighters Goods are ci 
ries on the over-board, the remaining Goods are not ſubject to the 
Lawsof Average, but the Maſter muſt make good the Loſs oy 

Rhader, fol: of his own Purſe. © wad 

23 The Goods which are loſt are to be valued, and the 
' Goods ſaved are to be eſtimated, which being known, 2 
propertionable Value is to be contributed by the Goods 
Nerd, towards Reparation of the Goods eje#ed,. or caſt 

oyer:board.. Ts 
In which, regard is always had, not to what might be 


» 4 


. lib. got by the Goods loſt, but what the intrinſick Damage is 
2. cap. 8, 9, 


by the loſs of the ſame; the which are not to be ci. 
1 mated what they might have been ſold for, as what they 
coſt, or were bought for. 


The Cuſtom XVI. But now the Cuſtom is general, the Goods ſaved 
of _ »1 and loft are eſtimated according as the Goods ſaved were 
* N ſold for, F reight, and other neceſſary Charges, being 
mating; the firſt deducted. VVV | k RES | 
which is done If there were Plate, Jewels, or the like, in a Trunk, 
7046 8 i Cheſt, Pack or Bale, at the time of their Ejection, if 
indifferentiy there be a Super- Cargo, he ought to give notice, by diſco 
nominated by vering of the ſame to the Maſter or Mariners, otherwiſe 
the Court. he ſhall be anſwered in the Contribution no more than 
1. = Fa +5, the bare extrinſick Value appeared to be: But the Aſſu- 
5 wa diviſ. rers will hardly fare ſo well. | 


&. 9. $. | If Contribution ſhall be ſettled, and the Merchant will 
. de ag. not agree, the Maſter may detain the Lading, for the 
rer. Dom. Tame is as tacitly obliged to anſwer that as the Freight; 
and if at the Common Law the Merchant ſhould bring an 
Action, the Defendant ſhall bar him by pleading the ſpe 
JJV . 
H. ibid. lg. [f Goods are caſt over- board, and afterwards are re- 
— eum coyered, Contribution ceaſes ; ſaving for ſo much as they 
are damnified and made worſe by reaſon of ſuch Ejed. 
ment. SP 
pre 2 42 Note, Goods caſt over - board to lighten the Ship, make 
2 5. $7 jag. no Derelict. 5 Co, 107. b. 8 
am D. de furs. 8 


And 


. ä 
TT" Wo OY, 
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And though ſuch Neceſſity ſeems to ſubject the Lading 
Fjectment, to prevent the Ruin and Deſtruction of the 
Perſons, yet ſome Lading ſeems excepted, and therefore 


(non, and other Inſtruments or Proviſions con/igned to Bacon's Max. 

9, ought, not to be flung. over-board ; for in = 7. Privoi- 
ch Caſe the Law impoſeth on every Subject, that he % "97 L 
ſuc the Law Imp 7 Jeb 


42 


rulie z 


- 


e ee — 0 let contra 
prefer the ur gent Service of his Pr Ince, before the Safety rempublicam. 


his Life. e | 
N Goods taken upon the Sea, are of three Sorts. 
1, Goods taken by eters of Mart, by jus Repriſaliarum. 
. Taken from Pirates or Sea Rovers; And g. From 
dpfelled Enemies. "Thoſe Goods that are taken from 
inte, are eſteemed to be the juſt Prize or Prey to any 
Taker of them, ſo that an Account be given of them to 
the Admiral, If a Ship or Goods be taken from a profeſſed 
Enemy At is to be proceeded in according to the Autho- 
rity whereby it was taken, But if a Ship or Goods 
be take n by a profeſſed Enemy, and afterwards. they are 
aken from him, and the ſame Owner claims them, they 
ought o be reſtored to him; for the Law looks upon 
tl BGba as received, not taken, yet with ſome Re- 
18 them. | 


"Bj ah Act 13 G. 2. c. 4. If a Ship be retaken by a 


e other Ship they are intituled to one Eighth, 


00 


vid 


2 

1 If above 48 Hours and under 96 one Third: If 
above 96 Hours they are intituled to a Moiety thereof, 
n e ſaid Act Privateers have the ſole Property of 
what they take from the Enemy, being firſt adjndged 
layful Prize in any of His Majeſty's Courts of Admiralty 
3 allo 5 L. for every Man on Board every Ship of War 
ot Piivateer, taken, ſunk, burnt, or otherwiſe deſtroyed, 
who was living at the Beginning of the Engagement be- 

' tween them. And by a Proclamation iſſued in Purſu- 


we of. this Act, dated 19 June 1740, tis directed that 


dhe heat Produce of all Prizes, and the like Bounty 
Money for Priſoners taken by any of His Majeſty's 
br „be divided into eight equal Parts, whereof the 
Nan Carat of any of Ffis Majeſty's 9 of 
SY | ar 
NA , 


1 
\ 
1 
1 
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Forces, Boatſwain, Gunner, Purſer, Carpenter, Maſter, 


or other Soldiers two Eighths. 


Df Averages and Contributions. Book n. 11 
War, who ſhall be actually on Board at the taking, WI +012" 
mall have three Eights; but if ſuch Ship be under A 
the Command of a Flag, and the Flag Officer h. 
ing actually on Board, or directing and aſſiſting in tk Wh-; © 
Capture, he is to have one of the ſaid three Eighths. % 

Captains of Marines, and Land Forces, Sea Lieut. 
nants and Maſters on Board one Eighth. 

Lieutenants and Quarter-Maſters of Marines, and 
Lieutenants, Enſigns and Quarter-Maſters of Land 


Mate, Chirurgeons, and Chaplain one Eighth. 

 Midſhipmen, Carpenter's Mates, Boatſwain's Mates, 
Gunner's Mates, Maſter at Arms, Corporals, Yeomen 
of the Sheets, Coxſwain, Quarter-Maſter, Quarter. Ma. 
ſter's Mates, Chirurgeon's Mates, Yeomen of the Powder 
Room, and Serjeants of Marines or Land Forces one 
Eighth. _ | 

Trumpeters, Quarter-Gunners, © Carpenter's Crey, 
Steward, Cook, Armourer, Steward's Mate, Cocks 
Mate, Gunſmith, Cooper, Swabber, ordinary Trumye- 
ter, Barber, able Seamen, ordinary Seamen and Marine 


If any Commiſſion or Warrant Officer be not on board WW: 
at the Time of the Capture, his Share to be caſt into the n 
Shares allowed the Trumpeter, &c. X. 

In Caſe any Perſon have more Offices than one, he is Wh * 
to have no more than what ſhall belong to his ſuperior 
Commiſſion, | 2 


X. When the Policy is diſcharged by 
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Of Pokiries of Aflurance. 
ng eee TO” 2533065» | 
b 10 innen 4 
1 antes, iy whom firſt. introduced. | XI. Goods enſured in one Ship, are 
IL rances, the. Nature of them. afterwards.in the, Koyage put into 
Ill. How efeemedtof by Law. another, the ſecond miſcarries, 
W. I, various Ways of enſuring, | whether the Afgurers are made 
fo ee liable. 
V Aran, when: efteemed moſt. XII. A Man enſures more than the 
5 % and of fraudulent Po- Value of the Cargo, the Cuſiom in 
TM > | /uch a Caſe when uſurious. 
VE Of rhe Receipt of Premio, and | XIII. A Ship is inſured from one 
lle Cuftomof Abatement on Loſſes. Port to another, and there do be 
VII. Policies, that now enſure | lande d; the Carge after Arrival 
"againſt all the | Accidents, of Hea- is fold, and before landed is burnt, 
den and Earth. 3 whether the Aſſurers ſhall be made 
VIII. 4 85% enſured generally, anfeverablet” oO 
\aletber the ſame includes the XIV. A Ship inſured from one Port 
Camo, and whether it is neceſſary to (blank) being in Time of War 
in the Policy to mention the parti- | taken, whether the Afſurers ſhalt 
tular Goods, anſwer. | | 


N. Caſes upon Aſſurances. ' | XV. Of the Aſured's renouncing af- 


| ter @ Loſs; and what Operation 
| the ſame has by Cuſtom. 


N IN © * 


1 IT is conce ived by Suetonius, that Claudius Cæſar was In vita Claud. 
Q thefirſt that brought in this Cuſtom of Aſſurance, by Cæſar. lib. 25. 


which-the Danger and Adventure of Voyages is divid- ©: 155 


ed, repaired and born by many Perſons, who for a cer- 
tain Sum, by the Spaniards called Premio, aſſure Ships or 
000g, or both, or a Proportion, according as the Policy 


II. By 43 Elix. c. 12. An Office of Aſſurance was 


IS 


* Lep.1. F. qui 
Satiſd cop. 
Grotius lib. 2. 


ereted for deciding of Differences ariſing upon Policies cap. 12. 5. 3. 


of Aſurance in London; and a Court was to be held for 
that Purpoſe, by Virtue of a ſtanding: Commiſſion iſſued 
out by the Lord Chancellor to the Court of Admiralty, 
the Recorder of London, two Doctors of the Civil Law, 
two Common Lawyers, and eight Merchants; which 
Commiſſioners were to meet weekly, and to have Power 
© | f to 
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to ſummon and examine Witneſſes, and hear and deter, 
mine all Cauſes in a ſummary Way, ſubject to appeal y 
the Lord Chancellor, &c. And by Stat. 14 Car, II., 
25. ſeveral additional Privileges were granted to thi 
Court, which was a Court of Equity, as well as of Lay, 
but now there is no ſuch Court in Being, and Cauſes of 
this Nature are tryed in the ordinary Courts. 

By 6 Geo. I. c. 18. His Majeſty was empowered tg 
grant two Charters for Aſſurance of Ships and Merehan 
dize, &c. and to incorporate the Adventurers, in Con 
ſideration of a large Sum of Money by them to be ad. 
vanced. I e 

2Levinz.153. III. Indebitat. Aſumpfit pro præmio; upon a Policy of . 
Fowl v. Pin- ſurance upon ſuch a Ship, the Defendant demurred ſpec. 
ally becauſe he did not ſhew the Conſideration certainly 
what the Premium was, or how eit became due, ſed ny 
allocat* for it is as good as Indebilat. pro quodam Salaris, 
which hath been adjudged good. — 

If the Perſon whoſe Name is uſed in the Aſſurance, be 
in Time of War taken to be no Friend to the State, there 
is danger to pay the Aſſurance ; if after the Subſcription 
of the Aſſurer, the Goods ſhould be arreſted and made 
forfeited, to anſwer the ſame to the Prince, as it oſten 


Lex Mercat, If Goods are ſtoln or embezzeled on Shipboard, the 

109. Maſter, not the Aſſurer is reſponſible. So if the Goods 
be loſt in default of the Pilot. . 

Aſſurance for Policy of Aſſurance to warrant a Ship for twelve Months; 

12 Months, the Ship did not periſh within the time of twelve Months, 

_— being accounted according to the Months of January, E 

Bruary, &c, but within twelve Months reckoning twenty 

eight Days to the Month, - reſolved that the Policy wa 

not forfeited; cited in Sir Woollaſton Dixey's Caſe 1 Lim, 

6. | 

: IV. Aſurances are of various ſorts, ſome being to placs 

Lee. 4. 5. D. certain, others general: Thoſe that are made to places 

di Naut. ſan. certain, are commonly upon Goods laden or to be laden 

aboard outward, and until the ſame Adventure ſhall be 

laid aſhore at ſuch a Port. | n TE Wl 

Or upon Goods laden or to be laden homeward in ſuch 

a Ship till the Adventure ſhall likewife be landed. 


E 


00 


4+. VII. Ot policies of Aluratice. 


Aber as are mentioned in the Policy. 

& likewiſe on Ships that go trading Voyages, as roun 
gaz; and that it ſhall be lawful after the Ship's deli- 
ny there,” to take in at the ſame Port another Cargo, 
ind wich that proceed to the Veſt-Indies or other parts 
and back again to Cadiz, and from thence to London; this 
policy being general and dangerous, ſeldom procures ſub- 
s, Or at leaſt very chargeable ones. 


* 
0 - 
«&14/5'0 


wiſing/ or. loſt, the Premio commonly runs higher than 
for Merchandize. | 


Afuronces ma 
eie on Hoys, and the like, and may be made on the vi. 


nius, I. 


d F. 5, 6. 


28g 
| Ot elſe upon Goods out and in, with liberty to touch at Johannes Loct- 


2. c. $6 


Ei; Goods and Merchandize are commonly enſured, ſo Saws. p. 3. 
likewiſe are the Ships Tackle and Furniture; but in re- a. 13. jeg. 
ord there ſeldom happens a Voyage but ſomewhat is 13%. 


be made on Goods ſent by Land, fo Liſſe wer Sedr- 


Mich. 


heads. of Men; as if a Man is going for the S/reights, and 7 ag 2. 1 


haps is in ſome fear that he may be taken by the Mors 
of uni Pirates, and fo made a Slave, for the Redemp- 
ion of whom a ranſom muſt be paid, he may advance a 
remis accordingly upon a Policy of Aſſurance; and if 
there be a Caption, the Aſſurer muſt anſwer the Ranſom 
thatis ſecured to be paid on the Policy. f 

V. Thoſe Aſſurances are moſt dangerous when there 
are theſe words inſerted, loft or not loft ; which is commonly 


done When a Ship hath been long miſſing, and no Tidings | 


can be had, the Premio (<ſpecially in time of War) will 
nun very high, ſometimes 30 or 40 per Cent. and though 


it happens at the time that the ſubſcription is made, the 


1 caſt away, yet the Aſſurers muſt anſwer. - 


* 
1 


faw the Ship wreckt, or had certain Intelligence, ſuch 5. 


if the Party that cauſed the Aſſurance to be made, Lacinis. lib. 2. 


§ 9,10. 


ſubſcription will not oblige, the ſame being accounted a ,,,;,, Spock. 


meer fraud. 


2. 7h 


pon the ſame more than ſhe is worth, and after- 


wards give order that going out of the Port, ſhe ſhould 
beſunk or wreckt, this will be fraudulent, and not oblige 
the Aſfurers to anſwer. | eite 
A Merch 

ſuresher, without acquainting the Infurers of her Danger; 17. 
Chancery relieved againſt the Policy of this fraudulent In- 
ſararice, 'T In 


+ 


chant having a doubtful Account of his Ship, ih- 2. P. 


| . | | den's Caſe, 
80 likewiſe if the Aſſured, having a rotten Veſſel, ſhall Mich. 2 


6 Car. 
B. R. 
Afterwards 
convicted dy 
Information 

for the fraud, 


Williams 


never known any thing of the Matter) demands the Mo. 


an Action ſor the ſame ; but before the Cauſe came to a 


Hill. 32. Car. 
% £3. ©. 


L. Raymond, 
1349. 


Did. 840. 
Bid. 


who accordingly, the Goods, or the beſt of them, being 


1 


Ot Policies ot Allurance. Boo 1; ova 
In the Year 1678. one Nownbam Perkins and Gade ves t 
were Owners of a Veſſel called the May-Hlomer Ketch, the Fi 
Veſſel coming laden with Wines on the account of Fire. 
braſſe and Stone, to the Iſe of Wight 3. Perkins being they 
in the ſame Place, contrives with one Joy the Maſter th 
ſell the Freighters Goods privately, and that being eg. 
ed to go out to Sea ſome {mall diſtance from the Ifte, and 
there privately fink the Veſſel, and pretend ſhe ftruck 
and then foundred by the Extremity of Weather, The 
Plot being laid, Perkins haſtens up to London, and makes 
Policy of Afurance on the Veſſel ; which being done, u. 
mits his Orders to I to put in Execution the contrivance, 


diſpoſed of, ſtands: out to Sea, and then with his own 
'Hands, by the Force of an Iron Crow, makes a hole in the 
Hold, and then in his long Boat (the Crew perceiving the 
Veſſel to be ſinking) conveys himſelf and Mariners aſhore, 
Ty remits up advice of the loſs, and Perxins (as if he had 


nies aſſured with great Confidence, and thereupon brings 


Tryal, Fierbraſſe and Stone bring Trover againſt Perkins, 
and thereupon the whole Practice came out, and a Ver. 
dict was had againſt the Defendant, with this further, W 4 
That if Perkins would proceed on his Actions on the Al. * 
ſurance, he mult expect that this practice and fraud of his, 20 
would totally poiſon his Aſſurance, and thereupon being Wh &'ii 
well adviſed, never proceeded. | . bu 
The Inſurance was againſt the Barretry of the Maſter; WW j 
the Breach aſſigned was, that the Ship was loſt by the lf +: 
Fraud and Neglect of the Maſter; this is well enough ten 
it is the Meaning of the Words of the Policy; it is not WI 
neceſſary to uſe the very Words. | | 
The Government laid an Embargo, ſeized a Ship, and i 
converted her to a Fire-ſhip ; the Inſurers are liable. WM" 
Holt C. J. In Caſes of Deviation, the Inſurers are liable x 
for Damages before the Deviation; and from the Time N 
of the Deviation they are diſcharged. * 
VI. Beſides the two Corporations before-mention'd, th 
there are ſeveral Offices near the Royal-Exchange for the WW N 
aſſuring Ships and Merchandize, where many of the molt 0 
eminent Merchants by their Subſcriptions ſubject _ ; 
| # | clves Wi © 


r N 
W 


* 
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les to the Payment each of a Sum certain, as 100 J. or 


more, at the Premio then current, which in the Policy is. 
rad de received, tho? it may be not actually paid : There 


te be a Clauſe to deduct 10 per Cent. in Caſe of Loſs, 
gd fix fer Cent. more was cuſtomarily abated on Account 


of Payment. So that the aſſured received but 84 J. 
p C But of late it is become much more frequent to 


for an Abatement of two per Cent. only, in which 


on there is a proportional Advance of the Premio. 


Kan Aſſurer pays his Money, believing the Ship to 


de loſt when it is not, he may bring an Aſumpſit for che 


Money Cited to be adjudged, Salk. 2 2. pl. 2. 

VII. The Policies now adays are ſo large, that almoſt all 
thoſe eurious Queſtions that former Ages, and the Civili- 
according to the Law Marine, nay and the common 

too, have controverted, are now out of debate; U! gu,t in na- 

tune any misfortune that can happen, or proviſion to de ze „ 
ade, but the ſame is taken care for in the Policies that tempeſtatijque 
ag\how-uſed ; for they enſure againſt Heaven and Earth, vi publico peri- 
tſk of Weather, Storms, Enemies, Pirates, Rovers, Sc. c/o He. Ne- 
nhatſoever detriment ſhall happen * or come to the 874197794 
thing enſured, Cc. is provided for. n 

77 6 2 1 
2 b Din. 159 zn ſée damno, /t 
0 tempeſtates accidiffet, Livius, lib. 23. cap. 25. Nuala Commentario 
. tit. pro Soc io, num, 25. 


nomine periculi, de quo fit cautio, comprebenditur omnis caſus qui accidit in mart, 


4 222 ab hoftibus, preedon; 'bus, repriſaltis ut vocænt arreſtis aliſſjue modis uſitatis 


0 lngfitatis eitra. fraudem & cuſpam OY aut domini merciam vel navis. Gro- 
tius de "8 Hall part. 24. 


1 2 Policy ak Reſtraint of Princes, will not ex- 2 Vern. 176. 
tend, to, Practices againſt the Laws of Countries, to a Sei- 
* for not paying Cuſtom and the like. 
lent Money on a Bottomcy-Bond, and ;ofared 
if ſame Money on the Ship; ſhe out- lived the Time in 
h the Bond came due, and then was loſt; he reco- 
reg on the Bond; Chancery would not ſuffer to recover "pomp. $96; 
on. the Policy alſo, but decreed it to be delivered up. and 2 Vern: 
- where the Infurance was larger as to the. Voyage, 269. 
than the Bottomry-Bond, and the up was loſt, Chan- 2 Ju. 717. 
Nh not intermeddle. 
Mak here. ail Aſſurance is wap "tl or no Intereſt what 
gery Fee g. Ferna 716. 1 
250 0 an EA | VIII. I 


} 
. 1 
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Locinius, lib. VIII. If a Merchant enſures ſuch a Ship generally, ad * 
2. 9 5-%-7*, in the Policy it is expreſſed of ſuch a Burthen, the Skip 
+6 happens then to be laden and after miſcarries, the Egli. 


rer ſhall not anſwer for the Goods, but only for the Ship, 
It matters not in the Policy whether the particuly 


Wares and Goods are named, but generally upon the 
Principal Wares, and all other Commodities laden or tg eſe 
be laden for the Enſured, or for his Account, or for any a ſu 
other. 1885 itil 

IX. If a Ship be Enſured from the Port of Londan to KY 

Cadiz, and before the Ship breaks Ground, takes Fire, X 

and is burnt, the Aſſurers in ſuch a caſe ſhall not anſwer, hath 

for the Adventure begun not till the Ship was gone from Adve 

the Port of London; but if the Words had been, at ay fuer. 

| from the Port of London, there they would upon ſuch 1 fol 
mmisfortune have been made liable. real 
Note, The the 


REL - -* If ſuch an Aſſurance had been from London to Cadiz, and 
im extends the Ship had broke Ground, and afterwards been driven 
from the North by Storm to the Port of London, and there had took Fire, 
Foreland in the the Enſurers muſt have anſwered ; for the very breaking 


Ille of Panel. of Ground from the Port of London was an Inception of luc 
over in a Line 


to the Naſe in the Voyage. . | 1 
Eſex, and On the other hand, if a Man at Cadiz enſures a Ship b 
from thence from thence to London, if a loſs happens, the Aſſurer, if fr. 
e! : he comes into England, ſhall anſwer by the Common Law; Uri 
4 19. for though the place where the Subſcription was made, . 8. 
Car. 2. and the Premio given was in a Foreign Country, yet that 
is not material, for the Action that is brought is ground- Wi of 

* 5 * ed on the Promiſe, which is tranſitory, and not local, and y 
. 2. Tryal ſo it was adjudged where the Defendant in conſideration Wi *” 
5 of 107. had enſured, that if the Plaintiff's Ship and Goods 1 
34 H. 8. tit. did not come ſafe to London, he would pay 100 J. after- = 


- 


* That has tion, for the Policy is diſcharged" from the Time of the 
doubted, and XI. If Goods are Enſured in fuch a Ship, and after. 


f wirds 


DHH $2685 


ls | | Nath the Ship was robb'd on the Sea, and in an Action b 
31. Els, brought for the 100 J. the Plaintiff had Judgment, ro- P 
withſtanding the Robbery or Loſs was on the main Sea, 7 
and the Subſcription out of the Realm. | 

Salk. 444. X. If after a Policy of Aſurunce, a damage happens, and l 
Straccha 806, afterwards in the ſame Voyage a Deviation; yet the l. * 
326, ſured ſhall recover for what happened before the Devi- ö 
5 


K II. 


he 
hi 
ſe 
dip, 
culzr 
| the 
Or to 
any 
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wards in the Voyage it happens ſhe becomes leaky and Opinions of 
4zy, and the Super- Cargo and Maſter by conſent become a newer 0 
raghters of another Veſſel for the fate delivery of the |, ee, 
Goods; and then after her relading, the ſecond Veſſel againſt the 
miſcarries *, the Aſſurers are diſcharged : But if there be Aſſurers. Leg. 
theſe words, The Goods laden to be tranſported and delivered _ wo e | 
at ſuch. a place by the ſaid Ship, or by any other Ship or Veſſel * 8 0 = | 
mil they be ſafely landed, then the Enſurers muſt anſwer F. 10. 

the misfortune. : 

XII. If a Man Enſures 5000 J. worth of Goods, and he Vide Groe. In- 
hath but 2000 J. remitted, now he having enſured a real 7% Jur. Holt. 
Adventure, by the Law Marine all the Aſſurers muſt an- e E N 
ſyer pro rata, if a loſs. But by the Opinion of ſome, only more the Cu- 
thoſe firſt Subſcribers who under-writ ſo much as the ſtom of Mer- 
real Adventure amounted to, are to be made liable, and chants than 
the reſt remitting their Premio (105. per Cent. deduted OY: 
out of Fs ſame for their Subſcriptions) are to be diſ- 
chalged. : 

On a Policy of Inſurance on Goods by Agreement va- 

led at 600 J. and the Inſured not to be obliged to prove een 
any Intereſt, - the Lord Chancellor ordered the Defendant 

to diſcover what Goods he put on board; for although 

tie, Defendant offered to renounce all Intereſt to the In- 

ſurers; yet referred it to a Maſter to examine the Value 

of te Goode ſaved, and to deduct it out of the Value or 


dum of 600 7. at which the Goods were valued by the 


Agreement. 


Debt upon Obligation with Condition, to pay ſo much 
Money, if a Ship returned within ſix Months from Oftend 
in Flanders to London (which was more by a Third part 
than the Legal Intereſt of the Money) and if ſhe do not 
return then the Obligation to be void: The Defendant 
pleaded that there was a corrupt Agreement between him 
and the Plaintiff, and that at the time of making of the 
Obligation that he ſhould have no more for Intereſt, than 
the Law permits, in caſe the Ship ſtould ever return, 
and avers that the Bond was, entred into by Covin to 


avoid the Statute of Uſury. Per Hale, clearly this Bond 


is not within the Statute, for this is the common Way 
of Aſſurance, and if this were void by the Statute of U- 
ſury, Trade would be deſtroyed, for it is a caſualty whe- 
ther ever ſuch Ship ſhall return or not, but he agreed the 
eee I 2 Avermens 
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Averment was well taken, becauſe it diſcloſed the manner off: 
of the Agreement. ' Hardres 418. Foy againſt Rent. 4 101 


To depart Action upon the caſe, upon a Policy of Aſſurance of ne 
with Conwy. Goods from Londen to Naples; the Adventure was w. 
: Mod. 8. Ws begin in time of the Lading at London (dangers of the fo 
3 Lev. 320, Sea only excepted) with this Clauſe, warranted 10 te. ed t 
Salk. 443- part with Convoy; the Ship departed with Convoy, but char 
was ſeparated from the Convoy, by ſtreſs of Weather, * 
and put into Torbay, and was there detained by contrary bla 
Winds; afterwards the Maſter of the Ship expecting to 0 
meet the Convoy, departed out of the Harbour, but could tho 


not meet the Convoy, being hindred by ſtreſs of Weather, 
the Ship was taken by the French. Judgment pro 
wer,” | | | 

Salt. 445. Caſe upon a Policy, which was to inſure the Willian PY 
Galley, in a Voyage from Bremen to the Port of Londen, W 
warranted to depart with Convoy : The caſe was, the Galley be 
ſet fail from Bremen under Convoy of a Dutch Man of. 
War to the Elb, where they were joined with two other bo 
Durch Men of War, and ſeveral Dutch and Engi;/bMerchant 6 
Ships, whence they ſailed to the Texel, where they found Wl 'f 
a Squadron of Engliſb Men of War and an Admiral; after 5 
a ſtay of nine Weeks, they ſet out from the Texel, and the f 
Galley was feparated in a Storm, and taken by a French N 
Privateer, taken again by a Dutch Privateer, and paid 9 
80 7. Salvage. And it was ruled by Hol! C. J. That the . 
. 47775 ought to be according to Uſage, and that their | 
ing to the Elb, tho? in Fact out of the Way, was no | 
Deviation; for till after the Tear 1703. there was no Bl 
Convoy for Ships directly from Bremen to London: And K 
the Plaintiff had a Verdict. Bond v. Gonſalſe, February 14. 

1704. coram Holt C. F. at Ni Prius at Cuildball. 
Marranted to depart with Convoy has been reſolved to 
1mport, by the Uſage of Merchants, a Continuance with 

; that Convoy as long as may be. Lucas's Reports 287. 

Lein. d. 2. XIII. A Merchant Enſures his Goods from London to 
I p: de Salle, and there to be landed; the Factor, after arrival, 
Laws of Aut- having Opportuni y, ſells the Cargo aboard the ſame Ship 
wwerp there is without ever val her, and Th Buyer agrees for the 
acune allotted. Freight of thoſe Goods for the Port of Vice; before ſhe 
Ship's arri. Þreaks'Ground the Ship takes Fire, the Aſſured and Buyer 
val at her are abſolutely without remedy ; for the Property of the 
Port how | x 5% ͥꝶꝶↄ T0 Goods 


* 


— 
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Quay. VII. Ot Policies of Aſſurance, _ 


Goods, becoming changed, and Freight being contracted long the Ad- 


4+ novo, Fre | farms was as much as if the Goods had been venture 15 to 
be born by 


the Enſurers, 
de it ! is if the Factor after her arrival had contract RG 


ed for 24 to another Port, and the Ship had happen- bout 15 days. 


ed to take 
eur Antaverp. 
\: dat ebie Be; Caſe of Mon- 


V. If a Ship be Enſured from Landon to and fieur Conrads 
i being left by the Lader to prevent her ſurpize by Governor of 
the Enemy, in her Voyage ſhe happens to be caſt away, Co Anno 
though there be private Inſtructions for her Port, yet the [9900 
Enſured fit down by the loſs, by reaſon of the uncertainty. 
Sa.Blank i is left in the Policy for the value of the Ship or 
Lading, if a loſs, and there be not words that may ſup- 
ply," the Enſured may endanger the Policy. 
N of a Ship (that is inſured) by Pirates is to Stiles 132. 
he derſtood, the Perils of the Sea. 2 Roll. Abr. 
Mhere Goods are redeemed from a Pirate, contribu- 248. 
on m muſt be paid by all, becauſe the Redemption is made 
| che ſafety of all; but if the Pirate be once Maſter of 
0% an and yet BB but ſome ſpecial Goods ; whether from 
Hip or Merchant, and not as a Contentation for ſparing 
9 fe reſt, in this caſe, becauſe the Remainder is not 
afiued thereby, but freely ſpared, no Contribution is to 
bo for the taken Goods to charge any Aſſurer with 
rt thereof. So Contribution "(hall be made for 
erg, by wet, or other accident. Again if it 
7 ul to lighten a Ship for her eaſier entry into Har- 
ur. or Channel, two parts of the Loſs fall upon the 
. ge and the chird upon the Ship; unleſs the Ship is 
Fat, than the Lading, and the charge of the 
C be not the Cauſe of her inability to enter, bur 
115 e bad quality proceeding from the Ship itſelf, or 
vite it be provided in the Charter- party. Lex 
1 07 109 


fit) for that he hath Enſured the moſt of his Adven- © $+ J. 8. 
Et o would have the aſſiſtance of the Aſſurers; 
ISIS abt of Recovery of the Adventure, he may 


en mak Regunciation of the cre to the Aſſurers, 
then e cores in BHS in LA 1 5 an Kah Fr 
WD 1o yr: 91 10 75 ＋ 71 


0057 9 


ire, the Aſſurers are hereby abſolutely diſ- Art. 13. Age. 


After notice of Loſs, the Enſured, (if he doth Leg 2. 


. 
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mies, Pirates, Rovers, Ibieves, Fettezons, Letlers of 


fide ver ſan- 
dum eſt, ut 
natura ultro 
citroque obli- 
galionis ſoſt u- 
at. Loecinius, 


lib: 2: 


$ 8. 
1 
* 
927 . 


cop. 5. 


If prohibited; Goods are laden aboard, and the Mer. 


M Policy was made from Cadrz to Vera Cruz in New 


and likewiſe to touch at Porto Rico, and there to lade and 


* 


5 Of Potictes of Aſſurauce. Boox II. 
ſo much as ſhall appear he hath born of the Adventure 
beyond the Value enfuired. 

But if the Merchant ſhall not renounce, yet there!; 1 
power given in the Policy for him to travel, purſue, ang 
endeavour a Recovery (if poſſible) of the Adventure after 
a mis fortune to which the Aſſurers are to contribute, the 
ſame being but a trouble to give eaſe to the Aſſurers. 


chant enſures upon the general Policy, which always con. 
tains theſe, words: Of the Seas, Men of War, Fire, Eye. 


Mart, and Countermart, Arreſts, Reſtrainments and Di. 
tainments of Kings aud Princes, and all other Perſons, Bar. 
retry. of . the Maſter and Mariners, and of all other Peril, 
Laſſes, and Misfortunes whatſoever they be, and houſacver WY onde 
they ſhall. happen Io come, to the hurt and detriment of thi WR Air 
Goods and Merchandize, or any part or parcel thereof; Wl The 
whether if ſuch Goods be lawfully ſeized as prohibited Ml plea 
Goods, the Enſurers ought to anfwer ? It is conceived Ml the 
they ought not; and the difference hath been taken, Wl lon: 
where Goods are lawful at the time of Lading to be im- 
ported into that Country, for which they are conſigned Wl for 
for; but by matter ex pot facto after the lading they be- WM all 
come unlawful, and after arrival are ſeized, there the the 
Aſſurers muſt anſwer, by virtue of the Clauſe, And all WM far 


other Perils, &c. But if the Goods were at the time of IM alt 
Jading unlawful, and the Lader knew of the fame, fuch Mt il 
Aſſurance will not oblige the Aſſurers to anſwer the loſs; WM fa 
for the ſame. is not ſuch. an Aſſurance as the Law ſup- WM fe 


Ports, but is a fraudulent one. 
In hoc con- 


tradu bona 


— 
” 


th 
Spain, upon Monies lent upon Bottomry, and upon any ft 
re Goods and Merchandize whatſoever loaden B 
aboard the Good Ship called the Nouſtra Seignora del Car. 0 
men and Mary Magdalen, the Adventure beginning im- 
mediately from the lading before a day to come, and the 
Monies from the time they were td be lent, and ſo to 
continue from Cadia to Vera Cruz, and after Delivery, 


unlade without any Prejudice to the Enſurance, the Cargo 
being valued at 1700 l. Sterl. without Account, Ge. 


againſt 


1 VII. Of Policies ot aſſurance, 


2 FE ot 3 as 
— * 


inſt eas, Men of War, Fires, Enemies, Pirates, Ro- 


u, Thieves, Fettezons, Letters of Mart and Countermart, 


urinal at Sea, Arreſts, Reftraints and Detainments of 
i Kings)" Princes, and People, of what Nation, Condition 
Mali ſever. The Ship being laden at Cadiz, did 

N towards Vera Cruz, and before arrival there, 
woching at Porto Rico, the Goods were there ſeized and n 
reſted; In an Action brought upon the Policy, the Houbland v. 
Defendant came in and pleaded, That the Ship at her — * 
mira in her Voyage at the Port of Rico, was laden _ * 
with Goods and Merchandize prohibited, and the ſame, Fugz. in 
a alſo the Ship, did there become forfeited by Default Paſcb. /eq. 
ofthe Proprietors, and was there ſeized and taken. The 
Queſtion was, if the Owners ſhould enſure, and then 
onler prohibited Goods to be laden, whether that an 
Areſt upon the ſame ſhould entitle them to a Recovery? 
The ſetond Object ion was, If (as the Defendant had 
rleaded/this Plea): the ſame were good? As to the firſt,” 
the Court did all incline, that the Enſurance ought to be 
lma;fide, i. e. the Reſtraint ought to be of ſuch Goods as 
by:Law were not reſtrainable; but ſurely that cannot be, 
foether Intention of Policies are to warrant the Perils of 
albananner of Goods in all manner of Caſes. So that if 
there be a loading hora fide, be it prohibited or not, the 
ſune in Caſe of Loſs ought to be anſwered, unleſs it were 
A fraudulent Contrivance : But to the ſecond, it was re- Like Judg- 
ſaved, That the Plea was inſufficient; for admitting the ment was Si- 


Wyo! . : intt 
lame ſhould not oblige the Enſurer, yet becauſe the De- Lethulier ag | 


fendant/did not ſhew that the Goods were laden either Honbland, 


by the Enſured, or by their Factor or Order, otherwiſe Pin. 32 Car. 
the ſame ſhould not conclude them; for perhaps the Ma- 2, in B. R. 


der or his Mariners, or a Stranger, might load them on “. 168. 


Beard without Order, ſo that upon the meer Inſufficiency 

of the Manner of Pleading, and not of the Matter, the 

Court gave Judgment for the Plaintiff. | 

and che like, or ſend out Goods in a Foreign Bottom , cap. 32- 
and then make a Policy, the Ship happens afterwards to 14 Car. 2. 


betaken; by Reaſon of which there becomes a Forfeiture 3 4 


a Ship and Lading, the Enfurers are not made ſubject cap. 18. 
to:anſwer the Damage ; for the very Foundation was ille- 

gut nd fraudulent, and the Law ſupports only thoſe Aſſu- 
—_—_ | | f rances 


But if a Merchant will freight out Wool, Leather * * 12 py 
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Ritterhhuſ. ad 
leg. contract. 
23. de Reg. 
jur. cap. 18. 
7. 236, 237. 
Stypman ditto 
loco num. 335. 


Hill. 11 Fac. 


in C. B. Laſl- 


tow and Tom- 
linſon's Caſe, 
Hobart, fol. 


88, 
Leg. quod. con- 
venit de werb. 


0b, 


D. Le. in 


AQRATE. 


afterwards the Veſſel becomes diſabled, by reaſon cf 


Proves the Ship of an Enemy, by reaſon of which the 


Ok Policies of Aſſurance. Book 11, M644 
ranees that are made bona fide ; for if otherwiſe, and Men Mill o34ii 
could be enfured againſt ſuch Actions, they would de. ane 
ſtroy Trade, which is directly to thwart the Inſtitution 
and true Intentions of all Policies. 

But if Goods ſhould happen to be lawfully Enſured, ang 


which they relade by conſent of the Super-Cargo or Mer. 
chant, into another Veſſel, and that Veſſel, after arrival, 


Ship becomes ſubject to Seizure; yet in this Caſe En- 
ſurers ſhall anſwer, for that this is ſuch an Accident as i; 
within the Intention of the Policy. 
Several Men lade aboard Salt, without diſtinction, not 
putting them in Sacks, and the like ; the Ship arrives, 
the Maſter delivers to their Principals according to their 
Bills of Lading as they come one by one, it falls out that 
ſome of the Salt is waſh*d or loſt by reaſon of the Damy. 
neſs of the Ship, and that the two laſt Men cannot fe- 
ceive their Proportion. There are in this Caſe theſe 
things to be conſidered : 
1, Whether the Maſter is bound to deliver the ect 
Quantity ? | 
2, Whether thoſe that have received this Loſs can 
charge the Aſſurers? | 
3. Whether the Aſſurerers can bring in the firſt Men 
for a Contribution, they having their Salt delivered WM '» 
to them compleatly ? | 
Certainly the Maſter is not bound to deliver the exact 
Quantity, nor is he obliged to re-deliver the very ſpeci- W 
fical Salt, but only as Men are to repay Money or Corn by 
the diſtinction in a Bag or Sack, and out of them; but ift 
the Fault was in not pumping, keeping dry his Deck, 1 
and the like, there e contra: Though perhaps there may 
be ſpecial Agreement. 
Beſides, this is a Peril of the Sea which the Maſter 
could not prevent, and of neceſſity he muſt deliver to one 
firſt before another. | 
As to the ſecond, It is no Queſtion but that the Aſſurers Wl *! 
ſhall anſwer. But whether they ſhall bring in the firſt WM ' 
Men for Contribution, may be ſome doubt. | 
It has been conceived by ſome, that they ought not ; 
for they delivered their Salt to the Maſter fanquam in a 
| | Creditum, q 


— 
CO 
cu _— 


ur VII. Of Policies of Aflurante. 


Gum, and were not to expect the redelivery of the 


ne ſpecifical Salt. ; 
8 others it has been 3 they ought to con- 


nibute pro ratione; for as Goods of neceſſity, ſome muſt 


de ſtowed in the Hold, and that ſuch Goods ſeldom 


ſcape the Peril of the Sea; ſo the reſt muſt of neceſſity 
tribute to that Misfortune, and ſo make no Diſtinc- 


"The Bills of Lading are very uſeful to ſettle the Diffe- 
ende between the Aſſurer and Aſſured, of which there 
ire three Parts, one ſent over Sea, the other left with the 
Maſter, and the laſt remaining with the Lader. 
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HAF. VIII 
Of Paſſage and Butlerage. 


I. What Priſage is, and where 

talen, and of what. 

II. Merchant Strangers exempted 
from the ſame. 

III. When due, and the exemption 
of the Citizens of London from 
the ſame. | 

IV. What Citizens are capable, and 
ewhere not. 

V. 4 Foreigner imports and makes 
a Citizen Executor and dies; 
ewhether he ſhall bave the Benefit 
of the Immunity. | 

VI. Where à Foreigner ſells to a Ci- 
nigen before Bulk be broken, the 


only one Tun is to be taken: and none if there be but 
nine; Tuns ; unleſs there be Evidence of Fraud. 
there be nine Tuns and an half, that is Fraud apparent; 
and then one Tun ſhall be taken. | 


| Vendee ſhall be chargeable. 

VII. Where a Grant to diſchary 
a particular Ship ſhall be giud; 
and where a Grant to particular 
Perſons ſhall be otherwiſe, 

VIII. Of Butlerage, at, and 
«who are exempted. 

IX. Where the King becomes ni. 
tuled to thoſe Duties. 

X. A Grant to be free of all Ci: 
toms, Impoſitions, &c. extend; 
not to Priſage and Butlerage. 

XI. Cingue Ports exempted from 
Priſage. 


1. Pris is a certain taking or purveyance for Wine n 
to the King's uſe; the ſame is an antient Duty d 
which the Kings of England have, time out of mind, Wl 
had apd received; the manner hath been by taking of fl 
every Ship or Veſſel that ſhould come into this Realm, ( 

if ten Tuns, to have for Priſage one Tun: And if it 
contain twenty Tuns or more, to have two Tuns, (viz, 
one Tun before the Maſt, and the other behind the Malt) ; 
paying 20 s. for each Tun. This antient Immunity they t 
Dyer 92, 42, have enjoyed as a Flower of the Crown, and by ſome i 
165. has been conceived not grantable away without Act of 
_ *.. e. Parliament. But yet in 6 E. 3. fol. 3. Caſe 15. ment Wi | 
Salk. 617. ons the ſame to be grantable over. | 
Such Wine may be taſted, and the fulleſt Veſſels may WW * 
Hard. 477. be taken for Priſage. And if a Ship has ten Tuns, then WW ' 
| 


But if 


II. King 


1 


(yay, VIII. Of ppꝛiſage and Butlerage. 301 
II. King Edward the Firſt having laid ſome Impoſi- 
tions on the Merchants, which in Anno 25. of his Reign, 
being taken away, with promiſe, that neither he nor 
tis Succeſſors ſhould do any ſuch thing without Aſſent 5 
of Parliament 3 in the one and thirtieth of his Reign = Parl. 31. 
they granted him an increaſe of Cuſtoms, in lieu of .“ 
which he granted them many Immunities, as Releaſe of 
Priſage; &c. ECT, 1 7 | 
III. Priſage is not due till the unlading, or that which Lv. 198. 
is commonly called breaking of Bulk; for the Words are eee ho 
De gualibet navi important vina, & diſonerant inde, King Ok 
Edward the Third by his Charter dated 6 Marti: Anno 
Regni Primo, granted his Royal Charter of diſcharge to 
the Mayor, Commonalty, and Citizens of London, in 
her verba, (viz.) Quod de vinis Civium nulla priſa fiant, 
ſed perpetue inde eſſent quieti, &c. which was «afterwards 
allowed in the Exchequer. | 
IV. It is not every Citizen that is capable of this Pri- 4 H. 6. 
vilege, but only thoſe that are. reſident within the City: 3 Caſe 
And fo it was ruled in the Caſe of one Knowles, who be- 3 . 
ing a Citizen and free Grocer of London, removed his 
Houſhould cum pannis, and did dwell at Briſtol, but yet 
kept his Shop in London; and a Ship of his arriving with 
Wiges at London, and being unladen, the Priſage was 
demanded 3 he claimed the Benefit of diſcharge. It 
was adjudged, he was not capable of the ſame : For he 
that will claim the benefit of his diſcharge ought to be 
Civis & Tncola commorans. | 
By 24 H. 6. (a private Act of Parliament) Com- 3 Bahr. 4, 5. 
ins ir made, That the Lord Mayor of Loudon 
would make Strangers Citizens; It was there declared, 
that this benefit to be diſcharged from Payment of 
Priſage, did not extend to ſuch Citizens as were donati, 
made free, but unto thoſe Citizens only which commo- 
rant, incolant, and are reſident in the City. 


— way "I . E BY qo_ p 4 7 2 ay” 
\ * KR „ = Toy - E_- 
n — — r 


r = 
D * * 


” 

* Fo mY 

8 = n 
eg — 

N e = 


CR 
22 — 
te K. 


3 
* 


„V. If a Foreigner brings a Ship laden with Wines, 3 Bulfr. 3. 
nato the Port of London, and then makes a Citizen his 
'Exectitor and dies, he ſhall not have the benefit of this 
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Im unity from Payment of Priſage for theſe Wines, for 

they de not % Civiunmnm. 

VI. fa Foreigner arrives with a Ship laden with 3 Bu{ftr. 10. 
Wines at a Port with an intention to unlade, and before 

. f the 

900 


1 


} 4 


302 
the Goods are entred, or Bulk is broken, he ſells them to 
a Citizen, Priſage ſhall be paid notwithſtanding, for it 
was never the Intent of the King in this his Grant to gif. 
charge a Citizen in ſuch a manner. 

VII. If the King does diſcharge ſuch a Ship of J. g 
being at Sea, particularly naming the ſame, from the 
Payment of, Priſage, and he dies before the Ship arrives, 


no' Duty can be demanded. | | 
But it has been held, if a particular Perſon has ; 


wy * RP. Grant to him to be diſcharged of his Goods, and he dirs 
3 Bultr. 1. before the arr ival, the Duty ſhall be paid. | 
1 Ro. 138. | 


Vide the Caſe at large for the Court was divided in Opinion. 


Bro. tit. diſ- 


1 Quo Warranto's were brought againſt three Archbi 
5 70. 


ſhops of York, to ſhew cauſe why they demanded to have 
Priſage for Wines brought into the Port of Hull: The 
two firſt pleaded to have only the firſt taſte, and a pre. 
emption after Priſage paid; but the third pleaded a 
of Let's Cafe, Charter of 15 E. 2. by force of which he claimed the 
ſame; and ruled not good. But though the Charter 
might be good, yet. it was held in that caſe, a diſclaimer 
Sir John Da- by the Predeceſſor ſhould bind the Succeſſor. Note, the 
W , Duke of Ormond in Ireland had an Inheritance in the 
. Priſage of Wines by the King's Charter. But the ſame 

was forfeited, 2 G. . SIO: 
VIII. Butlerage is a Cuſtom; due from Merchant. 
Strangers of 2 5. upon every Tun of Wine brought into 

this Realm by them; but Exgliſbmen, pay it not. 

King John granted to the Merchants of Aguitain 
trading for Wines thence into England, divers Liberties, 
tn libro Rubro and amongſt others, Libertatibus conceſſis Mercatoribus 
in Scaccario vinetariis de Ducatu Aguitaniæ reddendo Regi & haredibus 
265. ſuis 2 8. de quolibet dolio vini dutti per coſdem infra Regnun 
Rot. Charta- Angliæ vel poteſtatem Regis. LES | 
rum, Amo3t. All Merchants Strangers in conſideration of the Grant 
E.1. num. 44+ to them by the King of divers Liberties and Freedoms, 


1 Conceſſerunt de quolibet dolio vini quod adducent vel adduci 


See the Char · facerent infra Regnum, &c. ſalvent nobis & beredibus 


ter at large in yoſtris nomine Cuſtumæ duos ſolidos, Se. 
+ — 1 It is called Butlerage, becauſe the 
doth receive it, If any Perſon free of Priſage or Butlerag: 


1H.8.c.c. 
2 Ed. 6. — cuſtoms 


Of Paiſage and Eutlerage. Book ll. Ng 


Ring chief Butler 


Sar VIII. Df Pꝛitage and Butlerage. 
atoms Wines of a Perſon not free of Priſage or Butle- 
e he forfeits double the Value of the Priſage of the 


/ 19134 


n 
a 
* * T * 
i 3 
7 


7 


nes ſo cuftomed. | 

By Stat. 1. H. 8. ch. 5. Making falſe Entry to defraud 
the King of Priſage and Butlerage, infers a Forfeiture of 
double the Value. And by Stat. 2. and 3 Ed. 6. ch. 22. 
of the Offender's Goods and Chattels, provided the Pro- 
ſecution be within three Years. One Moiety to the 
Ning, the other to the Informer. 

IX. Breaking of Bulk is that which entitles the King 
to the Duty : For'if a Merchant imports Wines to'the 
Number of 20 Tuns, yet if he unlades but part, as nine 
or four Tuns, yet the King ſhall have the entire Pri- 
ſge; and though the Cuſtom ſeems to declare, that the 


akin muſt be as well before as after the Maſt, = is not Kenicot verſus 


the Officer tied to that Strictneſs but may take where Bogan, Tel. 
NON verton 198. 


he pleaſes"; for two Tuns are the King's due; for Bonbons Caſe, 
otherwiſe he might be cozened, the Freighter perhaps 3 Rep. 44. 10. 
liding other Commodities aboard after the Maſt. 
If there be but one Tun taken out, yet the duty muſt 
be paid: The reaſon is, for that otherwiſe the Officer 
5 to travel perhaps all over the King- 

DO Ie ; 
"'X."The King granted to a Venetian Merchant that he 
mould be quit, de omnibus Cuſtumis, Subſidiis, & Impoſi- 
tonibus, & omnibus aliis denariorum ſummis debitis & ſolu- 
VIDS Pro guibuſcungue Merchandizis importandis ; and that | 
he nould de as free as the Citizens of London. In that Vouched in 
aſe it was adjudged in the Exchequer, That by that Grant _— 25 
theKing did not diſcharge him of Priſage, becauſe the sir 5,1, De. 
Page was not ſpecially expreſſed in the Grant, al- vie, Reports. 
ug that the City of London were by a ſpecial Charter 


'of a eta 

XI. The Cinque Ports are likewiſe diſcharged of Cl. 1 E. 1. 
Priſage ; yet if a Citizen of Salisbury ſhould conſign *. 5: 

Wines to de delivered and unladed at Dover, the bare 

Dffcharge of the Goods at that Port will not acquit the Bur. 3 part 
Importer from the Duty; for it is · not the Party's Im- Vl. 1. 

7 on, but his Domicil that qualifies him for the Bene- 

t 24 . | = F 
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his Immunity, ' 
; F4Y'} 7 [119 5 


— 
” 


x? + } x 4 

1291 a 2 2 

NS GIALYY'S 14 »* 
"s 


L CHAP. 


—— L — 2 - « HL - 
* * —.— 7 = 
— MY « n * — = \ - EE ES, 
PIR k ba : \ 
— — ny RO — po 
\ by 4 2 — rr 


. _ 0 * — — 4 

= on —— — — 

r 
eee — - >» 


* _ — — —„V?éçęç—ò — 
. 5 


. 


— — 


— — tr 
* 2. Ad 


LY 


LR. OS 


— 


6 — Xu oT —— 
4 ; : —_—_ 
IRE 33.2 


III. Of ignorant Pilots theis punib. 
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I. Of the Pilots: charge till the Ship \ - re bu. 
' is brought to her placd or bed. V. Primage and Petty Lodmanage 
II. Af the Ship is likely io miſcarry, | _ where due, and for what ; and 
, ewhat the S hips Crew may ao at | if | the Ropes break, whether the 
fach time. „ or Wharfoger ſhall an- 


Aae — if\ the Ship. miſcarries, VI. 3 Average aohere due, and 
Aube hall anſuver. | or wvhat, and Hat. money. 

W. Of Wharfage, and . the | VII. . aohere due, and 
.  Wharfagers fal aur, and | for what." 


[© # 


I. * the Lawn of. Oleron after that. the Pilot hath 
t the Ship to. ſure Harbour, he is no fur- 
ther bound or liable ; ray then the Maſter is to ſee her bed 
and to her lying, and bear all the reſt of her Burthen, 
Charge, and Danger, except that of the Act of God: So 
that before ſhe comes to her place or bed, and while ſhe 
is under the Pilot's charge, if ſhe or her Goods periſh, or 
be ſpoiled, the Pilot muſt make good the ſame. _ 

II. By the Laws of Oleron, if his fault is notoriouſly 
groſs, that the Ships Crew ſees an apparent Wreck, they 
may then lead him to the Hatches, and ſtrike alf his 
Head ; but the Laws of Engioue. allow no ſuch haſty 
Execution. | | 
Buy the Laws of. Denmark, an ignorant Pilot i is to pal 
thrice under the Ship's Keel. 

The Maſter generally in the Charter-party covenants 


co find a ike, and che Merchant Covenants $0 pay him 


his Pilotage. 

III. But if a Ship ſhould wilcany coming up the Ri- 
ver, under the charge of the Pilot, it has been a Que- 

ſtion, whether the Maſter ſhould anſwer in Caſe of the 

inſufficiency of. the Pilot; or whether the Merchant 


br may have his remedy _ both © It hath been con- 
1 ceived 


of Pitts, aeg Fina: Average, 
Lodmanage. 


114 


2 


7.8 . 


b oy bv 2 
4 4 


gur X. Of Ptlotg. Wharfage, &c. 


7 


ceived the Merchant hath his election to charge either; 
ad if the Maſter, then he muſt lick himſelf whole of the 


Pilot. 
iN A is Money peid for landing Wines 0 a 22 Car. 2.c. 


or for ſhipping or taking in aa” 11. L. 21. 


3g they commonly keep Boats or Lighters of 
War the carrying out and-bringing/in of Goods, 


in which if a loſs or detriment. Aru _ may in 


ſome caſes be made liable. XX 
An Action of the Caſe grounded on the 8 of 

un Realm was brought againſt the Defendant, Maſter 

of ' Wharf, for not ſafe delivering of Goods, Sc. 

Ide Caſe appeared to be thus: The Maſter unladed a 

Bale of Silk into the Wharfinger 8 Lighter, and ſent part Randall ver- 

of his Mariners to convey. it aſhore ; it happened that % Hilton 

he Goods were ſtole: The Queſtion was, Whether 2h. a. 

the Wharfinger or the Maſter ſhould anſwer? Upon Cas. ;. B. R. 

a Trial at Guildhall before the Lord Chief Juſtice Hale, 

it was there ruled, That the Maſter was liable, and 

not the Wharfinger; for till they are landed, the Max 

ſter hath them under his Power: But if Gopds are to be 

kat aboard, there if they miſcarry in their Paſſage, _ . 

muſt anſwer, ; 

wy Primage and Petty-Lodmanage is likewiſe > aps the 32 H. 8. 14. 

Miſter” and Mariners for the Uſe of his Cables and 


| Ropes to diſcharge the Goods, and to the Mariners for 


landing and unloading of the Ship or Veſſel; it is com- 
manly about twelve Pence per Tun. 
che Ropes break in hoiſting of Goods dof the Leg. Ollas, 
Ship into the Lighter or Boat, che Maſter muſt anſwer cap. 10. 
i the Goods be datnnified or loſt, 4 
But if che Ropes break at the Crane in ee 


an of the Lighter, (although till they are landed, they 


are notiont of the Maſter KELLEY yet the A 
hall anſwer, 


| VI. Petey bers 18 ohnerher: little ſmall — hin Some con- 


Merchants pay to the Maſter, when they only take ceive tha: the 


Thnnnge over and above the Freight, the aihich' is a notice 


mentioned in 
ſmall Recompence or Gratuity for the Maſter's care ouer the Bills, is 


N and in the Bills of Lading they are expreſſed that which is 


fer Freigh, together with Primage and Average accuſ- the Average | 


or Contr:bu- 


U The 


tion toc loſles. 
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306 Ok Pilots, Mharkage, &c. Boox 17, 
The French Ships commonly term the Gratuity Ha- 
money, and our Engliſh Merchants pay it our Maſters 
vyer the Freight ;_it is ſometimes more, . ſometimes leſs , 
two or three Pieces. e 

VII. Loadſman, is he that undertakes to bring a Ship 

fafe through the Haven to the Key on Place of Diſcharge, 
Roughten Ar- and if through his ignorance, negligence, or other fault, 
tic. Enquiry, he ſuffereth the her or Merthatwize to periſh, an 
„ 864 Action lies A aint im at the Common Law ; and ſo by 
ſome conceived he may be puniſhed in the Admiralty, 
but,not in bot. EET 
The Hire is called Lodmanage, the which the Pilot 
receives of the Maſter for conducting the Ship up the Ri- 

ver, or into the Port to her convenient Bec. 
A Ir two Ships lie in a Harbour and the Anchor of one 
is feared may occaſion damage to the other, after re- 
| queſt and refuſal (and there be probable cauſe) the other 
FE may take up the Anchor, and let the ſame down at a 
| further diſtance, and the fame; if oppoſed or hindred 
and any damage happen thereby, they are to make full 
Per Leg, Ole- Satisfaction; ſo it is if they lay out an Anchor, and 
ron, cap. 15. neglect the placing of a Buoy to the Anchor, and damage 
happen thereby, they are not only ſubject to be puniſhed 

in the Admiralty, but likewiſe: to render ſatisfaction to 
„ 5 1 Ine Ot nn 

I two Ships be in the River, and the one falls foul on 
the other, both being laden, by the aw) Marine the 
Contribution is to be in Common, and to be equally 
Per Leg. Ole- divided and appraiſed half by half; but then the Mari. 
ron, cap. 14. mers muſt ſwear there was no fault in them: For other- 
wiſe one that hath an old rotten Veſſel which he can no 
ways diſpoſe of, may ſo order the matter as to lay her in 
the way of a good Ship under Sail, ſo that the fame may 
be anſwered in damage: But when the Contribution is 
made equal, then the Contrivance will be avoided; but 


® 


f 00800 ” 


at the Common Lato there can be no ſuch Judgment, for 
1 £199 one of them muſt be found guilty; and if fo, he mut 
. a * \ " : > 4 . V * Py "LINKS! 

1 anſver the other's Damage, and for his own he may ſit 
down. by.the loſs. un « 0 od Ne 15 ES 
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XVII.  Prote : 6 2 me 
' the ſame i and auhtrtt Ry ame 
is | nutefſary, and uber nit, + 


| Proteſt upon the Stat. of 9 &. 19 
mbio real,” or „ xchanges Will. * 1 


XVIII. pu 3 on "vs, Per- 
fons, where the fame is neceſſary, 
and where not. n 

XIX. One Factor — a; Corte 
pam, where à Bill of. his arcept- 
ed by one of the Company, obByes 
the reft, and where not. © 

di XX. What 00:45 amount to an at- 

| ceptance, and aua nut. 

[ XXI. Where a Bill may he accept- 

2 e, Bodo an Acbion his” for part, and what my be 

8 far Ghineas, or In done with the Bill thertupon. 
ä ot Dag gor! XXII. When a Countermand may 
, Exchange. payable legally be made, and when not. 
XXIII. How , the fours! Tad 

Bill rad 4 Hab. 1 interefſed in a Bill of 

om fn; and | of 1thd tust. ate Wee and ee to 7 

7 ances i certain places otber. 

eee lon, and, Amſte rdam. | XXIV. li 8 Saba 
may 6 be annexed, to 4 Hill, when 

_ Ghar "af Hi, 7 tze time bs -elapſed, 155 non-pay: - 
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1 aer of the. Drawer, | where \+ 


Ol Bills of ee Book Il. 
XXVIII. MA. turned into an A, and remitted 
abet her the ſame © may be oe. by him that gives honour 10 the 
'woked's and whether it may be | Bill. 
Accepted 10 be i at a longer | XXXIV. The Acceptor ready t 
. than i 1 And but the Party to whom — = 
{ what Proteſis are. then neceſſary able is dead, what is neceſſary, 
to be made. XXXV. Cal. fo; general for a 5 
XXIX. Of Bills accepted for the ' teſti;- and where ſati faction lo th 
' | bonour of the Dramwery | aubere tbe deliverer &:ſcharges all Parties. 


ſame ſhall oblige. VI. O Exchange 

X X. The 92 cuftornary A hed |- * edit. 1 * 
"for payment after " yp of 1365 XXXVII. One pays a Bill before 
ment at the du. ii be dat, and the Party to whim 


XXI. Of the Falidiy of Roby \ * the ſame was paid, fails, where 
Nn 5 relati 2 recover 3 Hall be anſauerable 10 the 
the money to be 83 on the | raue notwithſt anding. 
raum. XxX VIII. Of BU aſſignable over 

BALE: Bill accepted, an bifore | $ recording to the Cuſtoms of Mer. 

the day of payment the . is || _ "what Operation in ag: 
" Failing, what's nece/[ary. 
dane ONE 0 L 00 Hache XXXI pere an 4: 8 it 


Petter ð 155 595 e 5 bein 
XXXIII, Bills acceted for the bo- i e, 11 


421 10 


4 


» * 
4 1 Hs. 


IHE. Exchange for Monies i is 5 of great Antiquity 
a8 well by pbſervation of the Hebrew Cuſtoms, 
as the d of the Romans. ar 

1 Upon. the firſt. of the Months die Paglemation, Was 
made throughout all Jae], That the People ſhould pro- 


vide their Half bete, which were yearly paid towards 


the Service of the 7 emple according to the Commandment 
of Gedz, on the,2gth of Adar, then they brought Table; 
ig the Temple, (that is, into the on,ward Court where 
the People ſtood) on theſe Tables lay the leſſer Coins 
Which were to furniſn thoſe, who xs half Shekels for 
their Offerings, or that wanted leſſer pieces of Money in 


Moſes Ketſen- their. payment for Oxen, Sbeep, Does, and the like, 
fer, 3 at which. ſtood there in a readineſs in the ſame Court to be 


Venice, An. 
1557. de Sic- 
his, _ 122, 
Col. 2 


N Tables w. were call 


ſold for Sacriſices; but this ſuſ pply and furniſhing. the 
People from thoſe Tables was not without an Excbange for 
other Money, or other things in lieu of Money, and 
that upon advantage: Hence all thoſe that fat at the 

To Gif Banters, or ae of the 


; Exchange, Sar 3$49; Wo 143 94H EC} 


ele 20⁰⁰ Vears, Monies being then elected out of t irn 


II. By the Romans: i it is ſuppoſed. to Wo in 1 wards 


Gx. Ot Als of exchange. 309 


Nees of Metals ro avoid the tedious Carriage of Merchandize 1 
. fom'6ne Country to another: So other Nations imitat- Alex. Cen- N. 
5%, WI ing the Jetus and Romans, erected Mints, and coined 2 70 . 
pay: Monies, upon which the Exchange by Bills was deviſed, * il 
„ bn to avoid the danger and adventure, but alſo its | 4 
% woubleſome and tedious Carriages. M 
. Weir Thus Kingdoms and Countries having by their 4 q 


» / Wl Sorereign Authorities coined Monies, . cauſed them to 
/n int a certain Exchange for permutation of the various 
A 1055 ps.of ſeveral Countries, without any tranſportation... of 
re dhe Coin, but giving par pro pari or value for value, with 
4% i certain allowance to be made thoſe Exchangers for ac- 
6 i Waring the Merchants. 
2 „As Commerce became various, ſo Exchange. nu- 
ag — but generally reduced to four, Cambio commune, 
Cambio real, Cambio ſices, and Cambio fiffitio, 
8. © bo commune, in England was thoſe that were con- Reg. Org. 
ſtituted by the ſeveral Kings, who having received Mo- 194. Stat. 5. 
nies in England, would remit by Exchange the like &. 1H. 3 2. 
a ſum to be paid in another Kingdom. Edward the Third, 
ity Wſcettain the Exchange, cauſed Tables to be F. up 
ns, I ist of the general Marts or Ports of England, de- 
daring the Values of all or moſt of the foreign Coins of 
thoſe Countries where his Subjects held Correſpondence 
Commerce, and what allowances were to be made 
for having: Monjes o 415 remitted to W ne or 
Kin doms. 213 © A 3113 
. Cambio real, was whey Monies were Said Be the 18 E. 3 
Riehan er, and Bills were drawn, without naming An bu art: 
WS, but according to the value of the ſeveral 
which two Offices afterwards were incorpo- 
e und indeed was no more but upon payment of 
Monits here in England to be repaid the juſt value in 
Money in another Country, according to the Price 
agreed upon between the Officer and Deliverer to allow 
or pay for” the ice wy the Money,” and the 6s of 
me 1037: 1G IO 310] 
” VI. Cambio Seed; or dry. Finchiatizhs is When a Mer⸗ 
Bath occaſion for 5007. for a certain time, and 
bed willingly pay intereſt for the ſame; the Banker 
being deſirous to take more than the Statute gives, and 
"Fee would avoid the ſame, offers the 500 7, by „ 
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308 | Ol Bills of Exchange. Book II. 


XXVIII. . turned into an Ad, and remind 
whether the ſame may * by him that gives honour w lle 
- woked'; . it may be Bill. my 
Accepted 10 be longer | XXXIV. Acceptor ready to 
5 than ts Lale And but the Party — __ — 
5 what Protefis are then neceſary | able is dead, what is neceſſary, 
'to be made. XXXV. 2 2 general for a pL 
XXIX. Of Bill. accepted for the | ' tet; and where ſatisfafim to the 
_Y of _= _— ere ibe deliwvertr aſcharges all Partin, 
£ I XVI. Of Exchange by wa 
. . mL eu A Uo | wg; +». * ſe % , 
95 payment after 2 y pay: XXXVITI. One pays a Bill befar 
ment at the day. iti be dat, and the Party to wm 
XXF1. .Of ihe Valli if ſpeedy ttb ſame was paid, fails, where 
| Proteſts in relation ta, recover : Hall be anſwerable 10 the 
"The money | to be paid on the | | raut notævi it hſtanding. 
Drauf. "XXX VIII. Of Bills aſfgnabl over 
an Bill accepted, a7 bifore | atcording to the Cuſtoms of Ner- 
the day of paymint the: Acceptor is 1 what Operation in my 
Le, what's necgſſam to be 
done bo reference to 1 e obtaining | XX IX m_ an 4: Verment ts 


Zelter 8 Har Defendant's being a 
XXXIIL, dd ela he: 1 2 s . F 


3A | hour of (of: Dratwer, where \ 


Fi 2 


9610 


. 12 Exchange for Monies 3 is. «DF: great Antiquity 
as well by obſervation of che Hebrew Cuſtoms, 

| e Ren cy. - 
xo . 55 n.. the: firſt of the Month: Aden, Proclamation was 
| roughout all ral, That the People ſhould pro- 
mn their Half Shekels, which were yearly/paid towards 
the Service of the 7. emple according to the Commandment 
of Gedz, on the 2 gth of Adan, then they brought Tables 
Exod. xxx. ig the, Temple, (that is, into the on,ward Court where 
31. the People; ſtood) on theſe Tables lay the leſſer Coins 
| Which were to tarniſh thoſe who 3 — half Shekels, for 
their, Offerings, or that wanted leſſer pieces of Money in 
Meer Kotſen- their payment for Oxen, Sbecp, Doves, and the like, 


or 1 at yhich ſtood there in a readineſs in the ſame Court to be 
enice, An 


Ir. & $0 ſold for Sacriſces; but this ſupply and furniſhing the 

45, fel. 122. People from thoſe Tables was not without an Exchange for 

Col. 2. other Money, or other things in lieu of Money, and 

| that upon advantage: Hence all, thoſe that fat. at the 

Tables were calle chief Banters, or Ne of the 
Exchange, inet 311 + 3103930006 WA e, 

II. By the Romans i it is ſuppoſed to Ng in aſe opwarks 


of 20 ears. Monies being then elected out of the 1. 
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4%, e etals to avoid the tedious Carriage of Merchandzer 9 
" from: one Country to another: So other Nations imitat- Alex. Gen- 48 
* dbe Jeus and Romans, erected Mints, and coined 4. 70 * : i 
bey · Modies, * on which the Exchange by Bills was-deviſed, * ape 3 ta 
0 at Only to avoid the danger and adventure, but allo 1 its | A 
a noubleſome and tedious Carriages. | 1 
5 Thus Kingdoms and Countries having by heir 1 
5 i Sovereign Authorities coined Monies, cauſed them to 10 
5 int a certain Exchange for permutation of the various 1 
he 1055 of ſeveral Countries, without any tranſportation of ! f 
re WM th Coin, but giving par pro pari or value for value, with "kl 
the A certain allowance to be made thoſe Exchangers fot ac- 1 
„ Pee the Merchants. _ 
"os 7 ommerce. became various, ſo Exchange. nu- 
ag merous; but generally reduced to four, Cambio commune, 
5 Cambio real, Cambio Acco, and Cambio fititio. X 
" WW Cambio commune, in England was thoſe that were con- Rg. Orig. - 
ſtituted by the ſeveral Kings, who having received Mo- 194. Star. 5. [if 
nies in England, would remit - by Exchange the like . 3 —_ 2» To 
ſum to be paid in another Kingdom. Edward the Third, W f 
I t6/aſteftain the Exchange, cauſed Tables to be ſeł᷑ up Fly 
15, imbſt) of the general Marts or Ports of England, de- jp 
| caring the Values of all or moſt of the foreign Coins of 3 | 
doe Countries where his Subjects held Correſpondence A 
lay Commerce, and what allowances were to be made 9 
> Wl ferchaving Montes to Kel remitted to Te Countries or W 
Nt Kingdems. (1 5188 21. up 


V. | 


0 0805 rad, was Aden Monies were paid to the 18 E. 3 
Eichang er, and Bills were drawn, without naming en Burn! 
the ſpecles; but according to the value of the ſeveral 

Coins, which two Offices afterwards were incorpo- 

dated, und indeed was no more but upon payment of 

nibs here in England to be repaid the juſt value in 

Money in another Country, according to the Price 

'apracd upon between the Officer and Deliverer to allow 

[or jay" for the Enthitige: of the Monty,” and the loſs of 
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bo vi. :Canibio lee; or- dry "Vhechanits! 10 ben a Mer: 
hath® occaſion for 5007. for a certain time, and 
ould willingly pay intereſt for the ſame ; the Banker 
"being defirous to take more than the Statute gives, and 
Jer would avoid the ſame, * the 500 J. by — 
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The Uſury 
was firſt in- 
troduced by 
the I cus here 
in England. 
Vide Co. 2. 


Inſt. fol. 506. 


9 * HF. 
l 1 
20 


* © 


Wes 4 8. 7 


its of Br 00K it 


for © ates, 55 whereuntb the Merchaht . 3 but the 


Merchant hav no Correſpondence there, the Banke 
defi 970 c Aw. hs 180 to be aid at double 5 


ry le Pl, a es, b in Hood, or Jobn a-Nokes 
(any, tgigned Þ Big 51 a 1 Pr Ice: "of . Exchange then 


current. z, accorc 0 the, Merchant makes the Bill, 
and eg the Ban ker, Pays the Monies „Which Bill the 


er remits to ſome Frie is tO. get a Proteſt 
5 Cale, for I dee With. the Exchange of 


the Il, from 25 to „d, all. which with Coſts, 
the Merchant is to repay to the Banker; 3 ſometimes 
255 are ſo conſcientious as not to take above 30 per 
2 N 8 > 
On Cambio fitin, when a Merchant hath occaſion 
O 18 bh freight out his Ship, buf cannot well ſpare 
My ey; the Owner of the G "tells him he muſt 
ls ready Money; the Buyer knowing his drift, it 18 
agreed, That the Seller ſhall take up che Monies by ex- 
change jor Lage or any other parts; but then the Mer- 
Chant muſt By, for pron bro and re-exchange. | 
F So like wi vhere the Merchant is become indebted to 
the Banker, they are contented to ftay, the Merchant 


Paying exchange and re- exchange.; the Which he will mol 
certainly compel h im todo n modi do ite fl 16 0 


Theſe two laſt ways of grinding the Face bf the tee 


ous Merchant was afterwards prohibited, but notwith- 
10 75 it was found im A to moderate the inequality 
changes, and. to 


to catch. 
i = 1 jut nit true Exchange for Monies that is 
day uſed in England, (by ills) is par pro part, 
Wl to value for value; ſo as the Englih Ex. 
ze being grounded on the weight, a fnenels of 


Montes of each other Country, 


change to a ſum e de the "Excharge 


15 if 


1ave value for value: So that at 
iu it FO to be a Cold chat many an honeſt Man = 


own. Mons, and the weight” and fineneſs of the 


according t. to their ſee 
veral Standards pro rtionable in their v aluation, which 


Pie K Each Juſt] y marks aſcertains : and re duces the 
ce, of 
of A — © o "IP: 105 or $948 PR; As lor: 


. - Py "ey 7 * 8 5 
\} IC + 4 2 I; el, 15548 ADV 
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OE receives 109 pr in; MINE! 10 10 > | be 


pl 75 Par ; 79 there, the Party | 18 to examine and com- 


the 575 Sterling Standard with tlie fine- 

els of the French Standard; z If that at Paris and that at 

Lit +, differ not in proportion, then the Exchange may 

. one Price, taking the Denomination according to 

K Valuation of the Monies of each Country; but if, + 
15 iffer, the Price accordingly riſes or falls : 5 And, | 
the ame is eaſily known by knowing and examining the. 

10 finencſs of a French 5 $. Piece and an Engliſb 5s. 

fr , and the difference, which is to be. allowed for the 

man fineneſs or weight, which is the Exchange ; 5 

ifs 0 for any Sums of Monies of any, 

a} Cu untry, the which is called Par, or Siving valus 


5 


his Courſe of Exchange * is of latter Years 0 85 9 Ad there- 

ad now Monies are made a meer Merchandize, and does fore ſome are 
of Opinion, 

orer:rule Commodities, and Monies riſe and fall i in 1 b 


e the l and ee of bb. be no certain 


2 


wo © Rate ſet on 
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Na Ay RA and (axe i 100 15 5 
5 "the which is properly made by Bills, when N 85 
f delivered ſimply here in England, and Bi 
ved for the repayment of the ſame in ſome e 
9 Ya, either within the Realm or without the Ts A. 
rice certain, and agreed upon e 5 de A 
e Deliverer. For there is not at 
ee lar or pioper Money to be. found 5 e, 
e xchanges can be grounded * t Fog 
3 Tet 'oins are called. 1 imagi ary, 1 Ig * 
0 
11 
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on al U Excha hanges are made upo ep red, 
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Nat che Fa his, By TE: 


France 2 — French Crown : For 1tah, Spaiy/ 2h 
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Ot win of Exchange. Boox 13 


ſome viher Places, upon the Ducat: For Florence, V.. 
nice, and other Places 1 in the Streights, r by the 
1} and Florin a, 
2 Bult. 53, Notes in an Action on the Caſe: hon a Bill of Ex. 
54+ | change, f it. Was ſaid in Vernat againſt Debuſte, Spetial 
| Bail is not required in a Writ of Error by the Stat. of 
3 Fac. r, cap. 8. becauſe an Action upon the Caſe is - 
within that Stat. but only Actions of Debt; for had this 
16, 17 Car. 2. been aided by 3 Fac. 1. there needed no proviſion by the 
* 8. 9. 3. Stat. of Car. 2. 2 Keb. 234. 
| X. Bills drawn to be paid, are — at ſiglit, or a 
4 ies certain, ſingle, double or treble uſance, and are 
| commonly about three, for fear of any miſcarriage. 
be taking and delivering Money at fight binds the 
taker up to give his Bill to Pay y at fight, or within ſome 
rt time the like Sum after ſuch a Rate the Pound, 
Dollar, Ducat or Crown, as is agreed between them in 
Foreign Coin, either according to the Valuation of Mo- 


77 - /nies, or current Monies for Merchandize. . 


ern See what Action and how ſhall be brought for Guineas, 

| Guineas, 'Fo- | Foreign Coin, in Pope and S. Leger's Cafe, 1 Lutuytth 

reige Coins 414. 1 Leon. 41, Wilſhalge againſt Davidpe. 3 Cro. 536, 

= "yy 5 againſt Playn. 2 Cro. 61 700 n Peck, Latch, 
$77» 84. Ward's Caſe. 

XI. The ſecond time of 3 is called Lance; it 
is known or taken to be the Compaſs of one Month, to 
be computed from the date of the Bill, and that governed 
Salk. 135- according to the Cuſtom of the Place where thoſe Ex- 

changes do run. For which Reaſon in an Action on a 
Bill of Exchange payable at Ufance, the Plaintiff muſt 
ſhew what the Uſance 3 ds; 219 cout vi Wet 
XII. The third is double or treble Uſance, two or 
res Months: Sometimes there are Exchanges made 
upon half Bac 2 37 ne 
The times of Payment do alter the Price of gr. 4 
eee nner N 13 'y 10 HV 75 


©» 


(482 


N i 


20 V. 


Vari 
e 
0 3s 
Ine 
al E 
5 J 


ce 


N dl. ok 
5115 yd YI FL 


And U, Mundt | 
— and Hol- 
Land, is generally acC- 
counted e The Bills 
time from the Date | may have 
Toes the Bil. I a larger, 

1 2900 I ſometimes 


al 4 TORIVOHNI i 2 Jt 1 04.8 Wo engl, | g "> ſhorter 
| 172 N N I time, there 

0 fen 5 eee is no direct 
i bus dune Ang al 105 , Spain, certaihty, 
Uſance from Fi Naples + © © "1 e 1 Ser P but only 
Amſterdam to Palermo - . * | that ſingle 
mot (1197 14] Laa D 25 n, Bey Uſance is 
no r ene * 1 655 Ia Month, 
nt Moi 10 Liaben T 8 0 I] double U- 
Me eiae $67 001 oo me wort! ee lance two 

Weis C Florence 5 een I Months, 
2690107 10 3 1 is Pe ns ] Sc. 
_ wi 42 S 33 | ed treble Uſance from 
pores . þ NE * the Wat of the Bill. 
3 5 Lucca 0 i 3 


1-480 belizs 2: 3065 
01 NIH: Excotabinds: . Ga or as [as Civilians 
term it; Perhuntatib; Billa ne ſignifies no more 


dt a cuſtotmary Bill, ſolemnized by numerous con- 
en of Traders, to have Reſpect more than other 


Bills, though of as high and as intrinfical a Value: 


And thoſe that give fock _ are en e or 

Banters. 

BEL how he A& was no more en tix the Life Reg. Orig. 

of Commerce, (without which it is im b for ay . 194. 
Nation tb flouriſh) yet could not any Perſon draw loch ge * 
ils, or return Money beyond Seas, without Licence 

firſt obtained of the King. But at this day any Man may 

do it without being obliged to obtain ſuch leave. 


Where there are two joint-Traders, and one of them L. Rayn. 175. 


ſublcribes a Bill for himſelf and Partner it binds both. 
A Bill drawn upon B. requiring him to pay C. ſe- 
en! Pounds every Month, out of the growing Sub- 
| ſiſtence 
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Conſurtuds 
Aae 
pro bs ſor 
datur, faith 
Bractan, in 
partibus ubi 
Fuerit more 
utentium ap- 
probata ; lon- 


poris uſus & 
conſuetudinis 
von eft vilis 


authoritas, 


Words are 
made to ſig- 
nify things ; 
by the word 
Deliverer is 


one or two more of th the ſame date word for word, only 


L. Raymond, 
8 chird are not paid (Q vice verſa come ſemble) but this 


ib. 1. cap. 3. judged. and governet 


meant he hs | 


Ot Mili dt Exchange, Book 11, 


fiſtence of the Drawer, was adjudged to be no Bill 
Exchange. Lucas 294. 3 16. 155 050 0 * | 
Note, There is not the ſame Strictneſs requiſite i in 
proning-of of Bills current, between Merchant and Merchant, 
as in „Sc. Lucas 287. 
here is no material Difference whether a Bill be drawn 
payable to the 221 of A, or 10 A, or, Order: For upon 
Acceptance, A. may maintain his Action in the one 
Caſe as well as th F be Lucas 286. 
XIV. Such 2 being drawn, they commonly take 


this Clauſe 1 inſerted in the ſecond, Au firſt of the Tan 
Date, Perſons and Sum not being paid: And in the third, 
My feſt and fecond of the ſame Date, and contents not being 


The ee ought to ayer that the ſecond and 


be aided by Verdict, though ill upon a Demurrer, | 
17 he right Meaſure of judging on Bills of Exchange, is 
pureiy by oa laudable Cuſtom often reiterated, by which 
means the ſame hath obtained the force of a Law, and 
not the bare and ſingle Opinion of ſome half. fledged 
Merchants : For Bills. of Exchange are things of great 
Moment as to Commerce, and are neither to be ſtrained 
ſo high, as that a Mͤan ſhould not caſt his eye on them, MW : 


gævi enim tem- bat che. fame ſhall be taken to be an acceptance : Nor on 0 


the other hand, having duly accepted; them, the ſame IM .: 
ſhould. be raſhly and unadviſedly avoided, by the ſhallow / 
fancy. of ſuch + dir. pated Thurs » hut they are foberly,. 
250 as, the : ame hath, generally been 
ved of and. e Er of in former Ages, | 7 5 10 
NV. A Bill being remitted, the Pany is to go imme 
diately t the Perſon to whom the ſame is dircQed, and Wl © 
preſent the ſame. in order to his acceptance; if it be ten- ſl 
a 5 and the Party ſubſcribes Accepted; or Accepted by ne 8 
A. B. or being i in, the Exchange ſays, . 5 accept the Bill, * þ 
and. will ay it accarding to the Contents ; J this amounts "or 
out all Controverſy to an Acceptance. FIRED 
But if the 6 Ae 9 dee the Party, muſt. then procure, ; 
a Proteſt, and remit the fame to. the Heliverer, who is e a 
reſort to. the Drawer by bins fr the Ae 5 coſts, ll | 
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UA x. Ot Bills of Exchange. 


el oney beyond Sex: By the word Drawer, he that writes or draws the 


Jill of Exchange; the Perſon upon whom, is called the 4cceptor. 
epo 21901117 » i 


ie Drawing a Bill of Exchange is an actual Promiſe. 


ged. L. Raymond 364. 574. So Acceptance for the 


Ciſtom for inland Bills. Idem 74 ; : 
22 


2 Freq 0 
e wis arreſted after Verdich an reported by 


genietal - 


of Exchange drawn in, or dated at, and from any Place 


received) 
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of this Kingdom of the Sum of 5 7. or upwards upon any 
fon in Loxdon, or any other trading City, Town or 
Place (in which Bills, the value ſhall be expreſſed to be 
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2 Mod. Caſ. 


t ins ob Exchange. Book 11 
received) drawn payable at a certain time, after the Das 
thereof, may after acceptance in Writing, and the exyi. 
ration of three Days after the ſame ſhall be due, be pro- 
teſted by a Notary Publick, or in default of ſuch Notary 
Publick, by any other ſubſtantial Perſon of the Place be. 
fore two Wi 3 refuſal or neglect being firſt made of 
de Payment ; which Proteſt ſhall be made under a Copy 
of the Bill, in the form preſcribed-by the Act, and ſhall 
be notified within 14 Days after, to the Party from 
whom" the Bills were received, who (upon producirg 
ſueh Proteſt) is' to repay the ſaid Bil with Intereſt and 
Charges from the Protefting; for which Proteſt there 
Mall not be paid above 6 d. And in Default of ſuch Pro- 
teſt, or due Notice thereof, the Perſon ſo failing ſhill 
be liable to all Coſts, Damages and Intereſt thereupon, 
Provided that if any ſuch Inland Bills be loſt, or mif. 
oatry within the time limited for Payment of the fame, 
the Drawer of the ſaid Bills ſhall give other Bills of the 
fame Tenor, Security being given to indemnify him, 
in Caſe the ſaid Bills ſo loſt or miſcarried be found 


1 


A Writ of Error was brought on a Judgment by Ni] 
Mei in an Action againſt the Brawer of an Inland Bill of 
Exchange; and it was objected, that ſince the Act of 
9 N. 3. no Damages ſhall be fecovered againſt the 
Drawer upon a Bill of Exchange without a Proteſt, and 
therefore the Action lies not, there being no Proteſt. 
But Holt C. J. The Statute never intended to deſtroy 
the Action for want of a Proteſt, but only to deprive iſ 0 
the Party of recovering Intereſt and Coſts upon an In- -* 
land Bill againſt the Drawer without Notice of Non- 1 
payment by Proteſt; for before the Statute there was 
this Difference between Foreign and Inland Bills of Ex- WW 4 
change: If a Bill was foreign, ene could not reſort to 
the Prawer for Non acceptance or Non- payment with - 
out a Proteſt, and reaſonable Notice thereof; but in 
Caſe of an Inland Bill; there was no occaſion for a Pro- 
teſt, but if any Prejudice happened to the Drawer by 
the Non-payment of the Drawee, and that for want of I 
Notice of Non- payment, which he to whom the Bill's Wh * 
made ought to give, the: Drawer was not liable; and WF » 
the Word Damages in the Statute, was meant only of 
e Of_ery | Was Pamage || : 


9 a 4 A * 
1 * 
* 


bern ©fBitl.of- Exchange. 


II. 
Nats ages that the Party is at by being longer out of his 
pi — he, the Non- payment of the Drawee, than the 


Tenor of the Bill purported, and not of Damages for 
9 Debt: And the Proteſt was ordered for the 
bel Benefit of the Drawer; for if any Damages accrue to the 
or Dravier for. want of Proteſt, they ſhall be borne by him to 
| 2 the Bill 18 made; and if no Damages accrue to 
lim, then there is no Harm done him, and a Proteſt is 
only; to give formal Notice that the Bill is not accepted, 
or;accepted and not paid; and if in ſuch Caſe the Da- 
muge amount to the Value of the Bill, there ſnall be no 
Recovery, but otherwiſe he ought not to loſe, his Debt 3 


8 Afſumpfit,, or by ſpecial Pleading; and the Act is 
muß obſcurely and doubtfully penn'd, and we ought not 
ction upon ſuch an Act to take away a Man's 
Right. And the Judgment was affirmed. I _ 
Curiam.. |. 
What Adtions lie upon a Bill of Exchange, and hw, > 
ba, iroppht;. and againſt whom. See Hardreſs 485. in 
$arcario, and Brown and London's Caſe, 1 Mod: 295, 
Leong 298. and 2 Keble 695. and the Caſe of Cram- 
Ingtan againſt Evans and Percival, 2 Vent. 307. L. —_— 
176. 364, 574. 
Kecrptance of a Bill of Exchange: may be pleaded. as 
[Paymentiin Bar of an Action of Account. Luc. 37. 

Where the Drawee firſt accepts and then ſuffers the 
Nl a0 de proteſted, he tall Pay Intereſt from: che Dime 
4 Proteſt. Lucas 37 

a Bill be poenpred, and ee indorſed to:the 

—.— he may maintain an Action as Indorſce, in Caſe 
he had Effects enough in the Hands of the Drawee, to 
inſwer the Bill: hut it is otherwiſe where the NN 
i only for the Honour of the Drawer. Lac. 37. 
HA. draws a Note upon a Goldſmith, and onda! is: Ser- 
Fantcto receivę the Money, and inveſt it in Exchequer- 
As the Servant gets B. to give him Money for the 
Note, und chen brings the Ex Bills to his Maſter, 
Aud two Days after wards the Goldſmith fails; it was ad- 
aged that A muſt anſwer the Money to B: for the 
Froperty of the Note was not transferred to B, there be- 
ing no Indorſement; and he could not have ſued upon it; 


hut chat ought either to appear by Evidence upon 


egerme(] m 
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a in xr Proteſt... 


Nor is any 
ſuch thing as 
a three Days 
reſpite to be 
allowed for 
Acceptance. 


Of: Mus of; Exchange. Book jj 
it was only in, the Nature of a Peder or Security to him, 


A Bi | was drawn. on the York. Buildings Company ; 
Fw who was their Caſhier, accepts it en . 
ing for tbe Company, or any thing, aq that Effect: An 
Action was maintained againſt him in his en and fin- 
Be ien upon this Acceptanc . 

be ſeveral Drawers who, ſubſide al 
$1336 15 n 
F a Bill is d 74 POD, a Mere ant in London n 
to F. S. at double ſance, F. S. is not bound in Strict. 
neſß of Law to procure. an acceptance, but only tender 
the, Bill when the Money is due: But Merchants who 
generally have generous pirits, will not ſurprize a Man, 
but firſt procure an Acceptance, or at leaſt leave the Bill 
for the Party to conſider; and give his anſwer, and then 
give Advice of the ſame, and if the Maven be not paid, 
wh proteſt. 


Note, the Stat. 3 8 & 4. Ann, >. 9. 'Laviog given like 


s Trartg upon promiſſory Notes, as upon inland Bills of 


it was. reſolved that an Action lies by a 


ereby the Defendant 
&. or order for 1094 


Exchan 
; FRM upon a, Note, 
promiſed to be accountable to 


value received. IL. Raymond 1 396. 


A Note lde Tecxived:ade premiſfs, in, Remagen, 
was. adjudged a good Note within, the Statute. 08 


15 Sig Me 5 


forte [declared that the] Defendant. made his 
Now? in writing, by "which he — to pay, Sc. 


without ſay ing that the Defendant ſigned it: This was 
baja, . on Demurrer. Kenas b. b The 
. 45 in . ob 5 0 tw Toba 


3 95 | his 2 7 an the Defend its 
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rde bas 5 (tf 3598-00 
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0 ch ants. 444m. 1542. 
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n nils of Exchange. 


MKII A Proteſt᷑ is no more but to ſubject the Drawer 


1 anſwer in caſe of non acceptance, or non-payment 3 

e does the ſame diſcharge the Party Acceptor, if once 

e the! Deliverer hath now" two Remiedies, 
; the Fur and the other againſt the 
PaI8VING 21. (13 11 T 3 IGIRIODE! 

Jo entitle the Party to an Action at Law in England 
the Acceptor, it matters not whether there be a 
Proteſt ; but to entitle the Party to a recovery àgainſt 
de Dru wer beyond the Seas or elſewhere, there muſt be 
o/Pjoteft before a Publick Notar. ys 
Ana Merchant hath accepted a Bin, ane before 

<6tnes"'to be due, he proves inſolvent; or at 
bis Credit is publickly blaſted, a Proteſt ought 


3.3% 9. 112 


5 KD to dtn the Bill is table: be abſent, 


a Proteſt to be made. 1 
Aera 4 Bill bpon B. to the uſe of C. and upon non- 
patrche E. rotefts the Bill, he cannot ſue A. unlefs he 
Fats riotice” that the Bill is proteſted, for A. may have 
if B. in his Hands, by which he may ſatisfy 
elf Pet, 15. N 
the Statute 3,4 4 2 9. It is Nenad that if the 
155 whom an Inland Bill of Exchange ſhall be 
mall refuſe to accept the ſame by under- writing 
i, the Party to whom the ſame is made payable 
neg cauſe ſuch Bill to be proteſted for Non-accep- 
Wenne 
* N Acceptance of ſuch Inland Bill of Eiching ſhall 
t to charge any Perſon, unlefs the fame be 


be not accepted by ſuch under: writing or Indofſe- 
. Drawer f Fbe liable to pay any Coſts, Da- 


non acceptance thereof, and within fourteen Days' | 
'the faine be ſent, or Notice thereof be given 
ty from whom fuch Bill was received or elt ir 
the Place of his uſual Abode. 
ſuch Bill be accepted and not paid before the Expi/ 
ration of three after the ſame ſhall become due, 
N Drawer ſhall be compellable to pay any Coſts, 
Damages 
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Kale dr kee to die, any Friend or Servant of his, may 


2 Keb. 584. 


underwritten or indorſed in Writing thereupon 3 and if 


mages or Intereſt thereon; unleſs uch k be made — | 
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Damages, or. Intereſt thereon, unleſs a Proteſt be made 
and ſent, or Notice thereof be given in manner above. 
mentioned: Nevertheleſs, every Drawer ſhall be liable to 
pay Coſts, Damages and Intere — — 
non acceptance or non - payment and Notice thereof be 
ſent, iven, or left as refaid, 

Proteſt is not neceflary unleſs the Value be ac- 
knowledged in ſuch Bill to be received, and unleſs the 
Bill be dran for 20 J. or upwards. 

If any Perſon accepts ſuch Inland Bill of Exchange in 
Satisfaction of a former Debt, the ſame ſhall be eſteemed 
a compleat Payment of ſuch Debt, if the Perſon acceyt- 
ing fach Bil for his Debt doth not take his due Courſe 
to obtain Payment thereof by endeavouring to get 
the ſame accepted and paid, and make his Proteſt as 
aforeſaid. _ 

Before this. Statute the Declaration need not hoe 
ſhewn a Proteſt upon ſuch Bill, though the Drawer 
- ought to have bad convenient. Notice of Non- Payment, 
L. Raymond 992, 993. But the Law ſeems to be al. 
tered, as to the Parc by this Statute, 

An Inland Bill drawn to be paid out of a particular 
Fund, is wad a Bill Pn L. _—_— 1361, 
1 362, 16633 

Tet, Pay to to. 7. 8. or Order 101 a my Quarter 
Half- Fay by Advance, a * Bill of Exchange. 
Lem 1481. 

Per Fafoem XVIII. A Bill drawn. on tu Jolly wut have a 

in en, joint acceptance, otherwiſe it muſt be proteſted ; but to 

WET two or either of them, 2 contra. — | 

 indebiti. Then if the ſame be accepted by one, it is purſuant to 

the tenor. of the. Bill, and ought. nor to be prof 
but in caſe of t ; and in that caſe the Per- 
ſon Acceptor is liable to an Action, conclude and bi 

Salk. 126. Traders, nn — ;conclude an 

L. Raymond the other. 1 OR 

* XIX. A Faftor of the zieh Ale or Indi 


Company draws: a Bill on the fame, and a Member ac- 


cepts the ſame, this may make him kane, but 
not another Member my g 


So it is if den Merchants ſhall employ a Factor at the 
Canaries, and the Factor draws a Bill on them all, and 
one 


ll 
this 
met 
to! 
out 
An 
C 


SS. 
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ie of them accepts the Bill, and then refuſes Payment; 
le vill not oblige the reſt, . | 
.die if chere be three joint Traders for the common 
o Sock and Benefit of all three, and their Factor draws a 
en them, the Acceptance of the one will oblige the ne. 24, 253 
x» WM afdue of the Company. Fe |  Salh. 126. 
XX. A ſmall Matter amounts to an Acceptance, fo 
c. dat chere be right underſtanding between both Parties: 
ie WH Leave your Bill with me; and I will accept it; or, Call 
fir it to morrow, and it ſhall be accepted; that does oblige 
in i eſfectually by the Cuſtom of Merchants, and according 
d Law, as if the Party had actually ſubſcribed or ſigned 
-i thich is uſually done)7r | 
ſe Hut if a Man ſhall ſay, Leave your Bill with me, I will 
lk over my Accounts and Books between the Drawer and me, 
ad ral to-morrow, and accordingly the Bill ſhall be accepted, 
this ſhall not amount to a compleat Acceptance : For this 
ve mention of his Book and Accounts was really intended 
er wee if there were effects in his hands to anſwer, with- 
it, ont which perhaps he would not accept of the ſame; 
l. .” ruled by, the Lord Chief Juſtice Hale at 
ar WM I. A Bill may be accepted for part, for that the The receiving 
1, WI Party upon whom the ſame was drawn; had no more of part of the 
Effects in his hands; which being uſually done, there _ * 
mut he a Proteſt, if not for the whole Sum, yet at leaſt no ways wea- 
hahe Reſidue: However, after payment of ſuch. part ken the Bills. 
there muſt be a Proteſt for the Remainder. Jin. 20. 2 
+ Before the time of payment of the Bill, the Patty may: © 
mithſtanding accept it, and pay it at the time of pay- 
ment; or another may accept the Bill. for the Honour 
of the Drawer, and if he pay it in default of the Party, 
before payment he is bound to make a Proteſt, with 
Heclaration that he hath paid the ſame for the Honour 
the Drawer, whereby to receive his Money again. 
All. Any time before the Money becomes due, the Per g. full. 
Drawer may countermand the payment, although the in/if- dpo#- 
„ on 5 ods ern ts lms C2 per Flarte 
The Countermand is uſually made before a Notary; Pian, Fo 


but i it comes without, ſo it come 3 under | the Party's gulari, * 


* 
hand; It is well c. en 
* 0 * 
nd; It is well enough. | 
x 8 * 1 ©: 22 1 , GX ut ; . 1 1 'S 34 * "0 + 
the 4 - 4 hs $374 2 4 4 & #4 TfL . 91 14.8 e 2 dt tb 
„Aa 1 > * * ' * 1 * 
3 5 
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If the Bill be accepted, and the Party deſires to have 
the Money before it be due, and it is paid, and then 
there comes a Countermand; it hath been conceived 
that it ought not to be allowed ; for as he could not en. 
large the time, ſo he could not ſhorten it, but his Duty 

is to follow his Order. 5 
Bill payable XXIII. Aſumpjit, and declares on the Cuſtom of Lon. 
to the Bearer. don, that if any Merchant or other Perſon merchandizing 
Salk. 125. in London, make a Note in Writing under his Hang, 
and by this promiſeth to pay any Sum of Money to a 
Perſon in it named, or to the Bearer ; and if the Per. 
ſon in the Note named, to whom by the Note it was 
romiſed to be paid, aſſign or deliver it to another 
Perfon for to receive the Money to his own uſe, and 
he carries this to the Drawer of the Note, and te- 
neſts him to pay the Money to him, then the Perſon 
that made the Note, was chargeable to pay this to the 
Bearer, That the Defendant (being a Goldſmith) made 
ſuch a Note, by it promiſing to pay a 100 J. to V. B. 
or the Bearer; and that J. B. delivered the Note to the 
Plaintiff to receive the Money to his own uſe, in ſatiſ- 
faction of 100 J. due to him by the ſaid V. B. and that 
the Plaintiff carried it, and ſhewed it to the Defendant 
and requeſted him to pay the 100 J. which he had not 
done; by which by the Cuſtom he became chargeable, 
and ſo*promiſed to pay. After Verdict for the Plaintiff, 
it was moved in Arreſt of Judgment; that this Cuſtom 
to pay to the Bearer was too general: For perhaps the 
Goldimith before notice by the Bearer had paid it to V/. B. 
himfelf, as in truth he had; and of ſuch pinion was the 
os Bos Cogs, 3 Levinz 299. where ſee the 
Drawer and (a) IF the Plaintif recover againſt the Drawer of a Bill 
| _— (though he has no Execation'upon it) he ſhall not after- 
ds deve at large, Claxton and Swift, 3. Nod. 96. Skinner 2.55. 

in the Eiche... {eff „ 

quer Chamber, becauſe the 
Lutæv. 878, 882, 85. 


4 


Recovery, without Execution, was no Satibſaction. 


I. dn, If a Goldimith's Note be drawn payable, to J. S. or 
180, 181. Bearer, the Bearer cannot maintain an Action for the 
Money, except in the Name of F. S. Nat 
| | ale, 


wards recover againſt any of the Endorſers. See the Cafe 
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Note, The Drawer is bound to the -Deliverer, and 

the Acceptor to the Party to whom the Bill is made 

payable 3 yet both are not bound to one Man, unleſs the 

Deliverer be a Servant to the Party to whom the Money 

; made payable ; or the Party to whom the Money is 

made payable be Servant to the Deliverer : Yet both 

Taker and Acceptor are liable till the Bill is paid. 

XXIV. Therefore when you bring your Action, be 8 370. 

ſure. to draw your Declaration accordingly, and make 

the ſame part of the Cuſtom as you {et it forth; for if 

qu vary, you muſt expect to be nonſuited: And the 

Party is not bound to alledge a particular Place of 


Demand.. | | 
ec . Raymond 281. That the Day of Acceptance 

ll be included in the Days allowed for Payment, un- 
leſs there be a Cuſtom of Merchants to exclude it; and 
then that ought to be pleaded, Q. Whether ſuch Cuſtom. 
Ser alſo Idem 365. | | 

To make an Indorſer liable to an Action, the Indorſee 
muſt in convenient Time demand the Money of the Per- 
ſon upon whom the Bill was drawn. Lid. 443, 444. 
If 3 Bill be returned proteſted for want of payment, 
the Drawer 1s to repay the Money and damage, or elſe 
he may procure a Security, which is no more but 
another Perſon af value ſubſcribes the Bill, in theſe 
or the 110 words, I Here underwritten do bind myſelf as 
Principal, according to the Cuſtom of Merchants, for the 
ſum mentioned in the Bill of Exchange whereupon this Proteſt 
is made, Dated, &c. £ 
Now the —.— by virtue of this ſupplemental Agree- 
ment, hath as much time again to pay Monies as there 
was given him in the Bill when it was firſt drawn; ſo 
that if the Money be not paid, together with the Re- 
change and Charges of the Party, the Party may recover 
the ſame on the Principal or Security. l 

XXV. Beyond the Seas the Proteſt * under the No- * That is for 
ay's hand is ſufficient to ſhew in Court, without pro- =_ {oc ory | 
ucing che very Bill itſelf. But if a Bill in England be onde accept. 
gecepted, and a ſpecial Action grounded on the Cuſtom ed. 


. 


be brought againſt the Acceptor, at the Trial the Party 


Plain if muſt produce the Bill accepted, and not the Pros» 


kt; otherwiſe he will fail in his Action at that time. 


NJ 2 Therefore 
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Pall. 128. 


By the Opi- 
nion of my 
Lord Hale, 
Hill. 28. Car. 
B. R. at 
Guildhall. 


Styles 370. 


Monk werſus 
Clayton and 
Morris, Mich. 
22 Car. 2, 
in B. R. 


he loſes the Bill, (or at leaſt it is fo miſlaid, that ir can. 


Ok Bills of Exchange. Book 11 

Therefore it is fafe that a Bill once accepted be kept, 

and only a Proteſt for non-payment be remitted ; but 3 
Bill proteſted for non-acceptance muſt be remitted. 

XXVI. If a Bill is left with a Merchant to accept, ang 


not be found) the Party ſhall requeſt the Merchant to 
= him a Note for the payment according to the time 
imited in the Bill of Exchange; otherwiſe there muſt 
be two Proteſts, one for not acceptance, the other for 
non- payment: But if a Note is given for payment, and 
there happens to be a failure, yet in that caſe there muſt 
be a Proteſt for non- payment. | 

XXVII. A Bill is remitted to F. S. who owes Mo. 
nies to F. D. F. S. delivers the Bill to J. D. and on the 
back - ſide ſubſcribes his Name; if F. D. receives the 
Monies, he may fill up the blank as if the Monies had 
been actually paid to J. S. This is practiſed amongſt 
Merchants, and by them reputed firm and good. But 
certainly the Common-Law looks upon this filling up of 
blanks after a Man hath once ſigned or ſealed, to be no 
better than a harmleſs forgery ; but if there be either a 
general or ſpecial Authority to the purpoſe, it may then 
alter the Law. | Cr ns 
Note, No Perſon, be it Wife or Servant, can accept 
of a Bill of Exchange to bind the Maſter without a lawful 
Authority, as a Letter of Attorney, and the like, which 
muſt be under hand, unleſs that it has been formerly and 
uſually done by the Wife or Servant in ſuch caſe, when 
the Maſter hath been out of Town, who hath approved 
of the ſame and anſwered payment: It muſt be uſually 
done; but one Partner may for another. 

A Servant of Sir Robert Clayton, and Mr Alderman 


Morris, (but at that time actually gone from them) 


took up 200 Guineas of Mr Monck a Goldſmith, with- 
out any Authority of his Maſters ; (but Monck did not 
know that he was gone) the Monies not being paid, 
Monck brought an Action againſt Sir Robert Clayton and 
Morris, and at Guildhall it was ruled per Keeling Chief 
Juſtice, That they ſhould anſwer ; and there was a Ver- 
dict for the Plaintiff. And though there were great en- 
deavours to obtain a new Trial, yet it was denied, the 
Court at Weſtminſter being fully ſatisfied that they _ 
6 ia | 3 385 0 


= PETER SF 2 


„ K = CO. 
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toanſwer : For this Servant had uſed often to receive 
and pay Monies for them; and thereupon they actually 
paid the Monies. „ e 
By Holt C. J. A Servant is ſent to receive Money for 
1 Bill, he can't accept of a Note inſtead of Money, with- 
out the particular Direction of his Maſter, L. Raym. 930. 
A Note given in Payment, is intended to be taken 
under this Condition, that it be paid in convenient Time. 
r. if 9. C. Eq; Abr. 375, 7, 
Note, That which will oblige the Maſter, will be the And though 
Authority and Liberty which he uſually gives the Ser- the ſame 
vant; therefore ſuch a Power devolved, ought to be ſe. eme que 


cured by the prudenteſt way that may be : Which is gene- —_— 
rally done by Bonds and Obligations. | and * 
| o to take, 


it oftentimes proves the Deſtruction of many a Family. The Father puts out the 
* with no leſs than 2 or 300 J. and is himſelf become bound for his Truth 
and juſt Accounting, c. The Servant is immediately truſted with his Caſh, and 
then he, too young to be experienced in the World, either neglects keeping a juſt 
Account, or keeping that, ſubjects his Mafter's Caſh to be ſpent by himſelf and thoſe 
who make it their ſole Trade to betray ſuch Youths. The Maſter finding the Con- 
ſumption, calls his Servant to account, who, conſcious of the Act; forſakes his 
Service, dares not ſee his Relations, and then, as a general Conſequence, falls into 
Company, the which nothing but Providence can preſerve from taking their wicked 
Courſes. The Father is called to anſwer whatever the Servant hath ſpent or im- 
bexzled 3 he muſt with a heart full of grief ſubmit to pay, beſides the loſs of the 
Monies advanced upon the Servant's firſt putting forth : Which ſometimes proves a 
great Affliction in a Family. On the other Side, if Servants were not to be intruſted, 
the Myſtery could not be learnt, nor the Buſineſs diſpatched ; and therefore faith 
muſt be given : But then it were Juſtice and Honeſty that as a Father puts perhaps 
the Child of his love to one in whom he repoſes a Faith and Truſt, that the Maſter 
ſhould be then as a Parent, ſo they ſhould prevent all Occaſions that might ſubject 
them to temptations, and not be over haſty in truſting them with the Caſh. Which 
is the very Bait our London Gameſters catch ſuch Gudgeons with. 


If a Bill of Exchange by contrary Wind or other oc- 
afions be ſo long on the way, that the Uſance or time 
limited by the Bill be expired, and being tendred, both 
acceptance and payment are denied; Proteſts for both _ 
muſt be made, and the Drawer muſt anſwer the value, 

8 97 and damage. | — 

XXVIII. A Bill once accepted, cannot be revoked by 37% in 13. 
the Party that accepted it, though immediately after and ge confiir. pe- 


before the Bill becomes due, he hath advice the Drawer c i all. 
b broke,” EE EE: Col. & leg. 
„ quidem ff. eo- 
| _ dem Col. pe- 
It nult, 
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Bald. in lag. 
pro 42 * 
C. de bon. 
actor. Jud. 
pelſiden. & 
per Bartel. 


in 4 me 


Col. 7 


probatur. 


Per L. C. J. 

Pemberton, in- 

ter Price & 
 Shute, Paſch. 
Car, 2. in 


33 
. R 


Pinebard u. 
Forwke, Styles, 
fol. 416. 
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If a Bill is not accepted to be paid at the exact time 
it muſt be proteſted; but if accepted for a longer time, 
the Party to whom the Bill is made payable, muſt pro. 
teſt the ſame for want of acceptance according to the 
tenor 1 he may take the acceptance offered not. 

ing 


withſt: Nor can the Party if he once ſubſcribes 
the Bill for a longer time, revoke the ſame, or blot 
out his Name, although it is not according to the te. 
nor of the Bill; for by his acceptance he hath made 
himſelf debtor, and owns the draught made by his 
Friend upon him, whoſe Right another Man cannot 
give away, and therefore cannot refuſe or diſcharge the 
acceptance. 

Note, This Caſe will admit of two Proteſts, perhaps 
three. . 


1. One Proteſt muſt be made for not accepting accord. 
ing to the time. . 

2. For that the Money, being demanded according to 
the time mentioned in the Bill, was not paid. 

3. If the Money is not paid according to that time 


that the Acceptor ſubſcribed or accepted. 


A Bill was drawn payable the firſt of January, the 
Perſon upon whom the Bill was drawn accepts the Bill 
to be paid the firſt of March, the Servant brings back 
the Bil: The Maſter perceiving this enlarged accep- 
tances, ſtrikes out the firſt of March, and puts in the 
firſt of January, and then ſends the Bill to be paid, the 
Acceptor then refuſes : Whereupon the Perſon to whom 
the Monies were to be paid, ſtrikes out the firſt of Jani 
ary, and puts in the firſt of March again: In an Action 
brought on this Bill, the Queſtion was, Whether theſe 
Alterations did not deſtroy the Bill? And ruled it did 


XXIX. A. draws a Bill on B. and B. is in the anne: 
C. a Friend of his hearing of the Bill accepts it: The 
Party to whom the Money is to be paid, muſt make a 
Proteſt for non- acceptance by B. and then he may take 
the acceptance of. C. and it ſhall bind C. to anſwer the 
Money. | 


If a Bill is drawn on B. and B. happens to be in the 
Country, and a Friend of his deſires the Party not to 
| ; proteſt, 
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eſt, and he will pay the ſame, it is good, and ſhall 
biod ſuch Party. 
f there be two joint Merchants or Partiiers, and one Salt. 126. 
of Few accepts -a Bill of Exchange, the ſame ſhall 
bind the other ; and an Action of the Caſe on the Ciiſtom 
y be ma 1 8 10 againſt him. 
22 chants generally allow three days after London. 
z Bill becomes due for the payment; and for non-pay- 
ment Wi ithin three days proteſt is made, but is not ſent 
nd till the next Poſt after the time of payment is 


"Ir Satiirday is the third day, no Proteſt is made till Holland, 


Monday, 

XI. The Uſe of the Proteſt is this, That it ſig- There are 
nifies to the Drawer that the Party upon whom he 1 8 : 
drew his Bill was unwilling, not to be found, or inſol- Fido 
vent, and to let him have a timely Notice of the ſame, which is 
and to enable the Party to recover againſt the Drawer; called Intima- 
for if one draws a Bill from France upqn a Perſon in "_ OS 
England, who accepts and fails, or becomes inſolvent . I 
it the time of payment, if there be not a Proteſt and —__ 

0 timely. Notice ſent to the Drawer there, it will be dif- * Which is 
ficult to recover the Money. nn 
In Holland they are not altogether ſo ſtrict, yet there third Day. 
muſt be a reaſonable time of notice; the reaſon is, for 
Fade fo he had reaſonable and timely notice, the 

rawer then might have had effects, or other means of 
his upon whom he drew, to reimburſe himſelf the 

1 Which ince for want of timely notice he hath 
remitted o or lo And the general Rule is, That thous gh 
the Drawer i is Pound, to the Deliverer till the Bill is Fane. 
fied, yet. it is with this Proyiſo, that Proteſt be made in . 
dye: ti and a lawful and an ingenious diligence uſed. There ic vo 
for the 0 btaining payment of tlie Monies; or it were Fay be 
unrralotable. the Drawer Ihould ſuffer "Wa. 1 2 
getlect. oh © 5} ſible, to pro- 


s +4 : 1. 1 . 


teſt mad; 1 


ally the VI DIR paid Wen it is lg i, w tlie Ab Di x hat the . 
f ee be g Hale for want of pion ing | 22 | re may 


XX — a Merchant bath accepted, and be⸗ 
fore the fame became due, he becomes inſolvent, or at 


aſt his Credit publickly blaſted, a Proteſt ought to go; 
but 


m 
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In leg. pro dt but then there is uſually a demand made, which once 


bito in fine C. coming, the Drawer is compellable to give better Secy. Cu! 
— 2 rity ; and if a ſecond Bill comes, if ho Proteſt, * But 
Drawer and Security lie at ſtake. him 

If a Bill of Exchange be paid before it is due unto oe B 

that breaketh afterwards, he ſhall be compelled to pay it Ml Mor 

| again unto the Deliverer of the Money, within what time Wl the 

ir is payable. ery | _ 

Brunettiꝰs XXXIII. If a. Merchant draws a Bill, and there is ; 1 Dy 
Caſe. Proteſt for non. payment; if another Perſon hearing coul 


of the "ſame, declare, that he for the honour of the Fi 
Drawer will pay the contents, and thereupon ſubſcribes, I r 
he is obliged thereby; and in this caſe it has been prac. X 
tiſed, that that Party that received the Money hath wit 
put his Name on the back-fide of the Bill in blank; but ſor 
the Receipt is ſometimes taken on the Proteſt, which the 
together with the whole proceeding is turned into an ! 
Akt, and the fame being drawn by the Notary, is fat! 
| * the Drawer by him who' gave honour to the ns 
Fourteen XXXIV. If a Bill be accepted, and the Party dies, I bis 
Days allowed yet there muſt be a demand made of his Executors or F. 
* dre Adminiſtrators ; and in default or delay of payment, a 4 
Adminiſtra- Proteſt muſt be made: And although it may fall out, WM L 
tion can be that the Monies may become due before. there can be & 
committed, Adminiſtrators, or the Probate of the Will be granted; ö 
unleſs there yet that is delay ſufficient for a Proteſt in caſe of non- i #1 

be a Will. payment. e e en bee ee 
But on the other hand, if the Party be dead to whom be 
the Monies are made payable, and the Monies are ready che 
to be paid, and there is no Perſon that can legally val 
But an Inti- give 4 Diſcharge,” yet a Proteſt ought not to go for i be 
mation ought not payment: The reaſon is, becauſe” there is no per- ba 
> Bo, an. ſon chat hath any Authority either in Deed or in Law ch. 
ceptor is wil- to Make it, and a Notary ought not to make it; if he dit 
lng to pay does, and the Party hath" recerved any prejudice there- i Gt 
— © by, an Action of the Caſe perhaps may lie againſt him l. 
8 for his pains: Nor does it avail, that if; Security be of. t 
fered to ſave him harmleſs againſt ths 'Executors or i A 
Adminiſtrators; for that is an Act left to his own Diſ- I be 
cretion; for perhaps the Security may not be liked ca 

| | | 0-985 009 Sred oct <7: Ht 
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But whether good or bad, makes nothing as to oblige 
him in Law. : | DE! 
But if a Man is bound in a Bond to pay a Sum of 
Money to F. S. his Executors, Adminiſtrators, &c. and 
the Obligee dies inteſtate the Day before the Sum be- 
comes due, yet the Bond is not forfeited if not paid at the 
Day, becauſe there was no body to whom the Obligor 
could pay to ſave his Obligation: But as Littleton ſays, 
F it be to pay io J. S. generally, you muſt hunt him out all 
over the Kingdom, if youll ſave the Penalty. 


XXXV. A Man not found, or being found, not met 


withal either at Home or the Exchange, is cauſe ſufficient 
for a Proteſt ; but in that there muſt be diligence uſed in 
the finding him. 462-7: | 

A Bill returned proteſted for non-payment being once 
ſatisfied by the Drawer to the Deliverer, the Drawer is 
diſcharged, and ſo is the Acceptor to him to whom the 
Monies were to be paid : But the Acceptor, by virtue of 
his acceptance, makes him Debtor according to the Cuſtom. 
if Merchants to the Drawer. i 

XXXVI. Monies may be had on Exchange by way of 
Letters of Credit, the which are in two reſpects ; the firſt 
general; the other ſpecial. _ 

The general Letter is open, directed, To all Merchants 
and others that ſhall furniſh my Servant or Factor, or any 
other with ſuch and ſuch Monies; for repayment of which 
he binds himſelf to anſwer and pay all ſuch Bills of Ex- 
change as ſhall be drawn on him upon the receipt of the 
value, by his Servant, Factor, or other Perſon : If there 
be really Monies adyanced on this Letter of Credit, and 
paid to the Factor, Servant, or other, and Bills of Ex- 
change are ſent to the Party that ſent ſuch Letter of Cre- 


dit, and if he refufes to accept, yet according to the 


Cuſtom of Merchants he is bound to pay: The Reaſon 
s, ſor that there was no Reſpe& had to the Ability of 
the taker up, but to him that gave his Letters of Credit: 
And therefore in ſuch Caſe if an Action at Law be 
brought, the particular Cuſtom as to that Point muſt be 
carefully ſet forth. | | 
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The ſpecial Letters of Credit, where one writes a Let. 
ter to furniſh another Man's Factor or Agent; there is in 
this the ſame Remedy as above. 1 0 

As Bills of Exchange ſeldom come without Letters of 
Advice, ſo oug ht they to be purſued: If a Bili ſhall EX» 
preſs, And put _ to the Account of A; and the Letter of 
Advice ſays B; this muſt be proteſted againſt, for it can. 
2 ſafely be Pap at alt paniing the Riſque of an equi. 
ble Suit. 

V. XXXVII. if -one pay $ Money on a Bill before it be 
due, and the Party breaks, it has been conceived that 
the Party ought fo anſwer the Drawer: The Reaſon 
hath been, becauſe the Drawer might have counter- 
manded the ſame, or Named _— Bilk to be made Payable 
to another.. 

In Tlaly if Movey- is paid to a Banker's Servant, and 
i the Maſter ſubſcribe, 'Pagate com ſi dice, this binds the 
bands: as effectually' as if he had ſubleribed it with his own 

nd 207%. 

XXXVIII. A Bill rien by: 4 Merchant in Ladn 
payable by another Perſon beyond Seas, ſuch Bills in 
moſt Countries are aſſignable over from Merchant to 
Merchant, and tlie laſt Perſon may ſue and recover 
the ſame upon an acceptance; But in England, only the 
Rrſt Perſon mentioned in the Bill, and to whom the 
Money is made payable may recover. *Tis true, ſuch 
Perſon to whom the Money is made payable may for 
valuable: Conſideration deliver this Bill to another Per- 
ſon; and he may inidorſe an Order on the back-fide ; 
and if the Party afterwards refuſes Payment of the 
fame, it may be ſued in the Party's Name to whom 

the ſame ay! transferred, laying the {ame by way of 
Duſtom. {1} 1 * © 

But if- he Perſon to 5 — cable, indorſes it for 
Payment of Part to J. S. the Drawer is not liable to the 
Action of F. S, for, a Man cannot make another liable 
het: two Actbons; uhere by the Contact: i hable 0 to 
one. L. Raymond 360, 744. 

Where the Bearer receives Velde ber int Bill not in. 
dorſed, it is a Sale of the Bill. Idem 442. But if there 
pe an Indorſement, though only upon Diſcount, the 

Indorker 
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Indorſer is liable. Idem 443, 444. And a blank In- 
dorſement may be filled up by the Indorſee. Mid. In 
Action againſt Indorſer, not neceſſary to prove the Hand 
of the Drawer. id. 1 | ARI $:4 fg i A 
It is eſſential to a Bill of Exchange to be negotiable; 
rr lee a d e 
It is enacted by 3, 4 4, c. 9. That all Notes payable 
to any Perſon or Order ſhall be aſſignable over in the ſame. 
Manner as Inland Bills of Exchange are or may be, and 
that any Perſon to whom ſuch Note is indorſed, may 
maintain an Action for the Money, either againſt the 
perſon who ſigned ſuch Note, or againſt any of the 
Perſons who indorſed the ſame, in like manner as in Caſes 
Ry Stat. 2. Geo. 2. Ch, 25. Sef. 1, If any Perſon 
ſhall forge, or - procure. to be forged, or aſſiſt in forging 
any (inler alia) Bill of Exchange, Promiſſory Note for 
Payment of Money, Indorſement, or, Aſſigament of any 
Bill of Exchange, or Promiſſory Note for Payment of 
Money, or any Acquittance or Receipt for Money or 
Goods; or ſhall utter or publiſh as true any ſuch forged, 
Sc. knowing the ſame to be forged, with an Intent to 
defraud any Perſon; every ſuch Offender ſhall be guilty 
of Felony. without Benefit of Clergy. And, )-adts 
By Stat. 7. Gee. 2, Ch. 22. If any Perſon ſhall falſly 
make, alter, or forge, or 22 to be falſly made, c. 
or aſſiſt in falſly making, Sc. any Acceptance of any Bill 
of Exchange, or the Number or principal umi, any 
accountable Receipt for any Note, Bill, Sc. or any War- 
rant or Order for Payment of Money or Delivery of 
Goods, or ſhall utter or publiſh any ſuch falſe Accept- 
ance, Bill, Sc. with Intent to defraud any Perſon; 
70 ſuch Offender ſhall ſuffer as a Felon without Benefit 
XX NIX. In an Action on the Caſe grounded upon 
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1 Keb. 592, 


the Cuſtom. of Merchants, that whenever any ſuch or 636. 


other Perſon, negotiating for them with. any other Mer- 
chant in England, have Bills directed to them, that if 
He to whom ſuch Bills are directed, refuſe to accept on 
fight, or to pay ſuch Bills, then he that drew it ought : 
Both being by the Cuſtom to be Merchants, the Bearer 

* Fo a3 
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Wk Bills of Exchange. Book II. 
as well as the Drawer. And the Plaintiff not having 
ſhewed that the Bearer was ſuch a Merchant or Perſon 

otiating, it was moved to ſtay Judgment for that 
Cauſe z but Judgment was given for the Plaintiff, for by 
the Court ſuch Merchant, is referred only to him, to 
whom the Bill is directed, and to the Procurers of ſuch à 
Bill, and not to the Drawers, or they to whoſe uſe the 
Money is to be paid. I | 
See where an Averment is neceſſary of the Defen- 
dant's being a Merchant on ſuch Action upon the Cuſtom 
of Merchants, Cro. James 306. Oaſte verſ. Taylor. ad Ml n 
Cro. Charles 301. Barnaby verſ. Rigalt. 

In an Action on the Caſe on an Inland Bill of Exchange Ml 
brought by the Indorſer againſt the Drawer it was ob- ? 
jected, that there was no Averment of the Defendant' V. 
being a Merchant; but it was anſwered and reſolved by vi 

VI 
? 
1 

VI 


ES 


the Court, that the Drawing of the Bill was a ſufficient 
merchandizing and negotiating to this Purpoſe. 


. 
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CHAP. XI 

Of Ponies advanced by way of Bottomtp, o2 

1 Fœnus Nauticum. 

I How Commerce is made apes X. Of Monies ſent on Ship-board, - 
lent to natural Community. and the Veſſel is wreck'd, where 


ner: Meng be fr only to the Lender ſhall bear Share of 
maintain the Trade and Credit of | the Loſs, and where not. 


Vice. | XI. Of Monies taken up by the Ma- 
III. Abraham choſe to acquire @ fer, where the ſame ſhall oblige 
Property by Money. the Owners, and where not. 


IV. Of the natural and inſtrumen- XI I. The Derivation and Inflitu- 
tal Meaſure of the Value of | tion of this fort of Loan, and for 
Things. | | wwhat Cauſes. 

v. How Money is equal th all Things. XIII. Of the ſeveral Ways of taking 

VI. Money is for buying, and bin- up of Monies by way of Bottomry, 
ders not, but helps Permutation. real and feigned. | 

VII. Money the Inſtrument of Cha- XIV. Montes advanced, whether 
rity and Sacrifices, as well as our | Gain ought to be bounded, or o- 
Neceſſities. therwiſe left to the Will of the 

VIII. Of the Difference between Lender, ts 
Monies advanced to be uſed in | XV. Of Uſara Marina, how rea- 
Commerce at Land, and that ſonable the ſame ſtands at this 
aubich is advanced at Sea. 3 

IX. Of Monies advi#nced by way of XVI. Of Monies advanced to à con- 
(Jottomry, auben the Contract ſiderable Profit called Ulufruit. 
bath its Inception. Sh 


£ 


L A FONEY is one of thoſe things, which they who 


J want, want all other things but Words to reproach 


their bad F rtune. But ſometimes it is the Policy, even 


of Rags and Poverty itſelf, to undervalue that which it can- 
not have, and to convert that which it hath (though never 
ſo mean) into an Efteem ; and then to lodge as much 
Pride in a Tub, as Alexander could in a Palace, though it 
could not tempt him to a Change of Condition. 


| Nil habet infelix panpertas durius in ſe, 
* Queam quod ridiculos homines facit 


No wonder therefore, ſeeing rich Men will be obſtinate 
to hold their Advantages, that deformed Poverty, (which 


mixes with them in the ſame Frame, as a Shadow to ſet off 
| 2 


their 
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1. F. I, 2, 3. 


Ok Bottomrp, Book l.. 
their Colours the better) would have the Rich to deſcend 
to them; and that inſtead of ſetting out Monies by way 
of Bottomry, Uſury, and the like, they would not have any 
ſuch thing as Money at all, but would have all things te. 
duced into a State as is before mentioned *. 

It cannot be denied, but that we all live by the natural 
or intrinſick Value of Things; but the way to come by 
them 1s an Inſtrument of Civil Value, which is Money, 


., Inſtead of Community, therefore, we now have Commerce: 


Which Commercium is nothing elfe but Communio merciun; 


but Communion muſt needs be by the means of another 


Aſcham de 
Nat. Monet. 
cap. 6. 


+ 4rift. Polit. 


# 


1 C ampanella 
Monarch, 


Hiſp. 


thing that may bear equal Proportion on both ſides, which 
is Money only. But now let us hear, and, if poſlible, {x 
tisfy the Complaints that are made againſt it fo impa- 
tiently. | f 

Where there is great Luxury, there muſt be likewiſe 
great Induſtry to maintain it; and therefore the Induſtry 
of this Civil State muſt be greater than that which is in the 
ſimple State of Nature : But what 1s there here to blame, 
ſeeing Induſtry, no more than Plenty, is, in itſelf, a Sin? 

II. It is the Anſwer of Envy or Ignorance, Prima pere- 
grinos obſcæ na pecunia mores Intulit, Money is that (a 
they,) which maintains the Trade and Credit of Vice, if 
that were taken away, we ſhould look after nothing but 
Neceſſaries which are virtuous ; it makes too nice Inequa- 
lities and Diſtances, and is not ſignificant enough in the 
beft Things : For all the Money in the World is not really 
worth one Penny-Loaf, which is convertible into our Na- 
tures and Subſtances ; it ſerves only to aſſure Fortune, but 
not Virtue ; it is accepted as the Meaſure of all things Na- 
tural, Moral, and Divine: For Honour is nothing but an- 
cient Riches |, and in Morals, Virtus poſt nummos; this, 
in Religion, breeds that Root of all Evil, Covetouſneſs: 
For, in a ſimple State of Nature, neceſſary things mult 
needs be ſpent within a ſhort Time, and the Return of the 
Sun brings a new Supply and a Treaſure greater than the 
Indies; of which One] makes this Obſervation, T hat it 
was got in Blood, ſails home in a Sea of Blood, and never 
rejts till it be laid out in Blood. This was that which was 
made the Price of Salvation, even of the Blood of our 
Bleſſed Saviour, thirty Pieces for that which was —_ 
8 4 x 7 | | | U ty 
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1CUM, 
thirty thouſand Worlds; but in the Religion of the firſt 
Times, Nullo violatus Jupiter auro, as Juvenal hath it. 
And if this had not * brought into the World, we 
ould not have ſo much to diſcount for at the Day of 
judgment. Why therefore ſhould that which is condemn- 
ed to the Obſcurity of the Earth, and lodged ſo near Hell, 
now be made the Price of all that which is above the Earth, 
even à Solo uſque ad Cælum? Or why ſhould we be excluded 
from the Gifts of Nature, unleſs we have thoſe of Fortune? 
it not then more reaſonable that rich Men loſe this In- 
ſrument of Luxury, than the Poor ſhould loſe the neceſ- 


ary Means of their Subſiſtence? This is the Plea which is 


made in forma Pauperis, & de ipſa Paupertate. | 

Moſt certain it is, that neither the ſtupid Simplicity of 
the Woods, nor Poverty itſelf, are any Part of Virtue ; 
ind therefore are not reckoned Bleſſings, as Riches were to 
Solomon, (he who built God's firſt Temple, and put his 
Religion in luſtre) and. as they likewiſe were to Numa, 


| from whom Money was called Nummus ; he likewiſe built 


the firſt Temple at Rome, and kindled firſt the Veſtal Fire, 
& ferocem populum deorum metu mitigavit, : 
III. We know how God converſed with Abraham, who 


was the firſt that had Money, and made uſe of it to buy 4 


Property : It is true, they with whom he inhabited called 
him a Prince; but that was no Argument to him to diſ- 
own their Properties, but for the contrary, leſt they ſhould 
think that Dominion or a Right to Things was founded in 
Grace... 


IV. But to come more cloſe to the Queſtion, and to ex- 
amine the Reaſon and Neceſſity of this Meaſure; Money 


b like a Law or Government, which are all conſtituted by 
the ſame extreme Neceſlity ; therefore the counterfeiting; 
or attempting to deſtroy any of theſe by private means, is 
every where Treaſon. Now this Meaſure is two-fold, ei- 
ther Natural or Civil, or rather Natural, and the Inſtru- 


ment which expreſſes the natural by equal Permutation : 
The natural Meaſure is proportioned either by Want, or 


Plenty. In Want we conſidet whether the thing be uſeful 
or neceſſary ; things which are neceſſary are beſt, but of 
leaſt Price; as a Loaf of Bread is mare neceſſary, but in- 
finitely cheaper than a Diamond. One Man hath Clothes, 
another Leather; thoſe two poſſibly have no need of one 
p Z 2 another, 
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Money is like 
the Middle 
Term of a Syl- 
logiſm, of 
which it is 
ſaid, Quæ con- 

veniunt in ter- 
tio conveniunt 
inter ſe. 


* Poland, and 


generally in 


moſt of thoſe 
Northern 
Countries. 


People fo barbarous, but have Money or a publick Inſtr 
ment of Permutation either in Metals or in Fiſh Bones, 


buy things which he need not uſe, but ſell, thereby to get 


Of Bottomry, Book l. 
another, and therefore there will be no Permutation betwint 
them; but if one had need of another, then he who were 
more preſs'd, would come to the Price of the other : Ang 
therefore Want or Plenty is the Meaſure of eſtimatin 
things, and is the Bond of Society, whereby one Man 
ſhews he is or may be uſeful to another ; and Nature hath 
ſo ordered it, that no Man is, fo rich who hath not ſome Ml the | 
need of the Poor; and no Man is ſo mean and abject, but I Sar 
he may be ſome ways uſeful to the Rich. God 

V. The Civil Meaſure, or rather Inſtrument,» whereby I Jr. 
the Natural expreſſes itſelf, is Money, which hath but 4 Wt 9! 
feigned Value, and thefefore it is ſometimes higher and cam 
lower in eſteem as Men pleaſe z which could not be, if its {My brot 
Value were natural, which is unalterable. If I have Cloth II t 
at ſuch a Price, and you have Wines at the ſame Price, MW whb 
then we regarding the ſame Price, may make an equal WM Mo 
Permutation: Or if I give to you ſo many Pieces of Gold of. 
for your Cloth at the ſame Price, the Sale is equal again. 
Whether it be an Inconvenience, that in ſome Countries“ it 800 
is ſometimes at a higher Value than at another, is not a Ml «dr 
Conſideration of this Diſcourſe ; for the Price of thing MI Us 
themſelves change more than any Money doth daily. mo 

VI. Money is an Invention only for the more expedite 
Permutation of things; but it doth not follow, that Men 
may not make any Permutations but by Money, even as 
well now as if we were in our natural State. If they who 
dig now in waſte Hills have their Harveſt of Beans well 
gathered in, but had need of Wine for the Stomach's ſake, 
or of Drugs for Health's ſake; if the Vintner, or Apo- 
thecary have no need of Beans, what uſe will they make of 
the natural Value of their Beans without Money ? Or it 
need. be, what would they do till their Beans are gathered? 
Money therefore hinders not Permutation and Commerce 
of natural things, but aſſiſts them; nay, it is therefore an 
Inſtrument of Inſtruments; for he who hath Money may 
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other things afterwards for his Uſe. There is no Nation ot 


2 2 . -- 


Sc. for it imports not much of what matter it is, pro- 


vided it be durable, not counterfeitable, and difficult to 
come by. | 1 1 


7 
(uae. XI. oz Fœnus Nauticum. 357 
VIL Take away this fungible Inſtrument from the Ser- 
vice of our Neceſſities, and how ſhall we exerciſe our Cha- 
rity, Which is a Branch of Religion and Juſtice, as well as 
of Humanity? He who goes to Church, paſſeth, as it 
were, through two Temples, the Poor at the Porch, and 
the Temple itſelf : And the giving at the Porch is called 
Sacrifice, Offering, and Gift, as well as that at the Altar. 
God would be ſacrificed to only in one Town of the World, 
Jruſalens.: But could that have been, if Money and Money- Yide Chap. of 
rs had not been allowed? How could they, who Exchange, 


| came from ſuch remote Places, have, by any other means, 


brought their Oxen, Calves, Goats and Doves to the Altar? 
If there were nothing further to ſhew, but that one Piece 
which our Saviour himſelf coined miraculouſly in the 
Mouth of a Fiſh, it were Argument ſufficient that the Uſe 
of Money may be both good, juſt, and neceſſary. 

VIII. Things being thus ſtated, and that Money is both 
good, juſt, and neceſſary, it-will be demanded loudly, That 
admitting a reaſonable Advantage may be made by way of 
Uſury, quo jure is it, that an Advantage upon the ſame, 
more than what the Law allows, 1s taken? 

The Diſtinction is great between Monies lent to be uſed Neg. 3. P. de 
in Commerce at Land, and that which is advanced to Sea. . er, ow 
In the firſt, the Laws of the Realm have ſet Marks to go- 62. D. de rei. 
yern the ſame, whereby the avaricious Mind is limited to Le. 


1 reaſonable Profit : The Reaſon of that is, becauſe the . 4. 


Lender runs none, but the Borrower all the Hazard, what- F. 2. 
ever that Money brings forth. But Money lent to Sea, or 


that which is called Pecunia trajectitia, there the ſame is * Leg. Fer. 
advanced on the Hazard of the Lender, to carry (as is mo 2 
ſuppoſed) over Sea; ſo that if the Ship periſhes, or a7; Mercar. 
Spoliation of all happens, the Lender ſhares in the Loſs, 122. 
without any Hopes of ever receiving his Monies; and 

therefore is called ſometimes Uſura Marina, as well as 

Fenus Nauticum, the Advantage accruing to the Owners 

from their Money, ariſing not from the Loan, but from 

the Hazard which the Lender runs ; the which is com- 

monly reduced to a time certain, or one or more Voy- 

ages, according to their ſeveral and reſpective Agree- 
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Naut. & DD. 
leg. Naval. 
R Hod. 


Vide leg. 3. C. 
de Fæn. Naut. 


Leg. Naval. 
Artic. 17. 


Artic. 18. 


Of Bottomry, Book ll. 

IX. If the Bonds be ſealed, and the Money is advanced 
if the Ship happens to miſcarry by Storm, Fire, Enemy, 
or any otherwiſe before the Voyage began, then the Bor. 
rower runs the riſque, unleſs it be otherwiſe provided gene- 


Vide paſim ad rally, as that if ſuch a Ship ſhall not arrive at ſuch a Place 
Q 


at ſuch a time, Sc. there the Contract hath its Inception 
from the Sealing; but if the Condition be, That if ſuch a 
Ship ſhall ſail from London to Amſterdam, and ſhall not 
arrive there, Sc. then, &c. there the Contingency beging 
not till the Departure. Yet it has been conceived, 
that if the Maſter takes up Money accordingly, and 
buys in a lawful Lading, but will endeavour to defraud 
the Prince or State of their Cuſtoms, and put ſuch Goods 
on Board, by means whereof he has incurred a Forfeiture 
of his Ship; in ſuch Caſe the Lender is not obliged to ſuch 
hazard. Oe 30 

X. If Money be lent on Slip-board by a Merchant ſuper 
Cargo or Paſſenger, and before the Day of Payment the 


Ship happens to be wreckt or caſt away; if there be ſuch 


a Saver as will admit a Contribution, then the Party is not 
to have his whole Money, but is to come into the Average: 
But if the Time of Payment were paſt before the Misfor- 
tune happened, then the Lender muſt be repaid his whole 
Money free from Contribution. 8 

And therefore by the Laws Marine, if the Borrower de- 
tains any ſuch lent Monies beyond the Term appointed for 
the repaying, he ſhall at his Return not only pay the Profit 
agreed on before the Voyage, but alſo augment the ſame 
according to the Time that hath accrued fince the Day of 
Payment. 

Where the Bond will be forfeited by Deviation. Ste 
2 Cha. Ca. 130. 2 Salk. 444. 

Where the Ship never went out of the River, the Lender 
was obliged to take his Principal and Intereſt, becauſe he 
ran no Hazard, 1 Vern. 263. | 

Courts of Equity will not aſſiſt Bottamry-Bonds, which 
carry an unreaſonable Intereſt, Dandy and Turner, Equ 
Abr. 372. 

XI. A Maſter of a Ship hath no Power to take up Mo- 
#ey by Bottomry, in Places where his Owner or Owners 
awell, unleſs it were for fo much only as his Part comes to 

| N 
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in the ſaid Ship: Otherwiſe he * and his Eſtate muſt ſtand“ Tefatur Vi. 
able to anſwer the ſame. (4) But when a Maſter is out , 4 oy 
of the Country, and where he hath no Owners, nor any Nautic. over 
Goods of theirs, nor of his own, and cannot find means to wide pag. 95. 
uke up by Exchange or otherwiſe, and that for want of Hog Non 
Maney the Voyage might be retarded or overthrown, Mo- 5, Na, . 
nies may be taken up upon Botzomry, and all the Owners } f. c. cad. f 
are liable thereunto; otherwiſe he ſhall bear the Loſs, that Leg. qui Rome 
is, the Qwners are liable by their Veſſel, though the Mo- 9 
xy is not ſo imployed in truth; and the Owners have their % & 33 
Remedy againſt him whom they put in Truſt. (2) But Gothſr. & 
the Perſons of the Owners are no ways made liable by the 4. 
Act of the Maſter for Monis taken up. (a) _ = 
If Owners agree not in ſetting out the Ship, moſt Voices g;. 3 
ſhall carry it, and then Money may be taken up for their 252. Salt. 34. 
Part by Bottomry, or Fænus Nauticum, or by Hypothecal ing Lex. Mere. 
ſuch a Proportion of the Ship. | (b) So 3 : 
Many Maſters of Ships having Enſured or taken up Mo- 2 Med. Cajes 
nes upon Bottomry to greater Sums of Money than the 79- 
Value of their Adventure, do wilfully caſt away, burn, or 16 Car. 2. cap. 
otherwiſe deſtroy the Ships under their Charge, the ſame * 3 
was made Felony, and the Perſon and Perſons ſo wilfully 566. 2 
doing or procuring the ſame to be done, were to ſuffer 
Death. | | 
XII. The Signification of this Fænus Naulicum, is by 
the Dutch called, Bomerie, Bodmerie, Boddemerii, (ſo vari- 
oully pronounced) from the Keel * or Bottom of the Ship * 7%. Lin, 
upon the Parallel whereof the Rudder of a Ship doth go- 4. 2. e. 4. 
vern and direct the ſame ; parte pro toto ſumpta, ita primum * 1 ' 
appellata, cum etiam lingua Gallorum aniiqua & Britannica g, ho be 
Bodo vel Bodun fundum aut profundum ſignet | in quem navis Caſe. | 
fundum, vel ipſam navem ejuſq; uſum mutuo accepta oft pecu- 1 Tefte Camb: 


: ; : . © »,. denoinBritan- 
ma, ſed poſtea latins pro fa ore nautico etiam uſurpari capit, 3 


And the Money ſo taken up by the Maſter is done upon Toclniun lib. 2. 


great Extremity, and that for the compleating of the Voy- cap. 4. F. 1. 
age when they are in Diſtreſs and Want in ſome Foreign 

Parts ; and indeed ſuch taking up 1s indeed in the Nature 

of Mortgagipg the Ship, for le Neif eſt oblige al payment 

de ceo, Sc. And in the Inſtrument there is a Clauſe that 

expreſſes that the Ship is engaged tor the Performance of 

the ſame. | 


5 Monies 


Monies that are advanced are upon two Securities, the 
one is on the bare Ship, the other upon the Perſon of the 
Borrower, ſometimes upon both: The firſt is where a Man 
takes up Monies and obliges himſelf, that if ſuch a Shi 
ſhall arrive at ſuch a Port, then to repay (perhaps) double 
the Sum lent; but if the Ship happens. to miſcarry, then 
nothing. (7 Big ' 
Difference be- This Money is likewiſe called pecunia trajectitia, becauſe 
r that upon the Lender's Danger or Adventure, it is carried 
Intereſt. beyond or over the Seas, ſo that if the Ship periſh, or all be 
| ſpoiled, the Lender does loſe his whole Money lent : But 
on the contrary, Money lent at Intereſt is delivered at the 
Peril of the Borrower, and the Profit of this is merely the 
Price of the ſimple Loan, and is called U/ara. But the 
Profit of the other is a Reward for the Danger and Ad- 
venture of the Sea, which the Lender takes upon him du- tid 
ring the Loan, which is to be underſtood until the Voyage N 
be ended. | m 
XIII. So likewiſe ſome will take up Monies, the Con- th 
dition reciting, M bereas there is ſuch a Ship, naming her, WM u 
bound to Amſterdam, whereof ſuch a Man is Maſter, (where- Ju 
as indeed there is no ſuch Ship or Maſter in Nature) that if 0 
that Ship ſhall not arrive at ſuch a Place within twelve 
Months, the Money agreed on to be paid, fhall be paid; but i 
if the Ship ſhall arrive, then nothing. The firſt of theſe is b 
honourable and juſt, according to the laudable Practice ( 
among Marine Perſons, and though the Advantage runs { 
| Toto tit, dig. high, as 20, 30, nay ſometimes 40 per Cent. without c 
& Cos. & , Conſideration of Time; (for the Monies are to be paid i t 
= lnph within ſo many Days after the Ship's ſafe Arrival ;) yet in 
Hardus is tit. regard the Adventure is born by the Lender, for (if the Ship 
Cod. de Naut. periſhes, the Advancer loſes,) the Laws and Practice of all | 
Fenn Maritime Countries allow of the ſame. And therefore by | 
Trajefitia pe. the Common Law, if an Action of Debt be brought on ſuch 
cunia propter an Inſtrument, the Defendant cannot plead the Statute of 
periculum cre- Uſury, And ſo it was adjudged where one Sharpley had 
gi Jie, brought an Action of Debt on a Bond for Monies taken up 
13 infinitas upon Bottomry : The Defendant pleads the Statute of Uſury, 
wſuras capere and ſhewed that a certain Ship called the made a 
Ee 1 por Voyage to fiſh in Newfoundland, (which Voyage might be 
was obſerved by Anianut, Quia maris periculs committitur in quantas convenerit uſuras 
banc pecuniam dare creditor potcſt. | 
; performed 


N ; * * . : . 


# 4 


cur. XI. oz Feenus Nauticum. 351 


5 in eight Months) and the Plaintiff delivered 301. 
to the Defendant to pay 60/7, at the Return of the Ship to 
D. and if the ſaid Ship by Leakage or Tempeſt ſhould not 
return from Newfoundland to D. then the Defendant ſhould 

the principal Money; and if the Ship never returned, 
then nothing to be paid. Upon * Demurrer it was adjudged 
the ame was not Uſury : For if the Ship had ſtaid at Ner- : 
ſundland two or three Years, yet at her Return but 60 J w_— 2 


was to be paid, and if ſhe never returned, then nothing. {ari, damna- 

ph , = tum fœnus, ſed 
compen/ationem aliquam periculi, quod creditor contra naturam mutui in ſe recepit partem. 
Tybanes Locinius, lib. 2. cap. 4. F.1, & 2. Trin. 6. Jac. in F. R. 2 Cro. 208. 
125 verſus Harrell, 1 Levinz 54. Sayer & Cleane, & 1. Sid. 27. Cro. Jac. 508. 
I 


711. 


Ferum enim- 


The other Advance which is upon a fictitious Suppoſi- 
tion of a Ship and Maſter, wherein indeed there is no ſuch 
Natufe, is more unconſcionable, the ſame being the com- 
mon Practice that's uſed amongſt the Halians, and now on 
this ſide the Water, though the ſame 1s as to internal Right 
umjuſt, yet it is daily practiſed, and it was not long ſince ad- 
judged + that ſuch Contract was good, according to the + C. B. Hil. 
Common Law of this Realm, and that on a ſpecial Verdict. 22, 23 Car. 2. 
XIV. Moſt certain it is, that the greater the Danger is, 
if there be a real Adventure, the greater may the Profit 
be of the Monies advanced: And ſo hath the ſame been the 
Opinion of Civilians, and likewiſe ſome Divines; though 4 Carolum 
ſome ſeem to be of Opinion, that any Profit or Advantage f, 4. . " 
ought not to be made of Monies ſo lent, no more than of 92. air hoc ap- 
thoſe that are advanced on ſimple Loan, and on the Peril of probant omnes 
the Borrower. However, all or moſt of the trading Na- 2 1 
tions of Chriſtendom do at this Day allow of the ſame, as a — 3 
Matter moſt reaſonable, on account of the Contingency ultra ſortem 
or Hazard that the Lender runs; and therefore ſuch Mo- fre OR 
nies may b2 advanced ſeveral ways, and a Profit may firely = * 


ariſe ſo, that there runs a Peril on the Lender. muſt be upon 

| areal Venture. 
Cl. Salmaſius, cap. 9. de modo uſur. fol. 380, 188, 218. Trajeftitia pecunia propter 
periculum cyeditoris, quamdiu navigat navis, infinitas uſuras capere potefl. Upon which 
place Anianus obſerves, Quia maris periculo committitur in guantas convenerit uſuras 
banc pecuniam dare creditor poteſt. Vide Novel. Conft. 106, 110. 


XV. There is likewiſe a ſecond way of advancing Mo- 
nies called Uſura Marina, joining the advanced * 
| a 
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and the Danger of the Sea together; and this is obliging 
ſometimes upon the Borrower's Ship, Goods and Perſon 
The Product of which by Agreement will advance ſome. 
time 20, 3o, and ſometimes 40 per Cent. As for inſtance 
A private Gentleman, has 1000 /. ready Money lying by 
him, and he has Notice of an ingenious Merchant that ha; 
| _- Credit beyond Seas, and underſtands his Bufinek 
ully, applies himſelf to him, and offers him a 1000 J. to 
be laid out in ſuch Commodities as the Merchant ſhall think O 
convenient for that Port or Country the Borrower deſigns 
| for, and that he will bear the Adventure of that Money 
Uſura li- during all that Voyage; (which he knows may be accom- 
oy ria, pliſhed within a Year) hereupon the Contract is agreed . 
Pecunian upon, 6 per Cent. is accounted for the Intereſt, ad 
trans mare 12 per Cent. for the Adventure outwards, and 12 per Cent | 
vehendam fre. for the Goods homeward ; ſo that upon the Return the Il 
er Lender receives 30 per Cent. which amounts to 1 3001. . 
fſuo, centeimna And this cannot be Uſury by the Laws of this Realm, for I 
of. the Riſque and Danger that the Lender runs. 
In the Zafp- XV. There is alſo another way, but that is both honeſt 
| Hndia, and and honourable, called Uſufruit, that is, a Stock in a Com- 
me other pany or Society, which is perpetual ; ſuch a Stock or Por- 
mpantes. tion may be purchaſed, that is, the Advantage or Benefi 
ariſing by the Improvement of the ſame. 3 
As for inſtance, The Eaſt- India Company hath a Stock 
lodged in their Hands by divers Perſons, which they in the 
moſt prudent manner as they ſee fit, imploy to ſuch Places 
as they judge moſt proper; if a Return is made, the Ad- 
vantage of that is diſtributed to each Perſon that is any way 
intitled to that Szock-; which Advantage is called a Divi- 
dend, and perhaps may afford ſome 20 or 30 per Cent. But 
on the other hand, if that Proportion of the Stock which 
goes out happens to miſcarry, the Abatement is propor- 
tionable, and ſo the Stock may be leſſened, unleſs that they 
will ſtay the Dividends to keep up the Stock; the which {MW | 
they may do; For it is a Truſt repoſed of ſo many Mens 
Montes in their Hands, to yield them ſuch Advantage as they 
hall upon a juſt Account ſet out: So that if a Man hath 
1000 J. Stock, he cannot take the ſame out of the Great 
Stock whereby to leſſen the ſame, but he may transfer that 
Uſufruit by that cuſtomary Way which they have to any 
other Perſon, for a valuable Conſideration in "_— 45 
C 3 25 
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HAP. x 


Of Jmpoſitions called Gzeat Cuſtoms, Petty 
- Cuſtoms, and Subſidies, 


I. Impoſitions, auh her they may be j as at this preſent time, in moſt 

- commanded without the Three Nations. ; 

' Eftates, and of Magna Charta VI. Of the [mpoſition called Magna 
touching the Fe Cuſtuma. . 

II. Of Impoſitions ade voluntary VII. Of that which is called 


by conſent of Merchants, and of 


le Adnul of the ſame. 


III. Of ebe Confirmation of the Great 
Charter for free Traffick ; and of 


' the Settlement now made on His 


Majeſty of the ſame. 
IV. Of the Immunities formerly of 


_ - the Hanſiatick Towns here in 


England, and when determined. 
V. Of the Antiquity of Cuſtomers or 
Publicans as well in former Ages 


Parva Cuſtuma payable by Stran- 
gers, and the Act called commonly 
Charta Mercatoria. 

VIII. Of Subſidy, and of what, and 
the Rates how ſet. 

IX. OF Subſidy by Strangers on 
Wines. 

X. Of Goods not rated haw ta 


pay. 
XI. Of the Subſidy Duty for 
Cloths. 


. JMPOSITIONS neither in the Time of War or 
© Other the greateſt Neceſſity or Occaſion that may 
be (much leſs in the Time of Peace) neither upon Foreign 
nor Inland Commodities of what Nature ſoever, be they 
never ſo ſuperfluous or unneceſſary, neither upon Mer- 
chants, Strangers, nor Denizens, may be laid by the King's 
abſolute Power without Aſſent of Parliament, be it never 
ſo ſhort a time. | | 

By the Statute of Magna Charta, Chap. 30. All Mer- 
chants, if they were not openly prohibited before, ſhall have 
their ſafe and ſure Condutts, to enter and depart, to go and 
tarry in the Realm, as well by Land as by Water, to buy and 
fell. without any evil Tolls, by the old and rightful Cuſtoms 
(except in time of War) and if they be of the Land making 
War againſt us, and be found in our Realm at the Beginning 
of the Har, they ſhall be attached without Harm of Body by 
A TO (7004s, 
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Goods, until it be known to us or our Juſtices how our Mer. 
chants be intreated there in the Land making War againſt us. 
The Statute of which this is a Branch, is the moſt ancient 
Statute Law we have, won and ſealed with the Blood of our 
Anceſtors, and ſo reverenced in former times, that it hath 
been twenty-nine times ſolemnly confirmed in Parliament. 
Cuſtoms, Subſidies, Tolls, Exciſes, Impoſts, and other 
Duties upon Commodities imported or exported are due to 
the particular Princes or States, by the general Law of Na. 
tions, as a Matter inherent to their Prerogatives, as they 
are the abſolute Commanders, Proprietors, and Maintainers 


of the Harbours, Havens and Ports, where the Commodi. 


ties are exported or imported: And all Merchants are bound 
to take notice thereof, and obſerve the ſame, according to 


the Feudal Laws, Conſtitutions and Proceedings therein 


uſed in all Countries reſpectively, whereby they are ſecured 
and defended in their Trade and Traffick. Or otherwiſe 
in Breach of not obſerving ſuch Laws and Conſtitutions, 
they are in danger of Mulcts, Fines, Loſs and Forfeitures 
of their Goods and Commodities. To give an exact Ac- 
count of the Nature, Antiquity, ſeveral ſorts of Cuſtoms, 
Subſidies, Impoſts, and other Duties relating to Merchants, 
would take up too large a Compaſs for this Treatiſe, there- 
fore ſhall refer as to the Nature of them to the ſeveral Books 
of my Lord Coke in his 2 Inſtit. upon the Stat. of Magna 
Charta, Cap. 30. And other Statutes and Books which are 
many on this Subject. | 

Rot. Almaign. II. Impoſitions were in ſome ſort done Conſenſu Merca- 


3 wok Ret. torum, by Edward the Firſt, and Edward the Third : And 


20 £4. 1. Ex. again in Henry the Eighth, of which the Houſe of Bur- 
tract. Bruxel. gundy complained, as againſt the Treaty of Entercourſe. 
tes. King Heyry the Third finding that ſuch a Modus of Im- 
poſition tended to the Deſtruction of Trade, and apparent 
Overthrow of Commerce, and was againſt the Great Char- 
ter, made Proclamation Anno 16. in all Ports of England, 
Dor/. Clauf. that all Merchants might come faciendo rectas & debitas 


%% 3* conſuetudines, nec ſibi timeant de malis tollis, for that ſuch 


Impoſitions had no better Name than Maletolts. 
Ret. Clauſ. The like was declared and done by Edward the Firſt in 


11 Ed. 2. the twenty-fifth Year of his Reign; and Edward the Se- 


cond, in the eleventh and twelfth Years of his Reign. 
| | And 
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And though the King cannot lay any Impoſition on | 
Merchant or Merchandize without Aſſent in Parliament, 

yet the King by his Prerogative may reſtrain them from 

Trading (it not from any Chriſtian Foreign Prince) yet 

from any Infidel Realm, State or-People, without his Royal 

Licence: And the Reaſon of this is, for that by ſuch Com- Yide Lane's 
merce it might give occaſion for the Relinquiſhment of the 2 8 p 
Catholick Faith, and an Opportunity to adhere to Infide- _ eee, 
lm; and therefore generally in Edwurd the Third's Time, there debated. 


Licenſes were frequently granted with this Preamble, that Mircbelbourn 


the King having ſpecial Truſt and Confidence that the Party and Mirchet- 


would not decline from his Faith, did licenſe him, &c. In cg Caſe, 


the ſeventh Year of King James this very Matter came in 2 gun 
Queſtion, upon Licenſe granted to a Merchant to trade to 296. 
the Eaſt- Indies. | 
III. In 2 Ed. III. the Great Charter for free Traffick was 
confirmed ; and about ſome three Years after there were 
Commuſſions granted for the raiſing of a new kind of Tal- 
lage, but the People complained ; whereupon the Com- 12 Ea. 3. 
miſſions were repealed, and he promiſed never to aſſeſs any Mems. 22. in 
but as in the T'ime of his Anceſtors, | — 5 4 
But this Prerogative Power of impoſing inward and out- 
ward upon Commodities over and above the ancient Cu- 
ſtom of Subſidy without a free Conſent in Parliament, is 
now ceaſed and ſettled ; and that Queſtion, which for many 
Ages had been handled by the moſt Learned of their Times, 
in the aſſerting and in the denying, will never more be re- 
membered, the ſame being now eſtabliſhed by Act of Par- 
liament : Which being managed for ſome time, was after- 
wards farmed out, and now again managed. The like 
having been done by former Kings, as did Edward the * Clau/. Anas. 
Third with the“ New and Old Cuſtoms of London for 5 Ea. 3 0m 
1000 Marks monthly to be paid unto the Wardrobe. > iy has 
Richard the Second, Anno 20. farmed out the Subſidy y 
of Cloth in divers Counties. | 
So Edward the Fourth, Henry the Eighth, Queen Eli- Lane's Rep. 
zabeth, and King James; the ſame having been uſed in Vel. 22. 
former Ages even in the beſt governed State, Rome, which 
let out Portions and Decim's to the Publicans. 
The Old Hanſe Towns, viz. Lubeck, Collen, Brunſ- 
Wick, Dantzick, and the reſt, had extraordinary Immuni- 
ties granted unto them by our Third Henry, for their great 
| 2 | | Aſſiſtance 
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Cuſtoms. Book Il. 
Aſſiſtance, and furniſhing him in his Wars and naval Expe. 
ditions with ſo many Ships; and as they pretended, the 
King was not only to pay them for the Service of their 
| Ships, but for the Veſſels themſelves in caſe they miſcarried: 
The King having concluded a Peace, and they being on 
their return home for Germany, the moſt conſiderable Part 
of their Fleet miſcarried by Storm and Streſs of Weather; 
for which (according to Covenant) they demanded Repa- 
ration. The good King in lieu of that which he wanted, 
Money, granted them divers Immunities; and amoneſt 
others, they were to pay but 1 per Cent. Cuſtom, which 
continued till Queen Mary's Time ; and by the Advice of 
King Philip ſhe enhanced the 1 to 20 per Cent. the Hans 
not only complained, but clamoured aloud for Breach of 
their ancient Privileges confirmed unto them by long Pre- 
ſcription from thirteen ſucceſſive Kings of England, and the 
which they pretended to have purchaſed with their Money, 
King Philip undertook to accommodate the Buſineſs, but 
Queen Mary dying, and he retiring, nothing was effected. 
Complaints being afterwards made to Queen Elizabelb, ſhe 
anſwered, That as ſhe would not innovate any thing, ſo ſhe 
would protect them ſtill in the Immunities and Condition ſhe 
found. Hereupon their Navigation and Traffick was ſuſ- 

nded a while, which proved very advantageous to the 
Eg. for they tried what they could do themſelves here- 
in; their Adventures and Returns proving ſucceſsful, they 
took the whole Trade into their own Hands, and fo divi- 
ded themſclves into Staplers and Merchant-adventurers ; 
the one reſiding conſtant at one place, the other keeping their 
Courſe, and adventuring to other Towns and States abroad 
with Cloth and other Manufactures. This ſo nettled the 
Hans, that they deviſed all the ways that a diſcontented 
People could to draw upon our new Staplers or Adventu- 
rers the ill Opinion of other Nations and States: But that 
proving but of too ſmall a Force to ſtop the Current of fo 
ſtrong a Trade as they had got footing into, they reſorted 
to ſome other; whereupon they applied themſelves to the 
Emperor, as being a Body incorporated to the Empire: 
9: upon Complaint obtained Ambaſſadors to the Queen 


to mediate the Buſineſs : But they returned {till re infe2a. 
Hereupon the Queen cauſed a Proclamation to be publiſh- 
ed, That the Merchants of the Hans foould be intreated and 


uſed 
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uſed as all other Strangers within her Dominions in point of 
(mmerce, without any Mark of Diſtinction. 

This inflamed them more, whereupon they bent their 
Forces more eagerly, and in an Imperial Diet, at Rati/- 
lone they procured that the Engliſh Merchants, who had 
afſociated themſelves in Corporations both in Embden and 
other Places, ſhould be adjudged Monopoliſts; whereupon 
there was a Comitial Edict procured againſt them that they 
ſhould be exterminated, and baniſhed. out of all Parts of 
the Empire 3 which was done by Suderman a great Civi- 
lan. There was there at that time for the Queen as nim- 
ble a Man as Suderman, and he had the Chancellor of Emb- 
den to ſecond him, yet they could not ſtop the Edict, 
whereby our new erected Society of Adventurers were pro- 
nounced a Monopoly: Yet Gilpin played his Cards fo well, 
that he prevailed the Imperial Ban ſhould not be publiſhed 
till after the Diet ; and that in the interim his Imperial Ma- 
jeſty ſhould ſend an Ambaſſador to England to advertiſe 
the Queen of ſuch Proceedings againſt her Merchants. But 
this made ſo little Impreſſion on the Queen, that the Ban 
grew rather ridiculous than formidable, for the Town of 
Embden harboured our Merchants notwithſtanding, and af- 
terwards the Town of Stode; but the Hanſeaticks purſuing 
their Revenge, and they being not ſo able to protect them 
againſt the Imperial Ban, removed and {ſettled themſelves 
in Hamburg h. 6 | | 
This Politick Princeſs, in recompence of their Revenge, 
commanded another Proclamation to be publiſhed, < That 
the Hanſiatick Merchants ſhould be allowed to trade into 
* England upon the ſame Conditions as they formerly did, 
provided the Engliſh Merchants might have the ſame 


© Privileges to reſide and trade peaceably in Stode or Ham- 
 * burgh, or any where elſe within the Preeincts of the Hans.“ 


This ſo incenſed and nettled them, that all Endeavours 
were made to cut off Stode and Hamburgh from being Mem- 
bers of the Hans, or of the Empire: But the Deſign was 
ſuſpended till they ſaw the Succeſs of 88, King Philip ha- 
ving promiſed to do them ſome good Offices in the 
Concern, 5 
But the Queen finding that the Hans were not contented 
with that Equality ſhe had offered to make betwixt them 
and her own Subjects, but were uſing ſuch extraordinary 
| 2 | Means, 


of an extraordinary Aſſembly at Lubect, which had pur. 


* 
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Means, put forth another Proclamation, © That they ſhould 
« tranſport neither Corn, Victuals, Arms, Timber, Maſtz 
© Cables, Metals, or any other Materials or Men to Spain, 
or Portugal. And not long after the Queen growing 
more redoubted. and famous by the Overthrow of King 
Philip's Invincible Armado, (as the Pope chriſtened it) the 
Hans began to deſpair of doing any good, eſpecially they 
having about ſome 60 Sail of their Ships taken about the 
River Lisbon by her Majeſty's Frigats, that were laden 
with Ropas de contrabanda. She notwithſtanding had 
Thoughts of diſcharging this Fleet by endeavouring a Re. 
concilement of the Difference: But ſne having Intelligence 


poſely met to conſult of Means to be revenged of her, ſhe 4 
thereupon made abſolute Prize of thoſe 60 Sail, only wo Ves 


were freed to carry home the fad Tidings of their Brethrens Ml 365 


Misfortune. Hereupon the Pole ſent a ranting Ambaſſador 
in the Behalf of the Hans, who ſpake of the Injuries done WM this 
to the Hans in a high Tone. But the Queen herſelf ſud: MW No 


denly anſwered him in a higher, with a Satisfaction no Ha 


Poſebh. leu- 


tus de Pompeio. 
J. 1. de Bello. 
Jud. c. 5. 

5. 720. 


greater than what ſhe had done to others of the like Qua- - 1 
lity before. | 

This fortunate Claſhing for the 19 per Cent. on the Ml of 
Cuſtoms, has proved ever fince advantagious for England, WM by 
our Merchants have ever ſince beaten a peaceful and an un-] 


interrupted Trade into High and Low Germany ; and by 


their conftant Trade in thoſe Parts have found a way tro 


the Yhite Sea to Arch- Angel and Moſco. The Return of 


ſti 
an 
Ni 
all which hath ſince vaſtly increaſed the Riches and Strength WM © 
of this Nation. Ce 
V. After the Zews became tributary to Rome, (which W in 
was acquired by Pompey threeſcore Years before the Birth St 
of our Saviour) certain Officers or Commiſſioners were MW Ct 

appointed by the Romans in all thoſe Places where their vic- 
la 


torious Standards had claimed a Conqueſt, who uſed to ap- 


int ſuch Officers or Commiſſioners to colle& and gather 
up ſuch Cuſtom-money or Tribute as was exacted by the 
Senate. Thoſe” that gathered up theſe publick Payments 
were termed Publicani, Publicans, and by reaſon of their 


Nations, 


in 
cruel and oppreſſive Exaction, they became hateful in al I t 
| 

te 


Every 


— 2 


Cue. XII. Cuſtomg. 


Every Province has its ſeveral Society or Company of 


Publicans 3 every Society its diftin&t Governor: In which * S:gon. de Au- 
xſpe&t it is that Zacheus is called by the Evangeliſts, Prin- . Jur. Civ. 


ths Publicanorum, the chief Receiver of the Tribute, or Ty TY 


ief Publican : And all the Provincial Governors in theſe 
ſeveral Societies had one chief Maſter or Superintendant 
refiding at Rome, unto whom the other ſubordinate Gover- 
nors gave up their Accounts. Theſe Publicans were hated 
of al the Roman Provinces, but eſpecially of the Jews, be- 
cauſe though it was chiefly maintained by the Galileans, yet 


it was generally inclined unto by the Fews, that Tribute | 
| ought not to be paid by them. This Hatred is confirmed Cauſabon. 
by the-Rabinnical Proverb, Take not a Wife out of that Fa- Erercit. 3. 37. 


mily wherein there is a Publican, for ſuch are all Publicans. 
Ya, a faithful Publican was ſo rare at Rome itſelf, that one 
Sabinus, for his honeſt managing of that Office, in an ho- 
nourable Remembrance thereof, had certain Images with 


this Inſcription, Ka Ae reawnoarls For the faithful Publican, Sueton. in 
No marvel that in Holy Writ Publicans and Sinners go 2 Peſt 


Hand in Hand. 

But that moſt excellent Advice of my Lord Shaft/byry 
ought-never to be forgot, but to be engraven in the Hearts 
of the Managers ſo well as over the Door of the Cuſtom- 


* —_ 3 | 
Let me recommend to you ſo to manage the King's Ju- 
ſtice, and the Revenues, as the King may have moſt Profit, 
and the Subject leaſt Vexation. Raking for old Debts, the 
Number of Informations, Projects upon Concealments, I 
could not find (in the eleven Years Experience I had in this 
Court) ever to advantage the Crown; but ſuch Proceed- 
ings have, for the moſt part, delivered up the King's good 
Subjects into the Hands of the worſt of Men, Clerk of the 
Court, Cuſtom-houſe Officers, and Exciſe- men. 1 
Nee the Earl of Shaftſbury's Speech to Serjeant Thur- 
4 1673. = 
But now the World has been ſo long uſed to them, that 
in all or moſt Nations the particular Princes or States chuſe 
out the moſt ſage and ga Men for that Employment. 
VI. Cuſtoms are Duties certain and perpetual, payable 
tothe King as the Inheritance of his Crown, for Merchan- 
dizes tranſported from and beyond the Seas from one Realm 
to another, Magna Cuſtuma & antiqua is payable out of 
OE + A a Native 


— — 


! 
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Kingdom of 


. ;  Cuſffoms, 
Native Commodities, ſcilicet, Wool, 
Hides, and that is certainly impoſed. 


Boon I 
Wool-f ells, and 


And this Cuſtom, which is called Magna Cuſtuma, iz 
due to the King of common Right for four Cauſes. 
1. For leave to depart the Kingdom, and to carry Com. 


modities of the Realm out of it. 


2. For the Intereſt and Dominion which the King hath 


in the Sea, and the Arms thereof. 


3. Becauſe the King is the Guardian of all the Port 

within the Realm, & Cuſtos totius Regni. 5 
4. For Wharfage and Protection of Merchants upon the 

Seas againſt the Enemies of the Realm, and Pyrates. 
VII. The Cuſtom which is called Parva Cuſtuma, is x 


Cuſtom or Duty pay 
1 


in the Time of 
him, that x + 


able by Mercharit Strangers, and begun 
ing Edward the Firſt, when they granted 
would pay to him and his Heirs Three 


Pence in the Pound for all Merchandizes exported and im- 
8 by them, Fc. And that the Charter was, and may 
bde of great Uſe, I have here inſerted the ſame, as it was 

faithfully, tranſcribed out of the Roll in the Tower. | 


For Merchant Strangers, 


concerning Liberties 
granted to them. 
T HE KING, to his 
[ Archbiſhops, c. 
ſendeth Greeting. Concern- 
ing the good Condition of 
all the Merchants of the 
Kingdoms, Lands, and Pro- 
vinces under-written : That 
is to ſay, Germany, France, 
Spain, Portugal, Navarre, 
mbardy, Tuſcany, Provence, 
Catalonia; Our Dukedoms 
of Aquitain, Thoulouſe, Tu- 
rein, Flanders, Brabant, and 
all ether Lands, and Foreign 
Places by what Name ſoever 
called, coming into Our 
| England, and 


ſantium. 


Pro Mercatoribus Alieni 
genis de Libertatibus eis 
conceſſis. | 


EX, Archiepilc. ct. 

\ Salutem. Cjrca bonum 
ſtatum omnium Mercato: 
zum ſubſcriptozum, Regno- 
rum, Terrarum, & Provin: 
tiarum, videlicet, Alemann. 
Franciæ, Hiſpaniz, Portu- 
galiæ, Navarr. Lumbardiæ, 
Tuſciæ, Provenciæ, Catalo- 
niæ; Ducatus noſtri Aqui- 
tann. Tholoſan. - Tatureiny, 
Flandr. Brabant. & omnium 


aliarum terrarum, & loco- 


rum extraneoꝛum quocunque 


nomine cenſeantur, venien⸗ 


tium in Regnum noſtrum 


Angliæ, & ibidem conver: 


Nos 
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Nos. cura ſolici- 
tat; qualiter ſub noſtro do⸗ 
miniotranguilitatis, æ plene 
ſecurſtatis, immunitas eil⸗ 
um Mertatozibus futuris 
umpozibus preparetur: Ut 
itaque: vota jplozum reddan⸗ 
mur ad noſt ra, & Kegni no- 
fri ler vicia pꝛomptioꝛa; ip⸗ 
um Petitionibus favoza- 
biliturannuentes, © p20 Tatu 
eoundem plenius afſecuran- 
uu, in forma que lequitur 
ordinantes ſublcripta, dictis 
Yercatoribus pro nobis c 
heredibus noſtris in perpe⸗ 


Imprimis, Uidelitet, quod 
omnes Mertatores dictorum 
Regnorum c Terrarum 
ſalvo c ſecure ſub tuitione 
tprotecione noftrain dictum 
Regnum noſtrum Angliæ, 
t ubique infra poteſtatem 
ndfram alibi venlant cum 
VBerchandils ſuis quibuſ: 


tungue, de Muragio, Pon- 


tagio, & Pavagio, liberi & 
gueti; quodque + infra idem 
Regnum c Poteſtatem nol⸗ 
trum, in Civitatibus, Burs 


gls, & Uillis Mercatoriis 
poſſent mercari, duntaxat in 


grolſo, tam cum Jndigenis 


deu Jncolis ejuſdem Kegni, 
t Þoteffatis noſtre predice 
quam cum Alienigenis ertra- 


els vel privatis. Ita ta. 
Men quod, Mertes que vul- 
gariter Merceriz votantur 


it Species, minuciatim vendi 
Þfline, proutantea fleri ton 


Cuſtoms. 


We being very ſollicitous, 
out of Our ſpecial Care, that 
under our Dominion, a Free- 
dom of Tranquility, and full 
Security for the ſaid Mer- 
chants may be provided for 
the future, ſo as they may 
the more readily apply them- 
ſelves to the Service of Us, 
and of our Kingdom, We 
graciouſly anſwering their 
Petitions, and ordaining 
more amply for ſecuring 


their Condition in form fol- 


lowing under-written, are 
pleaſed to grant to the ſaid 
Merchants for Us, and Our 
Heirs for ever. 

Imprimis, That is to ſay, 
That all Merchants of the 
ſaid Kingdoms and Lands, 
may come from any other 
Place ſafe and ſecure under 
Our Tuition and Protection 
into Our ſaid Kingdom of 
England, and every where 


within Our Dominion, with 


their Merchandizes of what 
ſort foever, and be unmo- 
leſted and quiet concerning 


* Murage, + Pontage, and Repairin 

and that within Public Walls. 
Our ſaid Kingdom and Do- 
minion, they may traffick in 


Pavage, 


the Cities, Boroughs, and 
Market - Towns, only in 
groſs, as well with Natives 
or Inhabitants of this Our 
Kingdom and Dominion a- 
foreſaid, as with Strangers, 
Foreign and Domeſtick : 


But ſo, as their Wares, vul- 


 Aaz -garly 


| Pawements. 


372 


neither of the 


Cuſtoms. 


garly called Mercery, or the 
SPE CIES thereof, they 
may ſell by Retail, as for- 
merly hath been accuſtom- 
ed. And that all the ſaid 
Merchants may carry, or 
cauſe to be carried, whither 
they pleaſe, their Merchan- 
dize which they have 
brought into Our ſaid King- 
dom and Dominion, or o- 
therwiſe acquired, except to 
the Lands of the manifeſt 
and notorious Enemies of 
Our Kingdom, paying the 
Cuſtoms which ſhall be due, 
Wines only excepted, which 
ſhall not be exported out of 
Our ſaid Kingdom or Domi- 
nion, afterthey have been im- 
ported into our ſaid Kingdom 
or Dominion, without our 
Pleaſure and eſpecial Licence, 
by any Way or Means what- 
foever. 

Item, That the ſaid Mer- 
chants may lodge in the Ci- 
ties, Boroughs, and Towns 
aforeſaid, at their own Plea- 
ſure, and there ſtay with 
their Goods, to the Content 
of them who entertain them, 

Item, That every Con- 
tract made by the ſaid Mer- 
chants with what Perſons 
ſoever, and from what Places 
ſoever, for what kind of 
Merchandizes ſoever, ſhall 
be firm and ſtable, ſo that 
he Merchants 
ſhall depart from, or go 


back from his Bargain, af- 


ter a Gods-penny is given 


Book I. 
ſuevit : Et quod omnes ore. 
dicti Bercatores Verte 
dilas [uas quas ipſos ad pre; 
dictum Regnum ck Potett: 
tem noſtram adducere, ſtu 
infra idem Regnum «& po 
teſtatem noſtram emere, vy 
alias adquirere contigerit, 
pollint quo voluerint, tam 
infra Regnum & Poteſtatem 
noſtram preditam, quam ex: 
tra ducere, (eu portari fq: 
cere præterquam ad terras 
manifeſtorum & notoriorum 
hoſtium Regni noſtri ſolvendo 
conſuetudinesquas debebunt, 
Vinis duntaxat exceptis, que 
de eodem Regno ſeu Potel⸗ 
tate noſtra, poſtquam infra 
idem Regnum, ſeu Poteſta: 
tem noſtram ducto fuerint, 
ſine voluntate noſtra « licen- 
tia ſpeciali, non liceat eis 
educere quoquo modo. 


Item, Muod preditti Per⸗ 
catores, in Civitatibus Bur: 
gigs predicris pro voluntate 
ſua hoſpitari valeant, & mo: 
rari Uillis ac cum bonis 
ſuis, ad gratum ipſorum 


- Quorum kuerint hoſpitia ſive 


domus. 

Item, Quod quilibet con: 
tractus per ipſos Mercato: 
res cum quibulcunque pet: 
ſonis, undecunque genere ſu 
per quocunque, fuerint Ver: 
thandiſæ, initus firmus lt 
c ſtabilis; ita quod neuter 


Mertatorum ab illo Cor- 


tractupoſſitdiſcedere,velrel 
lire, poſtquam denarws 
inter 


\ 
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Cnar. XII. 
imer principales perſonas 


confrahentes, datus kuerit 


e receptus. Et d forſan lu⸗ 


percontractu hujuſmodi con⸗ 


untio oriatur, fiat inde pro⸗ 
atio aut ĩinquiũi tio ſecundum 
Aus & conſuetudines Feri⸗ 
drum, & Uillarum ubi dic⸗ 
um Contractum fiteri con- 


tigeret, & inir r. 


Item, Promittimus pre- 


fatis mezcatoribus pro nos 
his, e heredibus noltris, 
in perpetuum concedentes. 
uod nullam priſam vel ar- 
tionem, ſeu dilationem 
occaſione priſæ de cætero de 
Mercimoniis, Merchandiſis, 
ſeu alis bonis ſuis per nos, 
vel alium, ſeu alios, pro ali- 
qua neceſſitate vel caſu, con- 
tra voluntatem ipſorum Mer- 
catorum aliquatenus faciemus, 
aut fieri patiemur; niſi ſta- 
tim ſoluto pretio pro quo ipſi 
Mercatores aliis hujuſmodi 


mercimonia vendere poſſint, 


vel eis alias ſatisfactio ita quod 
reputentſe contentos, & quod 
ſuper mercimonia, merchan- 
dias, ſeu bona ipſorum per 
nos, vel miniſtros ſuos, nulla 
appreciatio, aut æſtimatio 
imponetur. 


' Item, Uolumus, Quod 


omnes Ballivi, æ Miniſtri 
Feriarum, Civitatum, Bur- 


gorum c Uillarum Merca⸗ 


tonſarum, Mertatoribus an- 
tediſkis conquerentibus to- 
ram eig, celerem juſtitiam 


Cuſtoms. 


and received between the 
principal Perſons contract- 
ing; and if it happen that 


24 Contention arife on the 


ſaid Contract, there ſhall be 
a Tryal, or Inquiſition, ac- 


cording to the Uſages and 


Cuſtoms of the Fairs, and 
Towns where ſuch Contract 
ſhall be made or begun. 
Item, We promiſe to the 
aforeſaid Merchants, and for 
Us, and our Heirs, for ever 
grant, that we by no means 
whatſoever will make, nor 
ſuffer to be made, any Prize, 
or Arreſt, or Detention by 
occaſion of Prize, for the fu- 
ture, upon their ſaid Wires, 
Merchandizes, or other their 
Goods by Us or by any 
other, or others in any Caſe 


and Neceſlity whatſoever, 


againſt the Will of the faid 
Merchants, without the Price 
preſently paid, for which the 
ſaid Merchants might {ell to 
others Wares of the like 
ſort for, or otherwiſe to ſa- 
tisfy them, ſo as they ſhall 
repute themſelves contented. 
And that no Appraiſment or 


Value ſhall be put upon the 


ſaid Merchants Wares, Mer- 


chandizes, or Goods, by Us 


or Our Miniſters. - 

Item, We will, that all 
Bailiffs, and Officers of Fairs, 
Cities, Boroughs, and Mar- 
ket Towns, ſhall do ſpeedy 
Juſtice to the ſaid Merchants, 


complaining to them, from 


42 Day 
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Cuſtoms. 


facient de die in diem fins 


Day to Day, without De- 
lay, according to the Mer- 
chants Law, concerning all 
and every thing which by 
the ſaid Law may be deter- 
mined. And if any Defect 
ſhall happen to be found in 
any of Our Bailiffs or Mini- 
ſters aforeſaid, whereby the 
ſaid Merchants, or any of 
their Factors ſhall ſuffer Loſs, 
although the Merchant reco- 
ver hisLoſſesagainſttheParty 
in the whole, yet neverthe- 
leſs, the Bailiff, or other Mi- 
niſters, as the Fault requires, 
Mall be puniſhed at our Suit; 
and we grant the ſaid Pu- 
mſhment in favour of the 
Merchants aforeſaid, for com- 
pleating their Right. 


: “Dem, That in all kinds 
of Pleas, ſaving in the caſe 


of Crime for which the 


Pain of Death is liable to be 
inflicted, where the Mer- 
chant ſhall be impleaded, or 
he implead another, of what- 
ſoever Condition he that is 
impleaded be of, whether a 
Foreigner or a Domeſtick, in 
the ſaid Fairs, Cities, or Bo- 
roughs, where there is a ſut- 
ficient Plenty of Merchants 
of the Lands aforeſaid, and 
Inquiſition there ought to be 
made ; half of the Inquiſition 
ſhall be of the ſaid Foreign 
Merchants, and the other 
half of honeſt and lawful 
Men, where the Plea happens. 
to be: And if a ſufficient 


Boox 


dilatione ſecundum LEGEN 
MERCATORIAM.e uni 
verſis e ſingulis que per can; 
dum Legem poterunt termi. 
nari. Et i forte invenjg. 
tur defectus in aliquo Wall. 
vorum vel Miniſtrorum py: 
dictorum unde iidem Mertz. 
cores, vel corum aliquis di. 
lecus incommoda ſuſtinye. 
rint, vel luſtinueriet, licet 
Mercator verſus partem 
in principali recuperaverit 
dampna (ua, nihilominng 
Ballivus, vel Miniſter allug 
verſus Nos, prout deliaum 
exigit, puniatur, & punitio⸗ 
nem iſtam concedimug in 
kavorem Mercatorum pre: 
dictorum pro eorum juſtitia 
maturanda. 

Item, Quod in omnibus 
generibus placitorum, ſalvg 
caſu criminis pro quo inſti; 
genda fit poena mortis, uli 
Mercator implacitatus fue: 
rit vel alium implatitaverit, 
tujulcunque conditionis idem 
implacitatus extiterit, ex: 
traneus vel privatus, in 


 Nundinis, Civitatibus, ſive 


Burgis ubi fuerir ſufficiens 
copia Mercatorum predic: 
tarum terrarum, & fn0ul: 
ſitio fieri debeat, fit medic- 


tas Inquiſitionis de eiſdem 


Mercatoribus, & medietas 
altera de aliis probis & lega- 


libus hominibus loci illius, 


ubi placitum illud eſſe con- 
rigerit : Et ſi de Mertato⸗ 
ribus dicarum Terrarum 

numerus 
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nume rus non invenatut ſuf: 


tlens. K aun i in Inqui- 


fitione 1 1 idonei inve- 
nientur widem, & reſidui 
fint de aliis bonis hominibus 
& idoneis, de locis in qui- 
bus placitum illud erit. 


lem. Uolumus, Ordi- 
namus e Statuimus, Nuod 

in iu fualiber Villa Mercato⸗ 
Feria Regni noſtri pꝛe⸗ 


del, & alio infra Poteſta⸗ 


um noſtram, Pondus no- 
ſtrum in certo loco ponatur, 
tante ponderationem Sta⸗ 
tera in pꝛelentia Cmptozis 
Venditozis vacua videa- 
tur, c quod brachia unt 
eflualia, & ex tunc Ponde⸗ 
ratur 4 in equali & 
tum Stateram poluerit in 


ecquali, ſtatim amoveat ma- 


nus ſuas ita quod remaneat 
ben quodq; per totum 
egnum & P Potet tatem no- 
ſtram unum ſit pondus & una 
menſura, & ſigno Standardi 
noſtri ſignentur, & quod 
qullibet poſſit habere State- 
ram unius Quarteroni & in- 
ira, ubi contra Dominum 


luti, aut libertatem per Nos, 


ſeu Antecelſlores noltros 
tonteſlam illud non kuerit, 
live, contra Millarum aut 
Feriarum conluetudinem 
hactenus obſervaram. 

Item, Uolumus & conce- 


dimus, Nuod aliquis certus 


Lon t fidelis, & diſcretus 
an reſidens, allignetur 
ius Mercatoribus me- 


WV 3 
4 


Cuſtoms. 


Number of the Merchants of 
the ſaid Lands ſhall not be 
found, let thoſe be put in the 


| Inquiſition who ſhall be found 


fit in that Place, and let the 
Reſidue be of other good and 
fit Men, in the Places in 
which that Plaint ſhall be. * 
lem, We will, ordainz 
and appoint, that in every 
Market-Town, and Fair of 
our ſaid Kingdom, and elſe- 
where within our Dominion, 
Our Weight is to be put in a 
certain Place, and before 
weighing thereof, the Scale 
to be empty in che Preſence 
of Buyer and Seller, and the 
Arms thereof to be equal; 
and when he hath ſet the 
Scale equal, he is forthwith 
to take off his Hands, ſo 
that it may remain equal, and 


that throughout our Whole 


Kingdom and Dominion, 
there be one Weight and 
Meaſure, both of them ſealed 
with the Sign of our Stand- 
ard, and that every one may 
have a Scale of one Quar- 
terom and under, where, con- 
trary to the Governor of the 
ſaid Place, or Liberty by Us, 
or our Anceſtors, it was not 
granted, or contrary to the 
Cuſtom of the Villages and 
Fairs hitherto obſerved. 


Item, We will and grant, 
that ſome certain, faithful 
and diſcreet Perſon reſiding 


in London, may be appoint- 


ed a Juſtice in behalf of the 
A 2a 4 


before- 
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Cuſtoms. 


before-mention'd Merchants, 
before whom they may plead 
ſpecially, and more ſpeedily 
recover their Debts, if the 
Sheriffs and Mayors diſtri- 
bute not to them, Day by 
Day, compleat and 2 
Juſtice, that then a Commiſ- 
ſion be granted to the afore- 
ſaid Merchants, beſides this 
preſent Charter, viz. con- 
cerning thoſe [ Goods which 
are to be conveyed between 
Merchants and Merchants, 
according to the Merchants 
Law. | 

Item, We ordain and ap- 

int, and our Will and 
Pleaſbre is, for Us and our 
Heirs, that this Ordinance 
and Statute be firmly kept 
for ever, notwithſtanding any 
Liberty whatſoever which 
we or our Heirs for the fu- 
ture ſhall grant; the ſaid 
Merchants ought not to loſe 
their above-written Liber- 
ties, or any of them : And 
for and in conſideration of 
their obtaining the ſaid Li- 
berties and free Uſages, and 
our Priſes to be remitted to 
them: All and ſingular the 
ſaid Merchants for them- 
ſelves, and all others on their 
Part, have heartily and una- 
nimouſlly granted to Us, that 
for every Hogſhead of Wine 
which they ſhall bring in, or 
, cauſe to be brought in within 
our Kingdom or Dominion 
thercof ; and from whence 


bis & Hæredibus noſtris in 


Boon II, 
moratis, toram quo valeant 
ſpecialiter placitare, æ debita 
ſua recuperare celeriter, d 
Uicecomites #4 Majores eig 
non facerent de die in diem 
celeris juſtitie complemen- 
tum, & inde fiat Tommiſio 
extra chartam pzelentem 
conceſſa Mercatoribug ante: 
dictis, [cilicet, de hiis que 
kunt inter Wercatores 4 
Mercatores, ſecundum LE- 
GEM MERCATORIAM 
detouenda. 


Item, Ordinamus & Sts 
tulmus, & Ordinationem 
illam Scatutumque pro No- 


perpetuum Volumus firmiter 


obſervari, quod pro quacun- 
que libertate quam Nos vel 
Heredes noſtri de cztero 
concedemus, pꝛekati Mer⸗ 
tatores ſupꝛa⸗Icriptas Liber: 
tates, vel earum aliquam 
non amittant. Pꝛo ſupra- 
dictis autem Libertatibus 
© liberis Conluetudinibus 
obtinendig, & Priſis noltris 
remittendis eildem ſepedici 
Wercatores univerſi « ſinguli 
P20 fe & omnibus altis de 
partibus ſuis, Nobis con- 
tozditer & unanimiter con- 
teſlerunt quod de Qualibet 
Dolio vini quod addutent, 


vel adduti facient inkra Reg: 


num  Poteſtatem noſtram, 


& unde Marinariis frettum 


ſolvere tenebuntur, ſolvent 


Mois 
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eur. XII. 


nomine Cuſtumæ, duos So⸗ 
dos ultra antiquas Cuſtu- 
mas debitas, & in Denariis 
ſolbt conſuetas, nobis aut 
alis infra quadraginta dies 

uam extra Naves ay 
Terram pol ta kuerint dicta 


Item, De (uolibet Sac- 
co Lanæ, quem dicti Mer⸗ 
catoreg, aur alii nomine ip- 
ſom” ement E de Kegno 
noſtro educent, aut emi c 
equct facient, ſolvent qua- 
draginta Denarios de intre⸗ 
mento, ultra Tulkumam 
antiquam dimidiz Marcæ 
que prius kuerat perſoluta. 
Et pro Laffo Coriorum ex⸗ 
tra Regnum & Poteſtatem 
nofftram vehendozum dimi⸗ 
diam Marcam, ſupra id quod 


ex antiqua Cuſtuma antea 


ſolvebatur ; Et Cmiliter de 
trecentis pellibus Lanutis, 
extra Regnum E Poteſta- 
tem noſtram, deducendis, 
quadraginta denarios ultra 
tertum illud quod de anti⸗ 


qua Cuſtuma kuerat prius 


* 


Item, Duos Solſdos de 
qualibet Scarleta, & panno 
tincto in grano. 

Item, Decem k otto de⸗ 
narios de quolibet panno in 


quo pars grani fuerit inter- 


mixta. 


| Item, Duodecim denarios 
de quolibet panno alio ſine 


_Brano, 


f Cuſtoms. 
Nobls & Heredibus noſfris 


they are obliged to pay 
Freight to the Mariners, to 
pay to Us and to our Heirs, 
by the Name of Cuſtom, two 


Shillings over and above the 


ancient Cuſtoms due, and 
accuſtomed to be paid in 
Money within forty Days 
after the ſaid Wines are put 
on Shore out of the Ships. 

Item, For every Sack of 
Wool, which the ſaid Mer- 
chants or others in their 
Names do buy, and out of 
this Kingdom tranſport, or 
buy to tranſport, ſhall pay 
forty Pence over and above 
the ancient Cuſtom of half a 
Mark, which formerly was 
paid. And for a Laſt of 
Hides carried out of this our 
Kingdom and Dominion 
thereof to be ſold, half a 
Mark over and above that, 
which according to ancient 
Cuſtom was formerly paid, 
and likewiſe for three hun- 
dred Woolfels to be carried 
out of this Kingdom, forty 
Pence, beſides that certain 
Sum, which according to an- 
cient Cuſtom was formerly 
given. 

Item, Two Shillings for 
every Scarlet, and Cloth dyed 
in Grain. | 

Item, Eighteen Pence for 
every Cloth, in which part of 
a Grain Colour 1s intermixed, 


Item, Twelve Pence for 
every other Cloth without 
Grain, 5 


Item, 


377 


It is d 
* fe 
Sindonibus, » 
Lawn, Cam- 
brick, or other 
lac 


Item, Twelve Pence for 


every Quintal of Wax. 


And whereas ſome of the 
faid Merchants deal in other 
Commodities, as Goods 
weighed with Avoir-du-pois 
Weights, and in other fine 
Goods, as Cloth of Tarſe, of 
Silk, of * Candatis, of Hair, 
and in divers other Merchan- 
dizes, in Horſes alſo, and 
other Animals, Corn, and 
other Wares and Merchan- 
dizes of different forts, which 
cannot eaſily be put to a cer- 
tain Rate of Cuſtom : The 
faid Merchants have con- 
ſented to give Us and our 
Heirs for every Twenty Shil- 
lings Eſtimation and Value 
thoſe Wares and Merchan- 
zes, by whatſoever Name 
ey. be called, three Pence 
the Pound, upon the En- 
trance of their Wares and 
Merchandizes into our King- 
dom and Dominion aforeſaid, 
within tweaty Days after ſuch 
Wares and Merchandizes 
ſhall be brought into our 
Kingdom and Dominion 
aforeſaid, and there ſhall be 
unladen, or fold. And like- 
wiſe three Pence for every 
twenty Shillings, at the ex- 
porting of what kind ſoever 
of Wares or Merchandizes 
bought in our Kingdom and 
Dominion aforeſaid, beſides 
the ancient Cuſtoms formerly 
given to Us, or to others. 
2 ; 


Cuſtoms. | 
Item, Duodetim deng⸗ 
los de quolibet Ceræ quin- 


- Book N, 


tallo. 
Cumque de pꝛekatig Mer: 


tatoribus nonnulli eorum 


alias. exerceant Perchanyj: 
ſas, et de aliis rebug ſub⸗ 
tilibus, tut de pannis Tar: 
ſen, de Setico, de Cindatis, 
at Sera, C aliis diverlig 
mercibus, et de equis etiam, 
at aliis animalibus, Blado, 
et aliis rebus, et Merchan⸗ 
dilis multimodis, quæ ay 
tertam Cuſtumam katile 

ni non poterunt, idem 
PMertatores contellerunt 
dare Nobis et Yeredibug | 
noſtris de qualibet libra ar: 
genti eſfimationſs ſeu va- 
loris rerum et Merchan⸗ 
diſarum hujulmodi quocun: 
que nomine  cenſeantur, 
tres denarios de libra in in: 
troitu rerum, E Merchan⸗ 
diſarum iplarum in Reg: 


num k Poteſtatem noſtram 


predictam infra. viginti dies 
poſtquam hujuſmodi Res et 
Mercbandiſ= in Regnum 
er Poteſtatem noſtram ad⸗ 
duct=, et etiam ibidem ero⸗ 
neratæ, five venditæ, fur: 
rint. Et ſimiliter tres dena⸗ 
ris de qualibet libra argenti 
in eductione quarumcunyue 
rerum, & Werchandilarum 
hujulmodi emptarum in 
Kegno et Poteſtate noſtra 
pꝛedidis, ultra Cuſtumas 
ant iquas nobis, aut aliis 
ante datag. Et ſuper va: 
le et eſtimatione rerum et 

Were 
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erchandiſarum hujulmo⸗ 
de Juibus tres denarii 
de... Jnalibet libra argenti 
cut predicitur ſunt ſolven- 
bl; credatur eis per literas 
quas de Dominis aut ſociis 
ſuis oſtendere poterunt, et i 
literas non habeant, Stetur 
in hat parte iplorum mer⸗ 
catozum i p2eſentes fuerint, 
del vallettozum ſuozum in 
dem mertatozum ab- 
ſentia juramentis. | 


iq” 


Liceat inſuper Sotiis de 
Sotietate mertatozum p2e- 
ditozum infra Kegnum et 
Poteſtatem noſtram pze- 
dictam, Lanas vendere aliis 
ſotiis ſulg, et ſimiliter emere 
ab eildem abſque Cuſtuma 
lolvenda; ita tamen quod 
dittæ Lanæ ad tales manus 


non deveniant, quod de Cu- 


uma nobis debita defrau- 
demur. | 


Et præterea eſt ſciendum, 


Nuod poſtquam læpedicti 
Mertatores ſemel in uno 


loto infra Regnum et Po⸗ 


teſtatem noſtram Cuſtumam 


nobis conte lam ſuperius, 


no Merchandiſis luis in 
fozma lolverint ſupzadicta et 
ſuum ha beant inde Warran- 


tum, erunt liberi et quieti 
in omnibus alfis locis infra 


Regnum et Poteſtatem no- 
ſtram pꝛedictam, de ſolutione 


Cultumz hujuſmodi pꝛo eic⸗ 
6 


Cuſfoms. 


And over and above the Va- 
lue and Eſtimation of the 
ſaid Wares and Merchan- 
dizes: for which three Pence 
for every twenty Shillings as 
aforeſaid are to be paid; 
they are to have Credit by 
Letters, by them to be pro- 
duced from their Principals 
or Partners, and if they have 
none, let it be determined in 
this caſe, by the Oaths of 
the ſaid Merchants, or in 
their Abſence, of their Ser- 
vants. | 
Moreover, It may be 
lawful for the Society of 
the.Merchants aforeſaid, to 
ſell Wool to the Fellows of 


the ſaid Society, and likewife 


to buy the ſame one of an- 
other within our Kingdom 
and Dominion, without Pay- 


ment of Cuſtom : Provided 


that the ſaid Wool come not 
to ſuch Hands whereby we 
may be defrauded of our 
Cuſtoms, | 


And furthermore be it 


known, that after the ſaid 
Merchants have once in any 
one Place within our King- 


dom and Dominion paid our 
Cuſtoms granted, as afore- 


ſaid, to Us, for their Mer- 
chandizes in form aforeſaid, 


and thereupon they have 


their Warrant, they ſhall be 
free, and unmoleſted in all 
other Places within our King- 
dom and Dominion, from 
Payment of the ſaid 3 

: or 
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Cuſtoms. 


for the ſame Commodities or 


Merchandizes by the ſaid 
Warrant, whether ſuch Mer- 
chandizes remain within our 
Kingdom and Dominion, or 
are carried out, except Wines 


which, without our Leave or 


Licence as aforeſaid, are by 
no means to be exported out 
of our Kingdom. 

We will alſo, and for Us, 


and our Heirs grant, that no 


Exaction, Priſe or Loan, or 
any other Burden ſhall be im- 
poſed in any Part or Meaſure 
on the Perſons of the ſaid 
Merchants, their Merchan- 
dizes, or Goods, contrary to 
the Form before expreſſed 
and granted. 


Witneſs hereto, the Reve- 
rend Fathers, Robert Arch- 
biſhop of Canterbury, Pri- 
mate of all England, Walter 
Biſhopof Coventry and Litch- 


Field, Henry de Lacy Earl of 
Lincoln, Humphrey de Bobun, 


Earl of Hereford and Eſſex, 


and Conſtable of England, 


Adomarus of Valentia, Gal- 
frid of Geynvil, Hugh de le 
Walter de Bello 
Campo,Steward ofour Houſe, 
Robert of Bures, and others. 
Given by our Hand at Weſt- 
minſter the Firſt Day of Fe- 
bruar y. 


\ 


Book II. 
demMerchandiſis, ſeucher⸗ 
cimonits per idem Warran; 
tum, five hujulmodi mer⸗ 
cbandiſe infra Regnum et 
Poteſtatem noſtram rema⸗ 
neant, five exterius deferan- 
tur, Exceptis vinis que de 
RegnoEPoteſfate pꝛedittig, 
ſine voluntate et licentia nof: 
tra ficut predictum eft, nul⸗ 
latenus educantur. 

Volumus autem, ac pro 
Nobis & Hezaredibus noſtris 
concedimus, Muod nulla 
Exattio, Priſa vel Preſtatio, 
aut aliquod aliud onus ſuper 
perſonas mercatoum p1e- 
dixozum, merchandiſas, ſeu 
bona eozundem aliquatenus 
imponatur, contra fozmam 


expreſſlam ſuperius, & con⸗ 


ceflam. 


Hits teſtibus venerablli⸗ 
bus Patribug Roberto Can- 
tuarienſi Archiepiſcopo totius 
Angliæ Primate, Waltero 
Coventr. et Litchf. Cpiſtope, 
Henrie de Lacy, Comite 
Lincoln, Humfrido de Bo- 
hun, Comite Hereford. & 
Eſſex. at Conſtabular. Ang]. 
Adomar. de Valentia, Gal- 
frido de Geynvill, Hugone 
de le Spencer, Waltero de 
Bello Campo Seneſcallo 
Holpitii noſtri, Roberto de 
Bures et aliigs. Dat. per 
manum noſtram apud Welt, 
pꝛimo die Febr. 


Upon an Information for not paying of Cuſtom for Li- 


nen Cloth, the Caſe was thus: The Defendants were born 


within 
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Tuſtoms, | 38 1 
within the Realm, their Father being an Alien, but their 
Mother was born here, the Queſtion was, whether the De- 
ſendants ſo born ſhould pay Aliens Cuſtom or not? Becauſe 
the Attorney General ſaid, that Directions were lately given 
in Scaccario, that the Iſſue of Aliens for the firſt Genera- 
tion, ſhould pay Aliens Duties ; but here the Defendant's 
Mother was Engliſh, and the Court gave Liberty to find it 
ſpecially ; but the Plaintiff would not inſiſt upon it, becauſe 
ſome part of the Goods were clearly forfeited, for not pay- 
ing any Cuſtom at all, or making any Offer to pay it, ſave 
only by Poſt-entry after Seizure, and a Month lacking 3 
Days after the firſt Entry of the Quantity and Parcels at the 
Cuſtom-Houſe. And a Verdict paſſed for the Plaintiff for 
that Part only, Hardreſs. 335, 336. 

If Goods are landed, and the Cuſtom paid at one Port, Goods con- 
and afterwards the Goods are conveyed croſs the Land, or Mon 3 
by Sea, to another Port, Cuſtoms ſhall not be paid for mall hoy. 
them at the ſecond Port, and that this is not within the Cuſtom twice. 
Stat. of 3 H. 7. cap. 7. 1 Sid. 264. Bruen. v. Roe. 

| Bancks had ſeized Cambricks and Hollands, becauſe they 
were landed-at Dover without paying Cuſtom ; and it was 
afterwards agreed, that the Owner ſhould pay the Cuſtom, 
and have higgGoods again, and ſo it was done; whereupon 
an Information was brought againſt Baxks for the Goods on 
the Statute 3 H. 7. c.7. and hepleaded not guilty, and gave in 
Evidence, that the Goods were entered in the Cuſtom-Houſe 
Book. But per Curiam, that was no Diſcharge to him for 
the Miſchief ; for then when Goods are forfeited, every 
body will redeem them by paying Cuſtom : And therefore 
the Goods being once forfeited ſhall be the King's without 
Redemption, and the Officer is not diſcharged by deliver- 
ing them over, as in Trover. } 


CHAP. XII. 


The Plaintiffs were Farmers of the King of his Cuſtoms, Compoſitions 


and the Defendants brought into Port a Ship with Goods with = Far- 
and unladen, the Cuſtoms not paid: After they compound- Porteiums. 
ed with the King for the Forfeiture, (which the Farmers 

had not in their Grant) after the Farmers brought Debt 

againſt them for the Cuſtom of twelve Pence per Pound. 

The Defendants pleaded this Matter in Bar; and upon De- 

murrer Judgment pro Quer. for this Reaſon, becauſe the 


twelve Pence in the Pound became a Duty by bringing the 
| Goods into the Haver, and a Chattel veſted, By Tanfield, this 


2 | Cuſtom 


95 Cuſtoms. Book II. 
Cuſtom is due, when a Ship is brought within an Haven 
with intent to unlade there, but not when they are cal 
over- board by Tempeſt. Salter and Garraway againſt 
Malapert. 1 Rolls Rep. 383. 

Duty for Salt Salt taken from a Spaniard by a Dutchman, by Com. 
_ a miſſion from Scotland, and brought into Scotland, and from 
. thence into England, the Duty ſhall be paid for it as Scorch 
| Salt: But if it had been taken by Eugliſb Commiſſion, and 
3 Ab. 510. only put into Scotland, it ſhould pay as Engliſh or Foreign 
Salt, within the Meaning of the Statutes of the 12 Car, 2, 

cap. 18. Sec. 16. and 14 Car. 2. cap. 11. Sep. 38. 
Sir Jobs Da- VIII. Subſidy is 4 Duty payable for Merchandizes ex- 
— 2 A | 3 and imported, granted by Act of Parliament for the 


3 ife of the King. And are, . 
% 3. Aids and Subſidies payable out of Native Commodi. 
©. ties exported and imported. _ 1 

Fide the Stat. 2. Tunnage, which is a Subſidy out of Wines of all forts; 


Fostage aud and Peundage, which is a Subſidy granted out of all Com. 
maodities exported and imported, except Wines and ancient 
Staple Commodities, and is the twentieth Part of the Mer- 
chandize, Impoſts or Duties payable for Merchandizes ra- 
ted and aſſeſſed by Parliament; and then they are in the 
Nature of Subſidies impoſed by the King's Prerogative. 
The Rates are generally agreed on by the Commons 
Houſe of Parliament, and are expreſſed in a Book com- 
monly called the Rates of Merchandize; that is to ſay, the 
Subſidy of Tunnage and Poundage, and the Subſidy of 
Woollen Cloaths or old Drapery, and are ſubſcribed with 
the Hand of the Speaker. | 
IX. All Merchant-Strangers bringing in any ſort of 
Wines, fre to pay thirty Shillings on the Tun over and 
above the Rates which the Natives pay, including twenty 
wn Shillings the Tun formerly paid to his Majeſty by the 
Ni in tit. Name of Soutbampton Duties, for all Wines of the Growth 
Priſage.. of the Levant; for which ſort of Wines, the Stranger is 
Alſo to pay to the Uſe of the Town of Southampton for 
every But or Pipe Ten Shillings. 0 


Aliens are likewiſe to pay the ancient Duty of Butler- 


0 age, which is Two Shillings per Tun. 
Directions in Rule, That ry Wines as ſhall be landed in any of tht 


Out. Poris, and Cuſtom paid, and afterwards brought to the 


Fort of London by Certificate, ſhall pay fo _— 
| . . 10 
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Caar. XII. Tuſfoms. | 383 
n, cen as they paid port of the Duty due in the Port of | 
ondon. . ä ; 1 
a — every Tun of Beer to be exported in ſhipping Eng. Directions in 
% built in Money muſt be paid Two Shillings : And for Poundage. . 
n- MW every Tun of Beer exported in any other Shipping in Mo- 
m ney Six Shillings. | | 151 1 67 40 
5 X. If there ſhall happen to be brought or carried out of 
id this Realm any. Goods liable to the Payment of Cuſtom and 
mn MW Subſidy which are omitted in the Book of Rates, or are not 
2 now uſed to be brought in or carried out, or by reaſon of 
the great Diverſity of the Value of ſome Goods could not 
be nted; in ſuch caſe every Cuſtomer or Collector for the 
je Time being, ſhall and may levy the ſaid Cuſtom and Sub- 
ſidy of Poundage according to the Value and Price of ſuch 
Goods to be affirmed upon the Oath of the Merchant in the 
Preſence of the.Cuſtomer, Colle&or, Comptroller and Sur- 
3 yeyor, or any two of them. 5 0 4 
5 XI. Every Engliſbman ſhall pay for every ſhort Cloth Directions for 
t containing in length not above 28 Yards, and in Weight the Paymene 
- not above 64. Ib. white or coloured, by him to be ſhip- - Oy 
- ped and carried out of this Kingdom, Three Shillings Four Cloth, orolds | 
2 Pence, being after the Rate of Two Farthings and half a Drapery. . 
Farthing per Pound Weight. | : 
$ And fo after that rate for all other ſorts of Cloths of 
- greater Length and Weight, allowing not above T wenty- 
e eight Yards, and Sixty-four Pound to a ſhort Cloth ; that 
f is to ſay, for every Pound Weight over and above 3 
h four Pound, two Farthings and a half Farthing : And for 
all other forts of leſſer Cloths to be allowed to a ſhort 
Cloth; that is to ſay, every Stranger ſhall pay for every. 5%» 
ſhort Cloth cont. in length not above 28 Yards, and in 
Weight not above 64 lb. white or coloured, by him to be 
ſhipped or carried out of this Kingdom, Six Shillings Eight 
< beſides the old Duty of One Shilling and Two - 
And ſo after that rate for all other ſorts of Cloths of 
ater Length and Weight; and for all ſorts of leſſer 
Cloths to be allowed to a ſhort Cloth; that is to ſay, 
Dorſet and Somerſet Dozens, Rudge-waſhed, Cardinals, 
Pin-wbites, Straits, Statuets, Stockbridges, Taveſtock, ſeven _ 


* I ff cach fort ſhall be allowed to a ſhort Clou. 
4 e : Tauntonsy 
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Cuffoms. Boox ll. 
Tauntons, Bridgwaters, and Dunſtars, the fifty not ex. 
ceeding 64 lb. in Weight; Devon. Dozens containing 12 


or 13 Yards, in Weight 13 lb. five to be allowed to a ſhon 


Cloth. X 

Ordinary Pennyſtones, or Foreſt Whites cont, between 12 
or 13 Yards, and in Weight 28 Pounds, Shorting Peny. 
"ſtones cont. 13 or 14 Yards, and in Weight 35 Pounds un- 


ſeized, four to be allowed to a ſhort Cloth. 


Narrow Yorkſhire Kerſies Whites and Reds, cont. not 
above 17 or 18 Yards, and in Weight 22 Pound. Hamp- 
ſhire ordinary Kerſies, Newberry Whites, and other Kerſies 
of like making cont; 24 Yards, and in Weight 28 lb. Sort. 
ing Hampſhire Kerſies cont. 28 Pound, and in Weight 32 
Pound ; three of them to make a ſhort Cloth. 
Northern Dozens, ſingle ſorting Pennyſtones:cont. between 
13 and 15 Yards, and in Weight. 53 Pound frized, two of 
them to make a ſhort Cloth. 

And the Northern Dozens double, one to be accounted 
for a ſhort Cloth. 


All which ſhall go and be accounted for ſhort Cloths, 


and ſhall pay after the rate of the ſhort Cloth before rated, 


and for over- weight two Farthings and One-half the Pound. 
The new ſort of Cloth called the Spaniſb Cloth, other- 

wiſe Narrow Lift, Weſtern Broad Cloth not exceeding 25 

[Yards in Length, and 43 Pounds in Weight, to be account- 

ed Two-thirds of the ſhort Cloth before rated. 

And for every Pound Weight exceeding 43 Pounds, 

Two Farthings and half Farthing the Pound Weight. 

Cloth Raſhes, alias Cloth Serges, cont. 30 Yards weigh- 


ing 40 Pounds, to be accounted Two-thirds of the ſhort 
Cloth before rated. | 


And for every Pound exceeding 40 Pound Weight, 
Two Farthings and half a Farthing the Pound Weight. 
And for any other ſort of Woollen Cloth of the Old or 
New Drapery, and not mentioned in that Book, to pay 


Two Farthings and half à Farthing the Pound Weight: 


And for any other ſort of Woollen Cloth of the Old or 
New Drapery, and not mentioned, is to pay Two Farthings 
and half à Farthing for the Subſidy of every Pound thereof, 
Buy the Book of Rates annexed to the Act of Tunnage, 


and Poundage 51. per Cent. are allowed to the Merchants 


out of the Subſidy tor Poundage, and 10 J. more for ready 
B 1 ee 


. We 


A 7 * 
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CEuktoms. 
Money: And whereas 12 d. in the Pound is due and pay- 
able to the King for Poundage, 6 d. in the Pound more is 


given by another Act called the Additional Duty. And 


whether or not 5 J. per Cent. ſhall be allowed out of this 


* 


Additional Duty, or not, was the Queſtion. Per Curiam, Papillion, v. 


31 per Cent. ought to be allowed out of the Additional Sir Jh 


ion. 


Duty, as well as out of the 12 d. per Pound; for it appears 


Hare 


in divers Places of the Book of Rates, that 64. in the — 


Pound is looked upon as part of the Subſidy of Poundage, 
and 51. is to be allowed out of all Subſidies, The Book 
of Rates is incorporated into the Act of Parliament, and is 

t of it, ſo that whatever is there muſt be taken as com- 
priſed in the Body of the Act itſelf, ; 

"Since our Author wrote, there have been ſeveral ſevere 
Statutes againſt running uncuſtomed Goods; but as it 
would too much enlarge this Work to give Abſtracts of 
them here, -we ſhall do little more than refer to thoſe of 
them which are moſt remarkable ; the rather, becauſe the 
Offences cognizable by them are moſtly at Land, and 
triable by the Courſe and in the Courts of the Common 
1 " | | 11 ; g 0 
By Statute 5 Geo. I. cbap. 2 1. F. 34, 35. If Perſons armed, 
tumultuouſly aſſembled, to the Number of Eight or more, 


foraibly-hinder, beat or wound an Officer of the Cuſtoms 


in the due Execution of his Office, they are to be tranſport- 
ed, not exceeding ſeven Years ; and returning within that 
Time is Felony without Benefit of Clergy. 

The Statute 9 Geo. II. chap. 35. was a kind of general 
Pardon to all Offenders concerning the Cuſtoms ; it enume- 


rates many Offences, and acquits all Perſons guilty of them; 

but under ſome Reſtrictions, viz. any Perſon ine the 
nade him 

able to Tranſportation, will be a Felon without Clergy, 


Benefit of that Act for any of the Offences which 


iFhe again commits any ſuch like Offence, _ 

And by the fame Act three or more Perſons armed, who 
aſſemble to aſſiſt in running, c. uncuſtomed Goods are 
Felong, and to be tranſported for ſeven Years ; and return» 
ing within that Time is Felony, ſans Clergy. 
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P. XIII. 


Df Jmpolitions Subſequent, Conditional, Tem: 
io pozary, &c. | 


I. Of Impoſitions on the Manufac- 
tures of France, by Lex Talionis. 

II. Ox Vinegar, Perry, Cyder, and 
Rape, Cuftoms payable by Denifons 
and Strangers, and Logwood 
made importable. 

III. Or Ships that hawe not two 
Decks, and 16 Guns. 

IV. On Salt, Beer, Cyder, Perry, 
Vinegar, a ger Duty. 

V. Of the Duty called Coynage, 
and upon what impoſed ; and the 


temporary Impoſition called the 


Additional Duty. 

VI. Of Goods particularly imported 
by Aliens; and Rules for petty 
Cuſtoms, and other Matters re- 
lating to Duties. 

VII. Of Aliens Cuſtoms on Fiſh and 
other Commodities, and Rates 
upon the ſame. 


I. THERE are ſeveral 
the Duties payable 


VIII. Impofitions on Foreign Liquy; 
and Rates on the ſame. 5 
IX. Of Native Commodities, and 
ſuch as were formerly prohibited, 
may be tranſportgd, paying certain 
Duties. 

X. Beer, &c. Exported ; Shin, 
Leather, &c. tranſportable, jay- 
ing certain Duties—Bullion and 

Coin only excepted. 

XI. Of Species importable by any 
Nation. | 

XII. Of great and leſſer Officer; 
Fees, and of Goods not paying one 

- Pound Cuſtom in or aut, what 
Fees io be taken. 

XIII. Voluntary Gifts from ſont 
Pe no Bribes ; and Rates a- 

J. Gout Payment of Fees. 

| XIV. Of Allowances for Jun, 


what. 


— AM 


| 


— 


Duties impoſed ſubſequent to 
by the Book of Rates, and 


Tunnage and Over and above the ſame ; that is to ſay, on all Ships be- 


Poundage, and longing to the French King's Subjects, which ſhall lade or 
the Boo 


Rates. in any Paſſenger, or pay 20 5. per Tun: This was in Re- 
12 Car. 2. turn for the French King's impoſing the Value of 50 So/z 
on every Engliſh Ship; this Complement laſted but three 
) hang longer than the French King's; his removed, ours 
rops. | 
This collected II. So likewiſe on Vinegar, Perry, Rape, Cyder, and 
as the Tun- Cyder-eager imported from Foreign Parts per Engliſh, ſhall 
Pour _ . anſwer Six Pounds Ten Shillings per Tun; if by Strangers, 
Poundage is , | "0 
directed. then but Six Pounds. 


But if they ſhall export, then Three Pounds Ten Shil- 


14 Car. 2. c. 11. lings per Tun ſhall be repaid to the Engliſh, and Four 


For prevent. Pounds Fifteen Shilli id t 5 
ing of Frauds, ounds Fifteen Shillings to be repaid to Strangers. 


— 


of unlade any Goods in this Kingdom, or ſet on Shore or take 


2 The 
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The Statute of Eliz. prohibiting the Importation of 


Logwood, repealed ; and the ſame may be imported, pay- !4Car-2.c.11. 


ing g J. per Tun: And in caſe of Exportation, then to be 
repaid 41. per Tun. 
III. The Parliament taking likewiſe again into conſide- 
ration the Encouragement of Trading in Ships of Force, 
have impoſed on all Goods and Merchandize imported and 
exported from and to the Mediterranean Sea, beyond Ma- 
laga, in any Ship that hath not two Decks and Sixteen 
Pieces of Ordnance mounted, and two Men to each Gun, 
to pay over and above the Rates impoſed by the Book of 
Rates one per Cent. This does not extend to Ships laden 14 Car. 2. 
with Fiſh, or half laden with Fiſh and other Commodities. . 11. 
IV. So likewiſe on Salt out of Scotland into England, One 
half: penny per Gallon. 
Again, there is impoſed on Wines, Vinegar, Cyder and 
Beer, Ten Shillings per Tun; and on Brandy and Strong- 
waters Twenty Shillings per Tun. For the Coinage Duty, 
the Monies that ariſe on this Duty are to be paid at the 
Cuſtom-Houſe to the Collectors and Officers, to be by them 
kept apart from all other Monies, and paid quarterly into the 


Exchequer without Salary or Fee: The Goods are forfeit- 18 Car. 2. | | 


able for Non-payment of this Duty; and the ſame is to be. 5. 


repaid, if the Goods are tranſported within one Year. 


V. There was likewiſe an Impoſition of 12 J. per Tun 22Car. 2. c.3. 
on Spaniſh Wines, and 8 J. per Tun on French Wines and 
Vinegar, which was but temporary, and ended the 24th of 
June 1678. 

VI. There are alſo Duties payable by all Aliens for Per Act of 


Goods imported in Aliens Ships, commonly called Navi- Nav. 12 C. 


: s cap. 18. Vide 
ation Duties. | the Statutes 
So likewiſe all Goods of the Growth, Product, or Ma- and the par- 
nufacture of Muſcovia or Ruſſia, and alſo of Turkey. | — Sa 


Note, That in all caſes where petty Cuſtom inward 1s 
payable, it is to be underſtood of the fourth Part of the full 
Subſidy, according to the Rates and Value in the Book of Kult. 
Rates, before the 54. per Cent. is deducted. | , 
Note, Wines of all ſorts imported are to pay Aliens Duties. „ — 
Note, That the Neat Subſidy of Vinegar, Perry, Rape, of Strangers 
Cyder, and Cyder-eager both in London and Out-Ports, is Duties upon 


merated there: 


the ſame with the Subſidy of French Wines, payable in 18. 2. Vid 
London. > | ED Table of 
; OO, B b 2 VII. French Wines 
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388 | Cuffoms. 
AR of Narij- VII. So likewiſe there is a further Impoſition called 
+ 17 _ Aliens Cuſtom for all Fiſh, Oil, Blubber, Whale-bone, or 


ar. 2. Co 18. 


AR of Trade, Whale- fins, not being caught in Veſſels belonging to Eng. 


25 Car. 2. e. 7. liſh Men, are to pay double Strangers Cuſtom. 
ide Stat. So likewiſe Cuſtom and Impoſt to be paid for ſeveral 
13 — forts of ſalted or dried Fiſh not imported in Ships Eng1;g 
merated. built, or belonging to Exgland, and not having been ſtifled 

Rule. and caught in ſuch Ships.  _ | 
+ ' Upon'which ACT; Note, That the 5 J. per Cent. is not 

to be allowed of the Petty Cuſtom. 
12Car.23,24. VIII. There is likewiſe an Exciſe or Impoſt upon Fo- 
22 Car. 2.4. reign Liquors imported; that is to ſay, Beer or Ale 65, 
| per Barrel; Cyder or Perry the Tun Ten Shillings ; Brandy 
or Strong waters perfectly made, 8 d. per Gallon. 

15 Car. c. 11. If any of thoſe Goods be landed before thoſe Duties be 


fully paid, and Warrant ſigned, and without Preſence of 


an Officer, they are forfeited, to the Informer half. 
IX. There are likewiſe Duties impoſed on ſeveral Com- 
modities Exported by ſeveral Acts of Parliament ſubſequent 
to the Act of Tunnage and Poundage. 


AR for Trade, Coals tranſported in Engliſb Shipping and Navigation 


5 Car. 2. for his Majeſty's Plantations, in lieu of all Cuſtom, ſhall pay 
67. only for one Chaldron of Netcaſtle Meaſure 15. 84. For 


one Chaldron London Meaſure 15. provided good Security 


be given for landing the ſaid Coals accordingly. 
There are likewiſe ſeveral Native Commodities and Cattle 
lage, 22 Cars prohibited by divers Acts of Parliament not to be tranſported 
unleſs ſold under ſuch Prizes; but non obftante they may 
e e be exported, paying Cuſtom according to the Book of 


22, 23c er 2. X. There is likewiſe an I mpoſition on Beer, Ale, and 


20 Car. . Mum to be exported, to pay 15. per Tun and no more; 


s. - but this is but pro tempore for Six Years. 


_:Solikewiſe Leather of all ſorts, Sheep-ſkins, Calye-ſkins, 


20 Car. 2. tanned or dreſſed, non obſtante any former Law, paying for 
Fab. 5. Feach hundred Weight cont. 112 J. Weight One Shilling and 


no more: This ended on the 25thigf March 1675. and 
both of them to the End of the next Seſſions of Parliament 
er „ | | 


Aa ber rade, Likewiſe all ſorts of Foreign Coin or Bullion of Gold or 


15 Car. 2. Silver may be Exported without paying any Duty or Fee 


e forthe fame, Entry being firſt made in the Cuſtom-houſe 
* n $3 4% | ; A 45 5 i & 1.2% 
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the like for Diamonds, Precious Stones, Jewels, and Pearls 
of all ſorts. | 5 | 


| Ph, Gourtrey againſt Bower. 


| like not long ſince adjudged in the Common Pleas (on a ſpecial Verdict found at St. Ea. 
and Bury in Suffolk) about Mich. 25, or Hill, 25, & 26 Car. 2. | 
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XI. All Perſons whatſoever may import from any Place Proclam. Car. 
Regis, Dec. 20. 


beyond Sea in Engliſo Ships, Mace, Nutmegs, Cinamon, 424g. 26. 


Cloves into England, Wales, Ferſey, Guernſey, paying the 1663. But ſee 
Cuſtoms thereof. Provided before the lading thereof they 14 Car. 2. con- 
give notice to the Commiſſioners or Farmers of the Cu- cerning Cu- 
ftoms, of the Tenn and Quality they nies to lade, ſtoms. 

with the Name of the Veſſel in which they intend to import 


| the fame, and procure a Licence under the Hands of the 


fad Farmers or Commiſſioners, or any three of them for 


Mete, If Goods are wrecked, and the Lord ſeizes them, 
jet they ought not to pay Cuſtom, * So held by Three Fa rene 
Jultices, contra. Chief Juſtice Treby, Trin. 11 W. 3. Co. fl. 224. Tord 
5 Cobham's 
Caſe. The 


the importing the ſame, 


XII. Fees and Allowances due and payable to the Of- 
ficers of his Majeſty's Cuſtoms and Subſidies in the Port of 
London, and the Members and Creeks thereunto belonging; 
that is to ſay, to the Officers of the Petty Cuſtoms Out- 
wards, Subſidy Outwards, Petty Cuſtoms Inwards, Subſidies - 
Inwards ; Great Cuſtoms, Clerks Fees Inwards and Out- 
vards,'the King's Waiters being in number Eighteen, the 
Regiſter of the King's Warrants, the Uſher of the Cuſtom- 
houſe,” Gaugers of French Veſſels, chief Searcher, and his 
Majeſty's five under Searchers in the Port of London; and 
the two Searchers at Graveſend, were all ſet and entred in a 
Table; the ſame: was ſettled by the Commons Houſe of 
Parliament, and ſigned by the Right Honourable Sir Ed- Virtute cujuſ. 
ward Turner, late Lord Chief Baron of his Majeſty's Court 4m Ord. 4 


Dom. Com. 


of Exchequer, and then Speaker to the Commons Houſe of 554 
Parliament; at which time the Queſtion being put, that Mazj, 5 
for all Goods not paying One Pound Cuſtom in or out, Car. 2. Rgin 
there ſhall be but alk Fees taken for all Cocquets, War- 
rants, Debentures, Tranſires, or Certificates, it was reſolved 
in the Affirmative. FOE gs. 
XIII. Societies or Companies trading in a joint Stock, 
and making but one ſingle Entry, the Adventurers being 
many, the Table of Fees does not hinder, but the Officers 
> - B b 3 and 
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Tare and 
Tret, the firſt 
is the Weight 
of the Caſk, or 
Bale, or Co- 
vering, where- 
in Goods are 
packed; the 
other is a 
Conſideration 
allowed in the 
Weight for 
emptyi 
reſelling the 


Cuſffoms; Book II. 
and Waiters may receive ſuch Gratuity as the Company 
voluntarily give. | 

All Goods under the Value of 5 l. in the Book of Rates, 
paying Subſidy the Sum of 5 s. or leſs, ſhall paſs without 

ayment of Fees. | 

Engliſh Merchants that ſhall land out of one Ship at one 
time, (although the Receipt of the Subſidy be diſtributed 
into ſeverg l Offices) ſhall not pay any more than for a ſingle 
0 

The Goods of Partnerſhip to paſs as if the Propriety 
were in one ſingle Perſon. | : 

Fiſh by Engl; in Engliſþ Shipping or Veſſels Inwards or 
Outwards all along the Coaſt, to pay no Fee. I 

Poſt- entries Inward to paſs without Fee under Five Shil- nf 
lings; if above Five Shillings, and under forty Shillings, 
then Sixpence : But if the Cuſtom to be paid exceed 405. 
then full Fees. es 

The Merchant ſhall pay for all Goods opening that ſhall 
be ſhort entred above 105. Cuſtom. br 

The Merchant ſhall pay for weighing of all Goods that MW y! 
ſhall be ſhort entred above 205. Cuſtom. + 

The Merchant 1s not to be at any Charge, if duly entred, 

XIV. «There is likewiſe to be allowed to the Merchants v 
a certain Abatement called Tare, for Goods and Merchan- | 
dize, the which is reduced into a Table, and cannot be 
deviated from in any caſe within the Port of London, with- ] 
out ſpecial Direction of the Commiſſioners or Farmers; or 
in their Abſence of the Conſent of the General Surveyors ; 
and Surveyor of the Ware-houſe, or of two of them at the 
leaſt, whereof the Surveyor of the Ware-houſe to be one; | 
and in the Out-Ports not without the Conſent and Advice | 
of the Collector and Surveyor : Or where there is no Sur- 
veyor, by the Collector himſelf, giving ſpeedy Notice to the 
Commiſſioners or Farmers of the Reaſon of ſo doing. 


CHAP, 
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C HAP. XIV. 


of Scavage, Package, Pozterage, water- 
Baillage, Pozts, Members, Creeks, the 


Pozt of London, and 
and unlade in. 


[. Scavage, what, where payable, 

to whom. | 

II. Who pay the ſame, and how re- 
lated and governed. 

. Goods omitted in the Sca- 

yage Table of Rates, how to 


* 07 Package, how governed, 
and where payable. 
v. Where Strangers ſhall pay as 


of old. 
VI. Of Packers, Water-fide Por- 


ters, what Duties Strangers are 


Places lawtfub to lade 


VIII. Of Ports, Members, and 
Creeks ; what are meant and 
under ſtood by them as in refe- 


rence to action, lawful or un- 


_— 

IX. The ſeveral Ports, Members 
and Creeks in England, and 
Wales. 

X. Of the Extent of the Port of 

— London. 

XI. Of the ſeveral Keys, Wharfs, 
and other Places lawful for lang- 
ing of Goods. | 

XII. What Goods are excepted, 


— oa - 
\ —- _ 
W=-2 2 


to for ſhipping out their 
Goole, which may be ſhipped or landed at 
VII. Of the Duty of Water-| other Places. a f 
Baillage. 


I CCAVAGE is an ancient Toll or Cuſtom exacted by 
© Mayors, Sheriffs, Sc. of Merchani-Strangers for 
Wares ſhewed or offered to Sale within their Precincts, 
which is prohibited by the Statute of 19 H. 7. cap. 8. in 
a Charter of King Henry the Second to Canterbury, it is 

written Scewinga. | 
The City of London ſtill retains the Cuſtom, of which in 
an old printed Book of the Cuſtoms of London it is there 
mentioned, and how to be diſpoſed ; of which Cuſtom, 
halten del apperteyneth ro the Sheriffs, and tbe other 
halfen del to the Holtys, in whoſe Houſes the Mer⸗ 
chants been lodged; And it is to wet that Scavage is rhe 
Shew, by Tauſe that Merchants ſhewen unto the Sheriffs 
Merthandizes of the which Cuſtoms ought to be taken oze 

that any there be ſold, cc. : 
B b 4 II. 
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22 H. 8. . 8. II. The Scavage that is taken conſiſts of two Parts, that 


Per Order of III. Note, All Goods mentioned in the Table of Scavage, 


K. Charles I. and not mentioned in the Table of Rates, ſhall 
ſubſcribed by ch > pay after 
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Cuſtoms. | Boo K Il, 


which is payable by Denizens, and that which is required 
of Aliens: And that all Perſons ſubject to ſuch Duties 
might not be impoſed upon, there are Tables mentioning * 
the particular Duties ſet up and approved by the Lord Chan. 
cellor, Treaſurer, Preſident, Privy-Seal, Steward, and tyo 
-, Juſtices of the King*s-Bench and Common-Pleas ; and hy 

them ſubſcribed, or any four of them at leaſt : The which 
Duties are on Goods Inwards and Outwards. 


William Lorg the Rate of One Penny in the Pound, according as they are WW and 
Biſhop of Lon. Expreſſed and valued in his Majeſty's Book of Rates, and {ma 


don, N Earl of all others not expreſſed therein, ſhall pay the fame Rates Ho 
ra bd » according to the true Value. | Sk 


* Note, That all private Baulks 8 Inches ſquare and up- W. 


and Lord wards, are by the 2 3d Article annexed to the Book of Rates and 


of : 2 Liuleton. 2 


reputed Timber, and valued at 3 d. the Foot, 30 Foot pu 
making one Load, the Value, of which is 12 5. 6 d. and the of 
Subſidy for one Load 3; of One Penny, or One Half. penny gr 
and half One Farthing, out of which the 5 per Cent. is to D 
be deducted. - - . ſo 
IV. There is likewiſe another Duty called Package, the C 
which is likewiſe ſet and rated in a Table, and the which is m 
taken of all the ſeveral Commodities therein mentioned. ar 
All. Goods not mentioned in that Table, are to pay for 1 
Package Duties, after the Rate of, One Penny in the Pound, g 
according as they are expreſſed or valued in his Majeſty's 
Books of Rates, and all pthers not expreſſed therein ſhall t 
pay the ſame Rate according to their true Value. c 
For every Entry in the Packers Book for writing Bills to | 
each Entry Outward, as uſually. they have done, 12 d. 
V. The Strangers are to pay the labouring Porters for 
making up their Goods, at their own Charge, as always 
they have done. on ER - 
Strangers are likewiſe to pay the Water-ſide Porters be- 
longing to the Package Office, ſuch Fees and Duties for 
Landing and Shipping their Goods, as they uſually have 
hh, IETIIRER 
VI. The Packers Water- ſide Porters have Tables of Du- 
ties for landing of Strangers Goods, and for the Shipping 
out their Goods; and Goods not mentioned in the Table 
"Tr SE. i are 
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3 
ze o pay Portage Duties as other Goods do of like Bulk 
or Condition therein expreſſec. 8 
MI. There is another ancient Duty called Water Bail- 
ive, which the City of London have received time out of 

d, viz. for all Goods and Merchandizes imported as 
well from any Port within the Realm to the Port of Lon- 
Jan, as from any Part out of the Realm to the ſame, and 
ſo the like Duties (with ſome Variances) for all ſuch Goods 
2s ſhall be exported from the Port of London to any other 
Port within the Realm, . ſo likewiſe without: Of this Duty 
all the Citizens and Freemen of the City are exempted 3 
and though the ſame is very ancient, and was once but“ 5 Jah, 1 
mall, in regard, within Memory, it was looked upon as an 2%. 
Honour for a Merchant to be a Citizen of London, and ſo K. 2 7. 
conſequently freed; but now, eſpecially ſince the late 
Wars, abundance of Perſons eminent both for Honours 
and Eftates being unwilling to entangle themſelves in the 
publick Affairs of the City, do refuſe abſolutely to accept 
of the Freedom of the ſame, ſince which there have been 1 Aug. 21R.2. 
great Conteſts with thoſe Traders; and though the Coaſt _—_—— 
Duties have been agreed to, yet the Foreign now ariſing to led Bas 
ſome confiderable Value, is highly diſputed. And though horn, fol. 96. 
Charters, Acts of Parliament, Common-Councils, conti- & 97. Reper- 
nued Tracts and Foot-ſteps of ancient Evidences and Records 9 146. Aug. 
are yet extant to evince and make out the moſt apparent 2 GA. 3 Fac. 
Title that may be, the ſame nevertheleſs labours under the &c. 
greateſt Difficulty amidſt the Diviſions of its Proprietors. 
VIII. Port, or locus publicus, are thoſe Places to which Portus gua 


| the Officers of the Cuſtoms are appropriated, and which Piet non 


contain and include all the Privileges and Guidance of all 
Members and Creeks thereunto allotted. ﬀÞÞ>*c dis inſervit, 

5 | N | fed ut naves 
ibi tutum receptaculum habeant, & jure debito ac ſecuritate fruantur Navigantes, quatenus 
innocuum iter & flationem guærunt. Hinc Portus & Nawalia privilegio pacis publicæ gau: 
oo Arg. 1. Leg. 1. F. /tationem D. de flum. cap. 2. Fur. Nautic. Sued. c. 1. J 1. 
4: . 4+ . 8 8 ys 8 $ 3 — * . ; | | 


- oa 


Members are thoſe Places where anciently a Cuſtom-houſe 


hath been kept, and Officers or their Deputies attending, 


and are lawful Places of Exportation or Importation. 

_ Creeks are Places where commonly Officers are or have 
been placed by way of Prevention, not out of Duty or Right 
of Attendance, and are not lawful Places of Exportation or 
7 N 2 | 


1 | 1 Importation 
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Importation without particular Licence or Sufferance from 
| | the Port or Member under which it is placed. 
Portus ef con- IX. The ſeveral Ports and Members as now they account 


eluſus locus quo 
— | #* the Cuſtom- bouſe, are, 


merces & exportantur, J. 59. de verb. Sign. Alias ftatio, quod ibi tuto naves fla 
1.13. D. hn” * Hatio, 2 Hare poſſnt, 


394 


up 
Ports. Members: Creeks. 
London. — — Graveſend. 
— | Lei 2 5. 
i Malden. — — Burnbam. 
| Weſt Merſey. 
1 Eaſt Merſey. | Be 
OO (== Colcbeſter.— — e 
: (Vivenboe. 
Haruich. — — Aaintree. 


Woodbridge. 5 

Orford. 
an. 1 Dunwick, Cc 
Southwold. —— — Falderfwich. 
. — 
( Blackney and Cley, 


Yarmouth. 


| ec Wells cum Burnham. 
Lym Regis. 5 Misbecb. N f Hitcham. 


Croſs Keys. 
Spalding. 
Foſdick. 
| Wainfleet, | 
— T — Numly Chapel. 
8 The [4 le J horp . 
Salt-fleet. 
£ Grimsby Gainthorp. 
Hull. — eee, 
| Scarborough, 


„ Newcafilt 


U. car. XIV. Cuttoms. 


p — Weſt Marches, con- 


1 Whitehaven, — 


Members. Creeks. 
Whitby. . 5 
Stockton. Middleborough. 
Hartlepool. 
Sunderland. 
Shields. | 
z o Seaton delaval. 
A Blith nooke. 
| \ Aylemouth. 
Warnewater. 
Holy Iſland. 
Eaſt Marches, con- 


taining the Coaſt 
of Northumber- 


land, bordering on 
Scotland. 


taining the Coaſtof 
Cumberland, bor- 
dering on Scotland. 


Workington. 
Ravinglas. 


om ports. 
unt of 
ſint, Newcaſtle 
open Due. 
| 
Berwick. . 
Carliſle, 4 
Cheſter, — 


F ns 


Liverpool. 


y Milutborpe. 

| Pyte of Fowdery. 

Lancaſter. f 
Graunge. 


Poulton.— — + Preſton and Rible 


. ater. 


Sankey Bridge. 

Fradſbam. 

South Shore of the 
River of Merſey to 


5 
9 


the Red Stones. 


Cbeſter. 


|; . Hilbree. 
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E Members. 77 Creeks. | : 
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? C Newpor t. 
3 9 PO, — — —} 
Milford, == 4 © 


Fiſcard. 


Haverford Weſt. 
Ti 


LPenbroke... „ Carmarthen. 


3 Þ LY Lanelthy. 
| North Burrys. # 


|. e South Burrys. 


OA Ve 3 Neath or Briton- 


| Glaceſtr, 
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Par, XIV. ." Cuſtoms: 
Ports.” Members. Creeks; 


| e | River Severn from 
Cheer. —— — 5 Bridge- North to 
| e | — 


n T ppill. 


Bridgwater, ——Minbead. EL 


[ Padſiow. 
KI ; St. Ives. 
Penſance. 
I Gweeke. 


Falmoutbd. St. Maures. 


W 477 cs 


| Salla. * 
| « — — — fe. A 
L Daren cs Wag Couſland. 


Banken. — l 5 


1 8 Tiers 
| Starcroſs. 
Emer. ! J and Seaton. 
4. 2 opſham. 
| | Pouldram. 


#1 ; e e  Sydmouth.. 


* Lympſon. N 
1 Exmouth. 


* 
— 


Ports. Members. Creeks. 
Caltcomb. 
Exeter, — q Dartmouth. — — 
| Totnes. 
Bridport. 


Southampton. . : 


2 + 4- 


* Portſmouth. — Emſiwor th, 


| Arundel. 
0 | Selfey. 


rats S moms, CDC HOVER. 
Chicheſter., 4 Lewis. w—— ; | 


) Seaf, or d, 
+ Pemſey. 
3 6 | ings. 
5 Wincheiſea 
Re. nn — \ yd 
Rumney. 


| 10 N ral Point, 


1 Shoreham, — — Brighthempſton. 


D. Sanduicl 
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Port 
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Ports. Members. Creeks. . | 
28 | 
Rumſpate. , 
1— — | 
Sandwich, | IWhitſtable | 
| Deal. 
| Feverſham. 
| Milton | 
Rocheſter, — Duinborough, 


Note, All the Ports and Havens in England are infra 
Corpus Comit. and that the Court of Admiralty cannot hold 
Juriſdiction of any thing done in them. Holland's Caſe, 
Earl of Exeter, 30 H. 6. And becauſe he held Plea in the 
Admiralty of a thing done infra Portum de Hull, Damages Goabolt 250, 
were recovered againſt him two thouſand Pounds. 261. 


X. In regard that the Port of London is of great Concern Ad Ports in- 
in relation to the Cuſtoms, the Extent and Limits of the — 1 
fame Port is by the Exchequer ſettled, which is declared to 2, , 


| | Outilitatis gra- 
extend and be accounted, from the Promontory or Point 2 fr, omnes 
called North-foreland in the Iſle of Manet, and from thence b ditt loci con- 


Northward in a ſuppoſed Line to the oppoſite Promontory- g, 5. 1 


or Point called the Naſe, beyond the Gun: fleet upon the C. 4 oper. 
Coaſt of Eſſex, and continued Weſtward through the River publ. Portus 
of Thames, and the ſeveral Channels, Streams and Rivers 3 
falling into it, to London- bridge, ſave the uſual and known Le t. 
Right, Liberty and Privilege to the Ports of Sandwich and galis quod ex 
Ipſwich, and either of them, and the known Members zv fatio- 
thereof, and of the Cuſtomers, Comptrollers, Searchers, 1 
and other Deputies, and within the ſaid Ports of Sandwich ai Regalibus 
and Ipſwich, and the ſeveral Creeks, Harbours and Havens accenftur, q 2. 
to them or either of them reſpectively belonging within 4 8 3. 'D: 
the Counties of Kent or Eſſex, Po 3 
| | « r ſunt Regal, 
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XI. And in regard, that when Ships d did come up to 
the Port of London, there uſed to be very great F rauds 
committed by a promiſcuous kind of ſhipping and landing 
of Goods and Merchandizes at ſeveral blind or unknown 
Wharfs and Keys, by reaſon of which his Majeſty was often 
defeated of his Cuſtoms, it was provided that a Commiſſion 
might iſſue forth out of the Exchequer to aſcertain all ſuch 
Wharfs, Keys, or other Places, as his Majeſty, by virtue of 
ſuch Commiſſion, ſhould appoint, in purſuance of which 
his Majeſty hath been pleaſed to allow to be lawful Keys, 
Wharfs, and other Places, for the — or — of 
Goods, 


Brewer s Key. | 
Cheſter*s Key. 
. = . 
Wool Dock. © J The Stone Stairs on the Welt-ſide there- 
* Cuſt hen . of are declared not to be a Place for 
Key. 5 Shipping or Landing of Goods. 
Porter's Kg. | + Excluding the Stairs there, which are 
Bear Key. L declared no lawful Place for Shipping 
I Sabb's Dock. | or Landing of Goods and Merchandize 
Wiggon s Key. 
Zoung's Key. * The Stairs there declared unlawful for 
Ralph*s Key. Shipping: or 9 2 of Goods or 
* Dice Rey. Merchandize.- 
3 ts Ke act The: Stairs 1. Seen no lawful 
1 x 55 x Place for Shipping and landing of 
| aner 1 Goods 76 Merchandizes. 
. Lyon Kev. 
Butolpb Wharf, * The — on the Eaſt declared unlaw- 
Hamon's Key. ful for Shipping or Landing of any 


i Gaunt” s Key. Goods, Se. 
One other Place betwixt Cact's Key and 
Freſh Wharf,. called Part of Fre 


Cock's Rey. Wharf, the Stairs are declared to be 


any Goods, &c.. Fr 
re 


* unlawful for Shipping or Landing of 


Bill, 


S & DB A. 


ls 
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ß Wharf. 
To be a common open Place for the 
landing or bringing in of Fiſh, Salt, 
Victuals, or Fuel of all ſorts, and all 
Native Materials for Building, and 


Billing ſgate. Io for Fruit (all manner of Grocery ex- 
__ cepted, ) and for carrying out of the 
ſame, and for no other Wares or Mer- 


L chandize, 


Is only allowed for landing of any kind 


Bridge Houſe in] of Corn for the City of London, and 
Southwark. not upon any private or particular Per- 
8 ſon's Account. | 


XII. It may be lawful for any Perſon to ſhip or lade into 
any Ship or Veſſel on the River of Thames bound over Seas, 
Horſes, Coals, Beer, ordinary Stones for Building : Fifh 
uken by any of his Majeſty's Subjects, Corn or Grain, the 


Duties being paid, and Cocquets and other lawful Warrant 


duly paſſed for the ſame. | | 

& likewiſe Deal-boaxds, Balks, and all forts of Maſts 
and Great Timber may be unſhipt and laid on Land at any 
place between Limehouſe and Weſtminſter, the Owner firſt 
paying or compounding for the Cuſtoms, and declaring at 
what Place they will land them before he unſhips them, and 
ypon. Licence had, and in the Preſence of an Officer they 
may unlade them; otherwiſe they incur a Forfeiture. 


C c C H AP. 


401 


( 402 ) 


* 


* 
—— 


CHAP. xv. 
P2oviſions and Allowances made notwithſtanding 
the ſeveral Claules in the As fo2 the Cuſtoms, 


FI 165 
| 110 1 


I. Cuſtom #o be paid. fer he more | 


than is landed; and when Bulk 
Hall be broken. 


II. Of Goods Impogted and Export- | 


ed, what of the Cuſtoms ſhall be 
repaid back, and by whom ; and 
of the things requiſite in the ſame. 

III. Of Agreement or Contracts 
made, or to be made for the im- 
porting and exporting by way of 

- | Compoſition, ratified. _ 8 

IV. What Allowances to be made to 
the Exporters of Wines. 


V. Of Exporting of Spaniſh Vol; 


evhere the ſame may be done. 


VI. Of Currans Exported, what | 


Allewances fhall be made, and to 
avhom, as well to Denigims as 
vil. God imported nd 
. Goods imported not finding 
Market a 15 a Try: Wn ex- 
ported when diſcharged of Cuflom. 
VIII. What pr f 
made for Leakape. 


IX. What ſhall be accounted Leakage. | 
X. Wines proving unmerchanta le, 


vba Allowances to be made. 
XI. Tobacco's receiving Detriment 


or Damage in the; Importation, 


aohat Allowances to be made. - 
XII. Strangers paying double Subſidy, 
.nobere they ſhall pay double Cuſtom. 


XIII. Of Times and Places lawful 


10 unlade, and Officers Duties 
"then attendant to be preſent. © 


XIV. York, Newcaſtle, and Hull 


Men were Cuſlom free, and for 
auhat Goods. Hi toy 
XV. Exeter andother Weſtern Men, 

"zohat free Subſidies Hall be al. 


Jobe in. 


XVI. Welles, auhether new or old., 


ubat Allewances bail be made in 


Cute or Subſidy,” 


wances are to be 


4 


- 


"x 


4 


, 


4 


\ 


I 


XVII. Allowances of five in tl, 

Hundred for all other Goods. 

XVIII. The Cuſtomers and «th, 
Officers Duties in reference ty at. 
tend their ſeveral Duties in the 
Cuftoms. 7 

XIX. o Officers their Duties, and 

i 


\ the Puniſhment where made on 


| * 1 ö 

XX. Je ſeveral Duties of London, 
|... bow reſerved. + 

XXI. The like for other Cities far 
© "tboſe Duties granted or taken for 


publick god Uſes. 
XXII. Where Ships may be wifted, 


and the. Officers Duty relating to 
[be ſame. | 
XXIII. Timber to be rated, and in 
what manner muſ} pay 


XXIV. Prevention in Extortic of 


Cuſtomers, and Officers, and on 
| = Putty and enalties, 
XXV. Where Fees for Cocgucti and 
Certificates ſhall be paid all togr- 
Tas. _ W 7 Hall detain 
his own t till the Veſſel has 
XXVI. Fhere ebe Officers and Cu- 
* flemers ſball allow and makegod 

to the Merchants the Algier Duty 


Oo 


| and all other Allowances, and m 


- other: Impoſition or Duty required 
Ey the Book of Rates, ſhall be re. 
quired to fe paid. 5 
XXVII. If oods ſhall happen to be 
' taken by Enemes or Pyrates, or 
_ ewprecked, ard hat Ajlowantes 
Hall be paid, | 
XXVIII. Ships of War and ther 
privileged Yefſels ſubject to ſearch, 
XXIX. Of Allowances to be mai, 


24d of Shipping out leſſer Quanti. 
. — 


Fes than are contained in the Cer 


tificare, aubat Operation the ſame 


= 


—hath. 
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VE R Y Merchant ſhall have free Liberty to break Yide Cap. 14. 


Bulk in any Port allowed by Law, and to pay Cuſtom 3 1 


and Subſidy for no more than he ſhall enter and land; pro- landing. 


vided that the Maſter or Purſer of every ſuch Ship ſhall 
firſt make Declaration upon Oath before any two principal 
Officers of the Port of the true Contents of his Ship's lading, 
and ſhall likewiſe after declare upon his Oath, before the 


Cuſtomer, Collector, Comptroller, Surveyor, or any two of 


them, at the next Port of this Kingdom, where his Ship 
ſhall. arrive, the Quantity and Quality of the Goods landed 


at the other Port where Bulk was firſt broken, and to whom 
did belong. 
"4 Merchant brought eighty Tun of Bay-Salt by Sea to 
0 


rt in England, and out of that Ship fold twenty Tun, 
and diſcharged the ſame into another Ship then riding at 
the ſame Pork, but the twenty Tun were never actually 
put on Shore, and for the reſt, being ſixty Tuns, the Ma- 


ſter agreed for the Cuſtoms and put them on Land; and C4. 12. part 
although that that twenty Tun was always water-born, and el. 17, 18. 


never were put on Shore, yet adjudged they ought to pay; 
the Reaſon was, for the diſcharging them out of the Ship 
amounts as much as to the laying them on Land, the ſame 


done in Port; for otherwiſe the King would merely Plowden . 
be defrauded, But if a Ship is carried in by Storm, and -s 
ta preſerve. the Veſſel part is landed before the Duty paid, Cafe. 


yet this will not ſubject the ſame to a Forfeiture, 

II. All Foreign Goods and Merchandizes (except Wines, 
Cutrans, and wrought Silks) firſt Imported, ſhall be again 
Exported by any Engliſb Merchant within twelve Months, 
aud fuch Merchant or Merchants as ſhall export any ſuch 
Foreign Goods or Merchandizes (except as before is except- 
ed) ſhall have Allowance and be repaid by the Officer which 
recaved. the ſame, the one Moiety of the Subſidy which 

as paid at the firſt Importation of ſuch Goods or Merchan- 
dizes, or any Part thereof, ſo as due Proof be firſt made 
by Certificate from the Officers of the due Entry and Pay- 
ment of the Cuſtom and Subſidy of all ſuch Foreign Goods 
and Merchandizes inwards, with.the Oath of the Merchants 
importivg.the ſame, affirming the Truth thereof, and the 
Name of his Majeſty's Searchers, or Under-ſearcher in the 


* of Taudan. and Ae 0 1 8 of any other . 
orts, 


| 
| 
| 
| 
| 
| 
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Ports, teſtifying the Shipping thereof to be exported; after 
all which duly performed in manner before expreſſed, the 
Moiety of the Subſidy firſt paid inwards, ſhall without any 


Delay or Reward be repaid unto ſuch Merchant or Mer- 


Lute. 215. 
221. 
14 H. 7. 


* Hobart 270. 
Rolls Abridg. 
$99- 


chants who do export ſuch Goods and Merchandizes, within 
one Month after Demand thereof, as alſo the whole addi. 
tional Duty of Silk, Linen, and Tobacco, as before is 
directed. | 
It the Officer ſhall refuſe to pay, (admitting there was no 
Relief had by way of Complaint) whether the Merchant 
3 may not bring an Action againſt him upon the 
Debt created in Law, as he that hath a Tally may do“. 
III. And if there be any Agreement now in force, which 
was formerly made by the late Commiſſioners of the Cuſtoms 
and Subſidies, with the Merchants Strangers or their Factors, 
or ſhall hereafter be made by any Commiſſioners or Farmers 
of the Cuſtoms and Subſidies, or any other Power, (except 
by Conſent of Parliament) with any Merchant or Merchants 
Strangers or Factors for any Foreign Goods and Merchan- 
dizes, to be brought into the Port of London, or any other 


Port or Haven of this Kingdom of England, or Principa- 


lity of Wales, and to be exported again by way of Compo- 
ſition ; all other Merchants being his Majeſty's Subjects 


hall be admitted into the ſame Compoſition, and not be 


excluded from any other Privilege whatſoever granted to 
the Stranger by any private Agreement or Compoſition, 
under the ſame Condition and with the ſame Reſtriction as 
ſhall be made with the Merchant Stranger. 


IV. Every Merchant, as well Engliſb as Strangers, that 


| ſhall ſhip and export any kind of Wines, which formerly 
have paid all the Duties of Tunnage inwards, ſhall have 


paid and allowed unto them all the Duties of Tunnage paid 
. inward, except to the Engliſhmen 20 5, per Tun, and the 


" 3þ Car; 2. 


432. 
14 Car. 2. 
c. 18. 


Stranger 25's. per Tun; upon due Proof of the due Entry 
and Payment of Tunnage inwards, and of the Shipping 
thereof to be exported to be made as above. 

V. If any Merchant, Denizen, or Stranger, ſhall export 
any Spaniſh or Foreign W091, he ſhall have Liberty ſo to do, 
with this further Condition, that ſuch Spaniſb or other Fo- 
reign Mools whatſoever be not exported in any other Ship 
or Veſſel whatſoever, with intent to be arrived beyond the 


Seas our of the Kingdom. of Eigland, and Dominion of 
4.10 © on ONT ODD 07 wo ROffhfofn 707 


Malts, 


w Wales, than only in Engliſb Shipping, upon Pain of Con- 
fiſcation. 


VI. Every Merchant, as well Engliſh as Stranger, which 
ſhall ſhip or export any Currans which formerly were duly 
|; entered, and paid the Subſidy and Cuſtom inwards, ſhall 
have allowed and repaid unto them reſpectively all the Cu- 
ſtom and Subſidy paid inwards for the fame, except 15. 64. 
for every hundred Weight to the Engliſb, and 15. 8 d. and 
One-halfpenny for every hundred Weight to the Stranger, 
M upon due Proof of the due Entry, and Payment of the Cu- = 
ſtom and Subſidy thereof inwards, and of the Shipping Wh 
þ thereof to be exported to be made as in the ſecond Article. ih 
| VII. If any Merchant, having duly paid all Duties in- inn 
wards for Foreign Goods, and in regard of bad Sale ſhall 
be enforced to keep the ſame, or any Part thereof in his 
» Hands, after the Space of a Year ſhall be elapſed ; in this 
caſe he or any other Perſon is to be permitted to ſhip the 


5 ſame out for Parts beyond the Seas, if they think fit, with- 
1 out Payment for any Subſidy for the ſame outwards, upon 
T duc * that the ſame was duly entered, and Subſidy paid 
: inward. | 

. VIII. Every Merchant bringing in any ſort of Wines 


4 into this Kingdom by way of Merchandize, and ſhall make 

X due Entries of the ſame in the Cuſtom-houſe, ſhall be al- 

; lowed 12 per Cent. for Leakage. | 

E IX. Every Hogſhead of Wine which ſhall be run out, 
| and not full ſeven Inches, ſhall be accounted for outs, and 

it the Merchant to pay no Subſidy for the ſame. 


* 


y And by ſome its conceived, that no Freight ſhall be paid Boyce wer/: 
bo for the ſame, but the Merchant may fling them up to the Cole ſen. & 
d Maſter for Freight; but that ſhould ſeem hard, for non — — 2 
* conftat any Fault in the Maſter, but the ſame may be in the 2, ;, Z. K. 


y Caſks, or in the ill ſtowing (the Maſter by Cuſtom having 
g no- Charge of the Stowing of Wines, eſpecially French, but 

the fame belongs to certain Officers beyond Seas, from 
1 whence they are imported) beſides the Goods, be they empty 

or full, take up Tunnage in his Ship; and ſhould all the 
N Wines on Ship - board have the ſame Misfortune, it would 
p ſeem hard ; however, it.is pity Opinion in this caſe ſhould 


4 4 \ 1 7 1 . 


el amount to a laudable Cuſtom. - 19 0 | 
of X. If any Wines ſhall. prove corrupt and unmerchant- 
„ able, and fit for nothing but to diſtil into hot Waters, or to 

84 C EY make 


406 Cuffoms. Book ll. 
make Vinegar, then every Owner of ſuch Wines ſhall be 
abated in the Subſidy, according to ſuch his Damages in 
thoſe Wines, by the Difcretion of the Collectors of the Cy. 
ſtoms, and one of the principal Officers. 

XI. If any Tobaccoor other Goods or Merchandize brought 
into this Kingdom ſhall receive any Damage by ſalt Water 
or otherwiſe, ſo that the Owner thereof ſhall be prejudiced 

There is a in the Sale of ſuch Goods, the principal Officers of the 
_ a the Cuſtom-houſe, or any two of them, whereof the Collector 
. for the Time being to be one, ſhall: have Power to chuſe 
is a general two indifferent Merchants experienced in the Values of ſuch 
Value ſet on Goods, who upon viſiting of ſuch Goods, ſhall certify and 
eil. declare upon their Corporal Oaths firſt adminiſtred by the 
Tobacco i: ſaid Officers, what Damage ſuch Goods have received, and 
there valued. are leſſened in their true Value; and according to ſuch Da- 
mage in relation to the Rates ſet on them in the Book of 

Values, the Officers are to make a proportionable Abate. 


ment unto the Merchant or Owner of the Subſidy due for 
" She ame. ene * I 


By an Act 12 Anne c. 8.4; 8. There is to be no Alloy- 


ance for damaged Tobacco; but the Merchant refuſing to 

pay the Duties, fuch Tobacco is to be burnt. | 

Nor can fuch XII. All Merchants Strangers, who, according to the 

MOT. 4 Rates and Values fet in the general Book of Values and 
oe Sols Rates, and do pay double'Subfidy for Lead, Tin, Woollen 
before they Cloth, ſhall alſo pay double Cuſtom for Native Manufac- 
have agreed tures of Mool; and the ſaid Strangers are to pay for all 
. _ other Goods, as well inwards as outwards, rated to pay the 

withſtanding Subſidy of Poundage, three Pence in the Pound, or any other 
Charta Mer- Duty payable by Charta Mercatoria, befides the Subſidy, 

. XIII. That the Merchants trading into the Port of Lon- 

don, have free Liberty to lade and unlade their Goods at 

any lawful Keys and Places of Shipping and lading Goods 

between the Tower of London and London Bridge, and be- 

tween Sun- riſing and Sun-ſetting from the Tenth Day of 

September to the Tenth Day of Marth; and between the 

Hour of Six of the Clock in the Morning, and Six of the 

Clock in the Evening, from the Tenth Day of Marcb to 

the Tenth of September, giving Notice thereof to the re- 

ſpective Officers appointed to attend che lading and unlad- 

ing of Goods; and Rich Officer as Thall refuſe upon due 

Calling to be pre ſent, he ſhalk forfeit for every Default 50. 


— 


the 


—T c 0 la: 
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the one Moiety to the King, the other to the Party aggriev- 

ed,: he ſuing or the ſame. iet ni 3180 

XIV. The Merchants of 7ork, Kingſton upon Hull, and 

Newcaſtle upon Tyne, and the Members thereof, ſhall be 

allowed free of Cuſtom and Subſidy two of the Northern 

Cloths and Kerſies in ten to be ſhipped in thoſe Ports in the 

Name of Double Wrappers,” as formerly has been there al- 

lowed them. 11511 5 \ | | 

XV. The Merchants of Exeter and other Weſtern Parts 

ſhall be allowed free of Subſidies one Perpetana in Ten for 

aWrapper, and three Devons Dozens in Twenty for Wrap- 

pers, the ſame to be ſhipped out of the Ports of Exeter, 

Phmouth, Darimouth, Barnſt able, Lyme Regis, or the 

Members thereof. RI 

XVI. All Merchants tranſporting any fort of Woollen, Note, That all 

whether new or old Drapery, as alſo all Bayes and Cottons, mile ſeveral 

hall; ons one in Ten for a Wrapper free of Cuſtom 8 

and Subſid . 871325 | Act of Parlia- 
XVII. Every Merchant ſhall be allowed upon all other nent, but 

Goods and Merchandize appointed to pay to any the Sub- 3 1 

ſidy of Poundage, according to the Rate in the Book of eee e ee 

Values, to be imported five in the Hundred of all the ſaid luntary Gift 

Subſidies of Poundage ſo appointed to be paid. . and Benignity 

XVIII. The Officers who ſit above in the Cuſtom-houſe pare = 

of, the Port of London, ſhall attend the Service of their the Met hote 

ſeveral Places from Nine to Twelve in the Forenoon, and and Trade. 

one Officer, or one able Clerk, ſhall attend with the Book 

in the Afternoon, during ſuch time as the Officers are ap- 

pointed to wait at the Water-ſide, for the better deciding 


of all Controverſies that may happen concerning Merchants 


Warrants, all other the Officers of the Out- Ports ſhall at- 
tend every Day in the Cuſtom-houſe of every reſpective 


Port for Diſpatch of Merchants and Ships, between the 
Hours of Nine and Twelve; and Two and Four in the 


XIX. Every Merchant making an Entry of Goods 
either inwards or outwards, ſhall be diſpatched in ſuch order 
as he cometh ; and if any Officer or his Clerk, ſhall either 
tar Favouror Reward put any Merchant or his Servant duly 
Attending and making his Eutries as aforeſaid, to draw any 
other Reward or Gratuity from him than is limited in the 


Ach of Tamage and Poundage, and the general Book of 


ar» C C 4 2 Values, 


any thing in the ſaid Act, or any other Act to the contrary 


above three Tides after her Arrival at Graveſend, under 


| | Cuſtoms. Book II. 
Values, if the Maſter Officer be found faulty herein, he 
ſhall, upon Complaint to the chief Officers of the Cuſtom. 
houſe, be ſtrictly admoniſhed of his Duty; but if the Clerk 
be found faulty therein, he ſhall upon Complaint to the ſaid 
chief Officers be preſently diſcharged of his Service, and 
not permitted to fit any more in the Cuſtom-houſe. 

X. The Lord Mayor, Commonalty, and Citizens of 
the City of London, their Officers, or Deputies for and 
touching Offices of Package, Scavage, Baleage or Portage 
of any Goods or Merchandize of Aliens, or their Sons born 
within this Kingdom or Unfreemen, imported or exported 
into or out of the City of London, or the Liberties or Ports 
thereof, unto or from the Parts beyond the Seas, for or Iſl of 


concerning the receiving or taking of any Fee or Rates I ſhir 
heretofore uſually taken, for or in reſpect of the ſaid Of. der 
fices, or any of them, might and may receive and take the Cul 


ſame, any thing in the Act of Tunnage and Poundage, or any 
any other Act or Thing to the contrary notwithſtanding, ſoe 

XXI. All ancient Duties heretofore lawfully taken by mc 
any City or Town Corporate, their Farmers, Deputies or off 
Officers, under the Name of Town-Cuſtom, or the like, for Pl; 
the Maintenance of Bridges, Keys, Harbours, Wharfs, or Ci 
the like, ſhall and may be received and enjoyed as formerly, 


in any wiſe non obſtante. 1 

XXII. The Under-Scarcher or other Officers of Grav?/- 
end have Power to viſit and ſearch any Ship outward bound, 
but ſhall not, without juſt and reaſonable Cauſe, detain any 
Ship under Colour of ſearching the Goods therein laden 


Pain of Loſs of their Office, and rendering Damage to 
the Merchant and Owner of the Ship; and the Searcher or 
Officer of the Cuſtom-houſe in any of the Out- ports having 
Power to ſearch and viſit any Ship outward bound, ſhall 
not without juſt and reaſonable Cauſe. detain ſuch Ship, 
under Colour of ſcarching the. Goods therein laden, above 


one Tide after the ſaid Ship js fully laden and ready to ſet | 
fail, under Pain of Loſs of the Office of ſuch Offender, and 
rendering Damage to the Merchant and Owner of the Ship. 
XXIII. All Timber in Balks, which ſhall be of eight 
Inches ſquare and upwards, that ſhall be imported or 
brought from any Part beyond the Seas into the Realm of 


4 


England, Dominion of Wales, Port and Town of Berwick, 

or any of them, ſhall be rated according to the Meaſure 

of Timber, the Foot ſquare 3 d. for the Value thereof, and 

according to that Rate ſhall pay for Subſidy 129. in the 
Pound according to Poundage ; and all under.eight Inches 

ſquare, and above five Inches ſquare, ſhall pay for Subſidy, 

according to the Rates mentioned in the Book of Rates for 

middle Balks, and all of five Inches ſquare or under ſhall 
pay according to the Rate of ſmall Balks. 

XXIV. For avoiding of all Oppreſſions by any the 
Officers of the Cuſtoms in any Port of this Kingdom, in 
exacting unreaſonable Fees from the Merchant, by reaſon 
of any Entries or otherwiſe touching the ſhipping or un- 
ſhipping of any Goods, Wares or Merchandize, it is or- 
dered that no Officer, Clerk, or other, belonging to any 
Cuſtam-houſe whatſoever, ſhall exact, require, or receive 
any other or greater Fees of any Merchant or other what- 
ſoever, than {ſuch as are or ſhall be eſtabliſhed by the Com- 
mons in Parliament aſſembled : and if any Officer or other 
offend contrary to this Order, he ſhall forfeit his Office and 
Place, and be for ever uncapable of any Office in the 
Cuſtom-houſe. 

XXV. All Fees appointed to be paid unto the Cuſtomer, 
Comptroller, Surveyor, or Surveyor General in the Port of 
London, for any Cocquets or Certificate outwards, ſhall be 
paid altogether in one Sum, to that Officer from whom the 
Merchant is to have his Cocquet or Certificate above in the 
Cuſtom- houſe ; and after the Merchant hath duly paid his 
Cuſtom and Subſidy, and other Duties above in the Cuſtom- 
houſe, as is appointed above by the Book of Rates, he is to be 


| Maſter of and keep his own Cocquet or Certificate, until 


he ſhall 'ſhip out his Goods ſo entered, when as he is to 
deliver the ſame to the Head Searcher, or his Majeſty's 
Under Searcher in the Port of London or other Ports, to- 
gether with the Mark and Number of his Goods. 

{XX V1. The Offcers of the Cuſtom-houſe for the Time 
being, ſhall allow and make unto all Perſons all ſuch Mo- 
nies as are or ſhall be due unto them for the half Subſidy, 
and alſo the Algier Duty of Foreign Goods formerly ex- 
ported now due and unpaid. | 


F 


Ihe Duties and Sums of Money appointed to be paid by 


the Act of Tunnage and Poundage paſſed this Parliament. 


7 * * W * \\ 
Ne 


and 


4⁰9 


27 Ed. 3. cap. 
. have his Goods and Merchandize taken by Enemies or Py- 


_ Tuſtoms, Book II, 
and by the Book of Rates therein mentioned, and no Other, 
ſhall be paid to his Majeſty's Officers during the Continy. 
ance of the ſaid Act upon Goods imported and exported, 
any Law, Statute; or Uſage to the contrary notwithſtand. 
ing. Nevertheleſs the Duty of Priaage and Bulerage, and 
the Duty of 12 d. of every Chaldron of Sea-coal exported 
from Newcaſtle upon Tyne to ny other Port or Ports of this 
Realm, ſhall be continued. 


XXVII. If any Merchant Deninen bom thall happen to 


rates at Sea, or periſhed-in any Ship or Ships, the Duties 
being either paid or agreed for, upon due Proof thereof, 
may ſhip. out of the ſame Port the like Quantity as ſhall 


amount unto the Cuſtom without paying of any thing for 
the ſame. 


If the Importer fall pay ready Mono; be 2 be allet 
10 per Cent. for ſo much as be ſball pay down. - 

XXVIII. Ships of War may be entered and ſearched for 
prohibited and unaccuſtomed Goods, and to bring them 
aſhore to the King's Warehouſes, and the Commiſſioners 
or Head-Officers may leave aboard Officers to look after 
them, that none be unladen or embezzled, on Pain of For- 
feiture of 1007. And if Goods are concealed on Ship-board 
after ſuch time as the Ship is cleared, to forfeit 100 J. and 
then any with a Writ of Aſſiſtance out of the Court of Ex- 
— to go in the Day- time to any Place, and enter and 

eize 

Goods conveyed ſecretly into Ships, and carried away 
without paying the Subſidy and Duties, the Owners and 
Proprietors forfeit the double Value, except Coals, which 
only forfeit the double Cuſtom and Duty. 

XXIX. There are Allowances to be given Merchants 
for defective and damaged Goods of g per Cent. on all 
Goods imported, and 12 per Cent. on all Wines to be al- 
lowed upon Debentures ; but if they ſhall ſhip out leſs than 
is in the Certificate, then the Goods therein mentioned, or 
the Value thereof, ſhall be forfeited, and the Owner or 
Merchant ſhall loſe the Benefit of receiving back any of the 


Subſidy: And Goods ſhipped out are not to be landed 


again in England, on Pain of Forfeiture of thoſe Goods. 
All Goods coming out of, or carried into Scotland, by 

Land, ſhall paſs through Berwick or Carliſle, and pay Cu- 

ſton) as others, on Pain of Forfeiture, And 


Il, Cy AP. IV Cuſtoms. 
ner, And although that by this Act there are many Allow- 
nu: ances to be made, eſpecially to Merchants Denizens, yet the 
ed, parliament have ever been ſo careful as to bound the ſame, 
nd- WF that is, it ſhall be to ſuch who traffick in Ships; (which are 
indeed the Bulwark of this Iſle) and therefore if ſuch Mer- 
chandize ſhall be tranſported out in any Galley or Carack, 
they are obliged to pay all manner of Cuſtoms, and all 
manner of Subſidies, as any Alien ; but in regard that Her- 
ing and Fiſh are, and have been accounted, one of the 
principal Commodities, and generally finds a Vent or Mar- 
ket in thoſe Kingdoms and Countries that uſually employ 
ſuch ſort of Veſſels, thoſe Commodities may be tranſported 
in them as well as Ships from any Port or Harbour within 
this Realm, without paying any Subſidy or Poundage for 
dle ſame; but then ſuch Fiſh muſt be taken by the Natives 
of the Kingdom, and tranſported by them, otherwiſe to pay 
as Aliens. 858 . 
or And whereas all manner of Woollen Cloths, as well white 
m 2 coloured, unrowed, unbarbed, and unſhorn, and not 
faulty dręſſed, are prohibited by Law to be tranſported, His 


r W Majeſty was graciouſly pleaſed to grant * unto Frances? Per Letters 


r- W Counteſs of Portland, as well for her Alliance in Blood, as 


4 do for the many Croſſes and Calamities which ſhe hath 


id ſuffered by the Loſs and Death of her neareſt Relations in 
x- W his Majeſty's and his Royal Father's Service, full Power for 
il W one and thirty Years, to licence the tranſporting of ſuch 
Goods non obſtante ſuch prohibitory Laws; the which is 
* now put in Execution by Agreement, and the Compoſition 
d I with her Deputies at the Cuſtom-houſe. 
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HAAR. NV. 


Df the Right of Paſſage : Df impoſing on the 
Perſons and Goods of Strangers fo2 Paſſage 
thzough the Seas. 


I. Of the Right of harmleſs Utility | IV. V Paſſage admitted, whethy 
excepted tacitly in the primitive | Tribute or Toll may be impyjed. 
Dominion of Things. V. Where Impoſition may lawful 
II. Where Paſſage ought to be open, | be laid, and for what Cauſu; 
and where the ſame might be in- And of the King's Prerogaticy in 

. plicitly provided for in the firft In-| that Point. 
flitution of Property, and under | VI. Whether lawful 10 fo in . 
That Cautions. | thers Country, and to build fir a 


JII. Of the ſame Right in reference | Seaſon. 
to Goods and — kg P 


I. HAS in the foregoing three Chapters obſerved 
| ſomewhat of Cuſtoms and Impoſitions laid de fag 
within the Realm, and that by Acts of Parliament, or the 
Conſent of the three Eſtates, it may not ſeem amiſs to in- 
quire what Impoſition the King of his Prerogative may im- 
poſe on Strangers and their Goods paſſing through his Terri 
tories and Seas; and in that to inquire of the fame in refe- 
rence to Perſons and Goods. | | | * 
Beſides the Right of Neceſſity which ſeems to be except, 
ed in the firſt Inſtitution of Dominion, there is another Re- 
lique of old Communion, namely, the Right of harmleſs 
Utility : For why ſhould not one (faith Cicero) when without 
his own Detriment he may, communicate to another in thiſe 
things that are profitable to the Receiver, and to the Giver, 
not chargeable ? Therefore Seneca faith, It cannot be called 
a Benefit to give leave to another to light his Fire by yours. 
We read in Plutarch, it is not lawful to ſpoil our Victuals 
when we have more than enough, nor to ſtop, nor hide 
a Fountain, when we have drunk our Fill ; nor to aboliſh 
the Way-marks either by Sea or Land, which have been 
uſeful to us : So a River as a River is proper to that Prince, 


Leg. quedam Or that Lord, or that People, within whoſe Dominion or 


D. de rer. di- 


Royalty it runs, and they may make a Mill on it, (unlcls i 
be common, as a High-way) and may take what Fiſh the 
7 f River 


* N = * 22 2 
- „ os 
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| Leaveis granted: And though Fear of the Multitude, which 


Ok Paſſage. 413 
River yields, but the ſame River as a running Water re- 
mained common as to drinking or drawing of it, notwith- 
ſtanding as to the Fiſhing, and the like, it may be peculiar. 

II. Again, Lands, Rivers, nay, if any part of the Sea 
be come into the Dominion or Property of any People, it 


ought to be open to thoſe that have need of Paſſage for juſt Bald. 3. con/. | 


Cauſes, namely, being expelled by Force out of their own 293- 
Country they ſeek void Places, or becauſe they deſire Com- 
merce with remote Nations: The Reaſon here is the ſame 
which hath been mentioned * elſewhere, becauſe Dominion “ L76 1. c. 1. 
might be introduced with a Reception of ſuch Uſe F which J. 3» C 4- 
profits theſe, and hurts not thoſe ; and therefore the Au- Ev. l Fo 
thors'of Dominion are to be ſuppoſed willing rather to have h 4 
it fo; than that ſuch a Reſtriction, which perhaps in the caum, cujus 
end may deſtroy Society: However this hath its quantum; how ang 
ſor though harmleſs Paſſage may be excepted in the firſt In- pn, m 
ſtitution of Dominion, yet that is to be underſtood when 
. p © ns Ply 5 
is to paſs, cannot take away that Prince his Right through | * ” Op 
whoſe Territories or Seas they go; yet it follows as natu- un going to 
rally, that in the Inſtitution of ſuch Liberty that Prince or aid the Lace- 
People may provide; and if they have any probable or any — os 
reaſonable Cauſe, interdict the Paſſage till Security or Hoſ- wn Arran? 
ages are pledged for their peaceable Paſſage, nay, without but being os 
declaring their Reaſon, may interdict them abſolutely any prehended by 
manner of Paſſage, if there be any other way to paſs in _ — no 
Safety 3 and therefore at this Day, by the Laws of Eng- aging Leave 
land*, the King may interdict any Nation or People what- of the City: 
ſoeyer to paſs through his Seas without Leave firſt obtained Nam — qui 
to that Purpoſe, and may viſit all Ships, be they of War, 2 OT. 
or Traffick. that ſhall occur or be in the ſame. eu 
n . ä b permiſſu: at 
v#; quit, Ci m Magarenſium fores ulſaftis ſed per fregiſtis conſentes omnia 
1 — thy | . Paſſage A — — av 7 in lieu 
of ay ty ſtriking of the Flag, and lowering the Top-ſail, is in Token of that Right 


ye to hi | Majeſty in the Britiſh Seas. Vide lib. 1. cap. 4. and Selden's Mare Clauſum. , 


III Nor is Paſſage only due to Perſons, but to Mer- 
Makdize/alſs ; for no Man hath Right + wilfully to obſtruct + That is, by 


the way of Commerte'to any Nation with any other that is de Laws of 


Nature, but 


rettidte; becauſe the Permiſſion of Trade is for the Intereſt the Laws of 

[ : ITC R 6 N 192 ” LIN, 23-4 2. 1 (33 It} =, . ; x 

of Hitran Socie 55 and is not diſcommodious to any one, Nations and 
00 40 n at Purpo = Phils ſpeaks 2 Ot the Sea all Ships of thoſe of Coun» 


* 11 de tries may. 
19v151 
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In Legat. Burden ſafely paſs according to that Right of Commerce ubich 
Caium. is between all Nations ariſing from the Deſire of natural 5. 

ciety, wwbile they ſupply one another mutually with what jj, 

one wanteth, and tbe other can ſpare ; for Envy hath ney 

invaded either the whole World, or the greater Paris there. 
Puomode au- of, And Plutarch ſpeaking; thus of the Sea: This Element 
tem uy digns bath made our Life ſociable and perfets, that otherwiſe woul] 
Faci 72 ET ag be wild and without Correſpondence; it ſupplies our Want 
mutua Com- With mutual Aids, and by Exchange of Things needful, it pr. 
mercia nobis cures Fellowſhip and Friendſhip. And the Wiſdom of God 
datam? Ne is highly to be admired, who hath not granted all things 
longitudo im- every Land, but hath diſtributed his Gifts to ſeveral Coun. 
pedimentum tries, that Men having need of one another, might main. 
—_—_ ad. tain Society for their common good therefore hath he en. 
2 dowed Man with Knowledge and Underſtanding to invent 
Breviorem vi- and build Ships, to govern and guide them by thoſe Lamps 
am, maris of Heaven, and other Inſtruments of his Divine Wiſdom, 
—_— enabling thereby the Merchant to convey to all what any 
Fofuit Deus, ad Place affords : According to that of the Poet, Mm 


mundum tan- 


gran! deans What. Nature any Land denied. 
inbabitantes FR By Navigation 7 ſupplied. $776 
crebro invicem 


inuiſerimas ; & apad ſe nata gurſque alteri communicans viciſim, commode acciperet ru 
— illum abundantes ; ac fic exiguam tenens terre; partem, ita tanguam ft teneret univer- 
Q 


my frueretur eis que orbis ſunt Bonis. Licet 14 tunc tanquam in communi menſa con- 
viuarum unicuiqz ea que fibi oppoſita dare alteri longius atcumbenti, ac contra que ajud 
ipſum ſunt accipers manu tautum extinta. _ FC, 96 Q1.4:9 5 


But as the Sea is free and open for Traders, yet never 

thbeleſs the Paſſengers are ſubject to ſuch Reſtrictions, Laws 
and Ordinances, as thoſe Sovereign Princes ſhall make of 

Force in thoſe Places where they have an Acceſſion of Pro- 

or Sovereignty. PE main 

IV. But admitting that ſuch free Paſſage may be grant- 
ed, as above, whether Tribute may be impoſed by him 

that rules the Land, upon Merchandize paſſing by Land or 

by River, or by part of the Sea, which may be called an 
Acoeſſion of the Land, (that is, the Place through which 

they paſs, is as much under the abſolute Juriſdiction of the 
Prince, as the very Land itſelf:) certainly whatſoever Bur- 
vid. Strabo. dens have no Relation to the Merchandize, no Equity fut- 
- 1 8. & lib. fers the ſame to be impoſed eee een. Pall- 
f : N one 
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Money put on the Inhabitants to ſuſtain the Charge of the 
Commonwealth, be exacted of Paſſengers. | 

v. Nevertheleſs, if either to ſecure the Paſſengers Goods 
andiVeſſels from Pyrates and others, or for the erecting of 


Beacons; Light-houſes, and other Sea-marks, and ſuch > 


le, there indeed ſome Compenſation may be laid upon * 13 H. 4. fel. | 


the Commodities or Ships pafling through, ſo that the Mea- "4: 
fure'of the Cauſe be nat exceeded; or as my Lord Coke ob- 


ſeryes in the Caſe of the Halage-money, f it be reaſonable ; + Lib. 5; fol | 
E 


or upon that depends the Juſtneſs of Tributes and Toll : 53: C: 

And upon thoſe Reaſons the Venetian in the Adriatickh, the 3 
King of Denmark in the Baltic Sea does demand the fame ; Louder, 

and the King of England may do the like in the Chambers 1 the plex 


of his Empire, and that by his Prerogative; for the ſame of the Venetian 


is not ſo much compulſory to any to pay, but to them that Lawyers at 
vill take Benefit of ſuch Accommodation. 1 
DV 75 Mr. Selden's 
1 Mare Clau ſum 


ales Comons pꝛalont que lou le Roy ſes Pꝛogenitozs 
de long temps haut eſfre Seſgneur de Mer, oze elf venus 
que le Roy Seigneur des Coſts de ambideur partes del 
Mer, & par ceo pzafont le Roy de impoſer un impoſition 
ſur Eſtrangers paſſant purmy la Mer. 


4 * 


»* $trabs relates, that the Corinthians, even from the moſt Pereg. lib. 1. 


ancient of Times, received Tribute of the Commodities,“ 7 ure Fiſci, 


which to avoid the compaſſing of Malta, were carried by © tha 


Land from Sea to Sea. So the Romans received a Price for 
the Paſſage of the Rhyne. But this Right of impoſing on 
Ships and Goods paſſing through ſome Territories, is found 
etuel, eſpecially when they muſt paſs through the Territo- 
ds of a powerful and fierce People, then it is heavy to the 
Merchant to compound, for it's often done on hard and 
grievous Terms. | 4 | 
VI. Again, to ſtay ſome time for Health Sake, or for 
any other juſt Cauſe, ought alſo to be permitted to Paſſen- 
gers for his too is among the innoxious Utility; where- 

© Meneus in Virgil, * when the Trojans were prohibited ® Serwius ad 
to ſtay on the Shore of Africk, is bold to invoke the Gods cum loc. 
as Judges: And the Complaint of the Megarenſes againſt 
the Hibenians, who drove them from their Havens | againſt + Plutarch 
con Right; was approved by the Greeks, ſo that the Priel. 
Lacedemoniaus eſteemed no Cauſe to create a War more 
(90001. 2 juſt: 
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. of che Place where they deſire to dwell. 


416 _ Of Paſſage. Book 1], 
juſt : Hence it is, that at this Day it is held by all Lay. 

yers, that it is lawful (either in caſes of Wreck, or any other 
Exigency upon ſuch landing) for Paſſengers to build a Cat. 
tage or Hut on the Shore to ſhelter them for a Scaſon 
Occupantis though we grant the Shore to be poſſeſſed by the Inhahj. 
pn 4 7 tants: Tis true, Pomponius does think there ought to be 
de oftenduntur the Prætor's Decree ; but certainly that extends only to thoſe 
crudeles qui Paſſengers, that, being expulſed their own Countries, deſire 


199 * perpetual Habitation, and a Subjection to the Government 


The End of the Second Book. _. of 


. I 
Of Freedom, Bondage, Slavery, Exile, and 


Abjuratton, 

I. Of Freedom by the Law of Na- | VII. Of a Servitude at this Day, 
turt, and of Bondage, Slavery, or | flanding with the Laws of a Chri- 
. Captivity introduced by the Law ian Commonwealth. 

F Nations. VIII. Of Manumiſfion and Freedom 

Il. Of the Addons that ſulject Max | by the Hebrew and Roman Law, 
to Bondage. and by the Laws of England. 

III. Of the Dominion over Slaves, | IX. Of disfranchifing, the ſeveral 
- Bond-men and Captives. auays. | ET 

IV. Of the Cauſe, or Reaſon of X. Of Abjuration and Exils; and 
ſuch Dominion. what Operation it hath, © 

V. That this Right or Dominion | XI. Of Freedom in Cities and 
was not 4 Law univerſal. | Corporations, in reftrene to 

VI, Of Bondage or Slavery, where | Merchants, Traders and Foreign 
diſcontinued by the Chriſtians aud | ere. RS 
Mapometans. 


„ 


JL. IN the primitive State of Nature, no Men were Ser- Z. Ibert, g. 1. 

I vants; yet it is not repugnant to natural Juſtice, that D. de faru 

by the Fact of Man, that is, by Covenant or Tranſgreſſion, beminum. Fi. 

Servitude ſhould come in; therefore Servitude is brought 1% gu, 

in by the Laws of Nations. © captivitatede 

ll. Hence it is, that thoſe that will yield up their Fa ee 

ſons, or promiſe Servitude, are accounted Slaves; ſo like- * * 

K iſe all that are aten in Public War, and brought within 
the Guards of their Conquerors; nor is Tranſgreſſion neceſ- Liutleton 5. 
fary, but the Lot of all is equal after the War is begun, 175. J. P:f- 
even thoſe, whoſe ill Fortune ſubjected them to be depre- In. F. 1. P. 
hended within the Enemies Bounds ; nor are they Servants 3 


only chemſelves, but all their Poſterity for ever. ET 
S ” me = 
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L && 45 III. The Privileges of this Right or Dominion are infinite; 
th i, dnl. ce there is no Suffering which may not be impoſed on ſuc, 
mim. Apud nor Work which may not every way be extorted from they, 
| omnes pereg; So that even the Cruelty of Maſters became almoſt unpy. 
28 ait niſhed, till the Municipal Laws of Countries ſet Bounds to 
ere, their Rigour and Power. 
poſſumus domi- | 
mis in ſervos vitæ neciſq; poteſtatem fuiſſe. Co. Inſtit. fol. 116. b. J. 1. D. 4e bis gui 
ſui ſunt juris. e N 


Nor are the Perſons become theirs only that have the 
Power of them, but alſo all that they have; for ſuch un- 
happy Perſons can have nothing of their own. 
Hence it was, that that excellent Law in favour of ſuch, 
Leg.Cornel 7 was introduced by the Romans, called Lex Cornelia, which 


de Teftam. & was, when a Captive, intra præſidia heſtium, died in his 
| Leg. Cornel, F. Captivity ; if he had made a Will, before his being taken 


de wulg.ſubſtit. Captive, yet ſuch a Captive ſhould in favour of ſuch Will, 


and-for the upholding of the ſame, be feigned to be dead, 
and in puncto temporis, immediately before ſuch his being 
Jn jure Poſtli- taken Captive ; and fo by that Legal Fiction of Death, his 
—F Will became firm and valid. as if he had really died with. 
&-Ils $. 1. & out ever being taken by the Enemy. So likewiſe if one had 
J. bon. ff. d. been made a Slave, yet if he had returned out of his Cap- 
* , WM 95 4: tivity, that for the Preſervation of his Right and Propriety, 
* „eie. he was feigned as if he had never been abſent, and was im- 
: mediately redintegrated into his priſtine State and Condition, 
And Ferteſeue IV. Now all theſe Privileges and Immunities were intro- 
conceives, it duced by the Laws of Nations, for no other Reaſon, but 
* 7 +1 that their Captors, tempted by ſo many Immunities, might 
vita — willingly abſtain from that cruel Rigour of flaying their 
4 Priſoner. : 5 | f 1 | 1 | 
1 . Hence it is, that the Captor's Dominion is extended to 


Lomings india the Children; for ſhould ſuch uſe their higheſt Righ!, they 


nature, quare would not be born; but Children that are born before that 
"a ab _ Calamity, and were never taken Priſoners, are freed from 
ſublata ſemper 0 + Is THe Yet ** f 
Ladies gl ei, that unhappy State. 8 
ul factat omue quo libertate natural: privatur, cap. 42. | | 


* * 


V. Though this Dominion or Right was generally ac- 
ured in moſt Nations, yet was not the ſame an univerſal 
Law,; tor amongſt the Jets, Refuge was granted to Ser- 
1 1 — 1 | vants 
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- .yants who fell into that Calamity by no Fault of their own. 


Priſoners taken in War do not become perfect Slaves, as of 


mon Soldier, yet he has no Advantage by the ſame ; for War, Anno '# ' 


o otherwiſe ſubjected to ſuch ſervile Things, but remain till of the Ferch 


* | as they did the 

Fyrates. f like with 

thoſe of England. Anno 1671-2. Quam non fit ardua vi f tus ſervitium fugiſſe manu, it 
is none of the hardeſt Virtues to embrace Death to avoid Slavery. + 16 Car. 1. 


\ 
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CAP. I. O 
And the State of Chriſtendom at this Day is apparent, That: 


old, but only remain in the Cuſtody of the Captor, till Ran- 

ſoms are paid, whoſe Valuations are generally at the Plea- 

ſure of the Conqueror; yet Perſons of eminent Quality, as 

Generals, and the like, ſuch Perſons, * if taken by a com- * Article of 
ſuch a Captive is become Priſoner immediately to that Prince 1073; ior Bis 
or State under whom the Captor ſerved : But if it be the . — WR 
Lot of an inferior Soldier to become a Priſoner of War, he 24. 

is then become abſolutely the Captors to diſpoſe of ; but he 


wanting thoſe Neceſſaries in the Field for himſelf, which 


he ought to provide for his Priſoner, commonly waves that Bar. in /. 


8 - : . nam. & ſery, 
Intereſt, and generally yields him up as a Priſoner of War 53 fx G 


to be diſpoſed of by that Prince or State under whom he ,,;.. 
ſerves. 


VI. Slavery in Chriftendom is now become obſolete ; and 
in theſe latter Ages the Minds of Princes and States having 
as it were univerſally agreed to eſteem the Words, Slaves, 
. Bondman, or Villain, barbarous, and not to be uſed ; and 
that ſuch as are taken in War between Chriſtian Princes, 
ſhould not become Servants, wor be ſold, or forced to work, che Wars 
an Exchange of Priſoners happen, or a Ranſom paid, as with the Spa- 
afore : Nay, the very Turks and Mahometans at this Day 1ards in tag, 

erally obſerve this among themſelves, not to make Slaves — q 
of thoſe of the Mahometan Religion, though taken in War; for the 4th of 
and that which is moſt to be admired, a Chriſtian fallen into his yearly 
that miſerable State, renouncing his Religion, and becom- N RP 
ing a Mabometan, immediately upon his Circumciſion ob- J 27. C. 18. 
tains his Freedom with a Recompence. The Cruelty of And in the 
thoſe Infidels to thoſe unhappy Perſons, together with the laſt Belgick 
Reward of renouncing, hath given Cauſe to many a brave Wars" 
Perſon to become Renegado; the which being conſidered by the Plemings 
the Parliament of England, they made a ꝶ Proviſion for ſuch that were ja- 


miſerable Perſons as ſhould be taken by Turkiſh and Mooriſh cen in War, 


cap. 24. it's expired. Mr. Thomas Betton, a Turkey Merchant, left a very conſiderable 
Sum of Money to the Ironmongers Company, to be laid out in the Purchale of an 
Eſtate, the Produce of which is err to the Redemption of 17 8 dlaves. 
8 ; D 4-3 : „II. 


Re 
1 


Pide the Sta- Other intolerable Injury inflicted by their Maſters; and even 
tute of 5 Eliz: in London at this Day in Servitude, (amongſt the many 


medy in other Cruelty, Hunger, Rigour, immoderate Correction, and the 
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Cy 
Salk. 666, VII. Though Slavery and Bondage are now become dif. by 
667. continued in moſt Parts of Cbriſtendom, and. t that Degree, M Tn 
| that for the Perſon of a Man, be he Moor o 7 &Y 
a Trover is not maintaina by oe Lanes. of England, yet For 
there may be x Servitude which may amount to a Labour or I 8x1 
| ; Suffering equal to that of Captives z the which may be 
= 7 The Englih juſtifiable; for Men, either through Poverty, and the like, thei 
„ rd may oblige themſelves by Contract for Maintenance to a Nat 
for the Vin. Servitude that's perpetual, i. e. for Life, and fo for Years; oO 
gina and but at this Day there is no Contract of the Anceſtor can pi 
V. 


_ 5 oblige his Poſterity to an hereditary Service; nor can ſuch as 

ions, do . — ſent Nicht or Dorf: 

Servants for a Ace RL ThOle Ser Vants, exercule the ancient Right or Domj. 
Term of | Non over them, no e uſe an extraordinary 


Years. Rigour, without ſubjecting themfelves to the Law. If an 
Exod. 21. 26. Eye or a Tooth Rad been ſtruck out injuriouſly, by the He- 
"7 brew Law Freedom was immediately due; and by the 
Greeks, if Servants had been ill treated, it was lawful for 
them to demand à Sale of 1 8 to others. At Rome 


the Statues became Sanctuaries for Servants to implore the 
Help of the Governors againſt Rigour, Hunger, or any 


hath roger) z Cauſes, as not Inrollment of the Indentures, not inſtructing 
the like Re- in the Art, Want of Neceſſaries, infra ætatem 14, &c.) 


like, are Cauſes ſufficient, on a Monſtrance or Petition to the 
Chamberlain, to diſſolve the Contract, though under Hand 
and Seal, and to decree all or part of the Dowry, or Sum 
given (if any) to the Servant; and if Cruelty hath been in 
the Caſe, to expoſe the Maſter to anſwer Damage to the 
Servant. | | 1 
VIII. Uſp:anus obſerves, after that by the Laws of Na- 
tions Servitude came in, then followed the Benefit of Ma- 
numiſſion. By the Hebrew Law, after the Expiration of 
the Time agreed on, the Servant was to be manumitted, 
and that not without Gifts, like London's Freedom; by the 
Cuſtom of which the Mafter is always at the Charge of 
Cloathing, and diſcharging the Chamberlain's Fees. By 
the Roman Law, every Son was in ſuch Subjection to his 
Father, that before he could be releaſed of this Subjection, 
and made free, he ſhould by an imaginary Sale be ſold three 
times by his natural Father to another Man, who was called 
/ 


4 * — 0: A 
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by the Lawyers Pater Fiduciarius, that is, a Father in Deut. 15. 13- 
Truft, and then be bought again by his natural Father, and een er 
ſo manumitted by him, and then he became free: This on ba ee 
Form of ſetting free was by them called Emancipatio, try of Hhria, 
Freedora. | and made it 
their Victory pleaſed them fo highly, that therenpon they called themſelves by a new 
Name, Slaves, which is in their 2 Glorious; but in after time, (that warmer 
Climate having thawed their Northern Hardineſs, and not ripened their Wits) when 
they were conquered, and made Servants to their Neighbours, the /talians, which kept 
many of them in Bondage, began to call all their Bond-men Slaves. Sir Walter Ralegh, 
Vol. I. p. 282. Edit. 1736. 
That Roman Darling was to be obtained three Ways: Yide leg. 12. 
1. By Birth; * both, or at leaſt one of their Parents 74%. Sige- 
being free, and ſuch were called Cives Originarii. 1 
2. By Gift and Cooptation ; when the Freedom was be- * ain In- 

ſtowed on any Stranger or Nation, and then they were Ait. lib. 1. tit. 
termed Civitati Donati: And ſo we read that Cæſar took 7 _— pr 
in whole Nations into the Freedom. Carin. —_ 
_ Laſtly, by Manumiſſion; which was thus: When as the by 
Servant was preſented by his Maſter before the Conſul or 
Pretor, the Maſter laying his Hand upon his Servant's 
Head, uſed this Form of Words, Hunc liberum eſſe volo; 
and with that turning his Servant round, and giving him a 
Cuff on the Ear, he did emittere ſervum 8 manu : The Goodwyn Aa- 
Prator laying, then a certain Wand or Rod, called Vin- 41. Rem. 4. 
difja, upon the Servant's Head, replied in this manner, 33 34 
Dico eum liberum eſſe more Queritum; then the Lictor or 
derjean taking the Wand, did ſtrike the Servant on the 

Head, and with his Hand ſtruck him on the Face, and 

gave him a Puſh on the Back; and after this he was regi- 

ered for a Freeman. This being performed, the Servant 


having his Head ſhaven purpoſely at that time, received a 


Cap as a Teken of Liberty. | 

Tertullian obſerves, that at this Time of their Manumiſ- Jertullian. de 
ſion, the Servants received from their Maſters a white Gar- reſar. Carn. 
n a Gold Ring, and a new Name added to their 


By the Laws of England, every Subject born within the Magns Char- 


ng's Dominions, is a Freeman of this Realm, as appears 4, cap. 14. 
the Grand Charter, cap. 14. yea, though he be a Bond- 


to a Subject: + But a Stranger born is no Freeman, + As to ſome 


till the King have made him a Denizen, in whoſe Power things, vide 
0 5 D d 3 alone, 22/44, F. 9. 


- 


. 
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| 1 without the Help of any other, one may be made 
ree. 
To be a Freeman of the Realm, the Place of Birth, i; 
1 Rich. 3, held more conſiderable than the Quality of the Perſon , yet 
fol. 4. by the Opinion of Huſſey Chief Juſtice, and in Calvin's Caſe 
of the Peſt-Nati, it is held for Law, that if Ambaſſadors of 
this Realm have Children born in France, or elſewhere, the 
Father and Mother being natural born Subjects, the Chil. 
dren are free of the Realm of England : But if either the 
Father or Mother of ſuch Children were an Alien, then are 
not thoſe Children free. 
Bacon's Caſe, But the Law is conceived to be otherwiſe at this Day. 


Croke Charles The Statute de Natis ultra mare, 25 E. 3. declares the 


601. 


Iſſue born of an Eugliſb Man upon an Exgliſh Woman, ſhall 
Fenkin'sCent. be a Denizen ; for upon the Conſtruftion of this Statute it 
1,2, 3. has been adjudged more than once, that if an Engliſb Man 
marry a Foreigner, and has Iſſue by her born beyond Seas, 
the Iſſue is a Natural born Subject. 


 Tflue born be- If Baron and Feme Engliſh go beyond Sea without Li- 


yond Sea. cence, or tarry there after the Time limited by the Licence, 


and have Iſſue, that the Iſſue is an Mien, and not inherit- 
able, contrary to the Opinion of Huſſey, 1 R. 3. 4. Hide 
againſt Hill. Cro, Eliz. 3. Cro. Charles 602. Steven's Caſe, 
wb cited in Bacon's Caſe. YC 

Engliſh Mer- An Engliſh Merchant had Iſſue by a Poliſb Woman in 
chant marrie® Poland, and deviſes his Copyhold Land to the Uſe of his 
5 flue, te Children, per Crook, the Children are not Aliens. 1. Be. 


is not an Cauſe the Father went with Licence, being a Merchant. 


Alien. 


i 2. In our Law, Partus non ſequitur Ventrem. 3. Blood 
Curiam. 


is between him and his INue, Several of the Judges held, 
that the Words in the Sat. 25 Ed. 3. cap. De natis ulira 
mare, whoſe Fathers or Mothers be or ſhall be of the Alle- 
glance of our King, ſhall be taken diſtributive, Father or 
Mother, and not copulative, Litileton's Rep. 23, 26, 27. 
IX. Disfranchijing by the Romans, called Capitis dimi- 
nutio, was three-fold, Maxima, Media, and Minima; the 
leaſt Degree was, when the Cenſors pulled a Man from a 
higher Tribe down to a lower, and leſs honourable ; or 
when by any Cenſyre they diſabled a Man from ſuffraging 
or giving his Voice in the publick Aſſemblies ; ſuch as were 


thus in the laſt manner puniſhed, were termed Ærarii, and. 


in erarios veluli, quia omnia alia jura Civium Romanorum 
| preterquam 


— 


ſervus. 
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preterquam tributi & æris conferendi amiſerunt, Gellius 
relates, that P. Scipio Naſica and M. Pompilius, being Cen- 


ſors, taking a View of the Roman Knights, obſerved one 4. Gellius 


of them to be mounted on a lean ſtarvling Horſe, himſelf . Ce. 
being exceeding fat; whereupon they demanded the Rea- -- 
fon, why his Horſe was ſo lean, himſelf being fo fat? His 

Anſwer was, Quoniam ego, inquit, me curo; equum vero 

By the ancient Laws of England, and by the Great Firſt granted 
Charter, no Freeman ſhall be taken or impriſoned, but by 17 7%. Reg. 
the lawful Judgment of his Peers (that is, by Jury, Peers e e, 
for Peers, ordinary Juries for others who are their Peers) firmed above 
or by the Law of the Land; which is always underſtood by thirty times. 
due Proceſs of the Law, and not the Law of the Land ge- 

nerally ;. for otherwiſe that would comprehend Bond-men, 

(whom we call Villains) who are excluded by the Word 

Liber; for ſuch Bond-man might be impriſoned at the 

Pleaſure of his Lord, but a Free-man neither could nor 

can, without a juſt Cauſe ; nor does the Privilege extend to 

private Actions, or Suits between Subject and Subject, but 

eyen between the Sovereign and the Subject. Hence it is, 

that if a Peer of the Realm be arraigned at the Suit of the | 

King for a Murder, he ſhall be tried by his“ Peers, that is, * The Lord 
by the Nobles. But if he be appealed of Murder upon Mer ar 
the Proſecution of a Subject, his Tryal ſhall be by an or- _— e 
dinary Jury of twelve Freeholders: And as the Grand ſuppoſed Mur- 
Charter did, and does protect the Perſons of Freemen, ſo der of one Ha- 
likewiſe their Freehold ; for by the ſame Charter it is de-Hingis 15 Car. 
clared, that the King, or his Miniſters, ſhall out no Man of 10 E. ,. 6 
his Free-hold without reaſonable Judgment; and ſo it was 33 Her. 8. 
ruled upon a Petition in Parliament, ſetting forth, that a Bre. Title, 


© Writ under the Privy Seal, went to the Guardian of the ID al. 
Great Seal, to cauſe Lands to be ſeized into the Kings 


Hands, and that thereupon a Writ iſſued forth to the Eſ- | 
cheater to ſeize, againſt the Form of the Great Charter; 8 Ed. 3. Rot. 


upon Debate of which, the Party had Judgment to be re- Frl. u. 7. 


ſtored: The greateſt and moſt explanatory Act, which 


ſucceeded in Point of Confirmation, was that of Edward 28 E. z. e. 3. 


the Third ; the Words are, That no Man, of what Eſtate 
02 Condition ſoever he be, ſhall be put out of the Lands 
and Tenements, no2 _ N no; dilinherited, 

3 4 | no 
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noz put to Death, without he be bꝛought to anſwer by dur 
Pꝛotelg of the Law, that is, by the Common Law. 


2. Diminutio media, was an Exilement out of the City, 
without the Loſs of ones Freedom ; the Words of the 
Judgment or Sentence were, Tibi aque & ipni interdico. 
3. Diminutio maxima, was the Lois both of the City and 
the Freedom, and by his Judgment or Sentence was oblj- 
ged and limited to one peculiar Country, all other Places 
in general being forbidden him. 

There was a fourth kind of Baniſhment, disfranchiſing, 
called Relegatio ; which was the Exilement only for a Sea. 
ſon, as that of Ovid's, | 


Ovid. de Triſ. Alde quod edifium quamvis immite minaxque, 
bib. 2. Attamen in pænæ nomine lene fuit : 
Quippe relegatus, non exul dicor in illo. 


The Laws of England in this Matter have ſome Reſem- 
blance with thoſe of the Romans; for Bratton obſerves four 
Diſtmctions: | | | 9 
1 1 1. Specialis, hoc eft, interdictio talis Provinciæ, Civitatis, 
by exhibiting Burgi aut Ville. 3 
an u 2. Generalis, Interdictio totius Regni, & aliquando ef. 
tion in the | 1 1 1. 
Fa » 3 ; 85 1 ihe duobus, tribus, quatuor, aut pluri: 
e 2 : 
jeant, inthe 4. Perpelua, pro termino vitæ, & exilium eft aliquando 

Mayor's Court ex arbitrio Principis, ſicut in exiliando Duces Hertfordiæ 
þ way” ny & Norfolciæ, per Regem Richardum Secundum, & ali- 
T 2 a. quando per Fudicium Terræ, ut fit in caſu Piers de Gaveſton, 
ly deſerve ſo & etiam in caſu Hugonis de le Spencer Funioris, qui ambo 
great a Diſho- fucrumt exilit* per Judicium in 2 


nour. was that of the Baniſhment of the Earl of Clarendon, who 
® 19 Car. 2. died beyond Sea * | | 
c. 10. | 


Mr. Sun b. X. Abjuration was alſo a legal Exile, by the Judgment 
ſerves, that in of the Common Law, as aiſo by the Statute Law ; and in 
the Time of the Statute of Wem. the ſecond, cap. 35. he that raviſhes 


F ng or a Ward, and cannot render the Ward unmarried, or the 

other Kings, | | 2 ky 

both before and after him, that if any Man, accuſed of a Capital Crime done at Sea, 

being publickly called five times by the Voice of the Cryer, after ſo many ſeveral Days 

aſſigned did not make his Appearance in the Court of Admiralty, he was baniſhed out 

pf England; & de mere appurtenant au Roy d Angleterre, for forty Years more or leſs, 
according to his Offence. Mar, Clauf. fol. 12. | | 3 
een 7 value 


rliamento. So likewiſe 


eee n. 


o 
9 1,448 5 
. 


| 7 
tay. I. Of Freedom, Bond 


Value of his Marriage, muſt abjure the Realm; and this is 
general Exile. And by the Statute made 31 Ed. 1. Butch- 
eis are to be abjured the Town, if they offend the fourth 
Time, in ſelling meazled Fleſh ; and this is a ſpecial Ba- 
niſhment. 5 3 

A Man exiled does forfeit theſe things. | 
1. He loſeth thereby the Freedom and Liberty of the 
Nation out of which he is exiled. 

2. He forfeits his Freedom in the Borough or City where 
he was free; for he which forfeits the Freedom of the 
whole Realm, forfeits his Freedom in every Part. 

3. The Law accounts him as one dead; for his Heir may 
enter, and ſo may his Wife enter into her own Lands, and' 
may ſue an Action as a Feme ſole. 

4. He ſhall forfeit thoſe Lands which he ſhall purchaſe 
in the Realm, during his Baniſhment ;, for he, during his 
Baniſhment, is as much diſabled to purchaſe as an Alien 
for fit alienigena by his Baniſhment, and he is obſerved to 
be in a worſe Condition than an Alien; for he is marked 
with indignatio Principis. *Tis true, he cannot forfeit 
neither Title of Honour, or Knighthood, nor the Lands 
he had before Exile, unleſs there be ſpecial Sentence or 
Judgment, as that of the Spencers *. 

I the Father be in exile, this hinders not the Freedom 
of the Son, for the fame is not a thing deſcendible ; for 
ſhould it be ſo, then the Baniſhment of the Father would 
make a Forfeiture of the Freedom ; but the Son has this 
Freedom by his own Birth, as a Purchaſe, and not by the 
Death of his Father by Deſcent : Like the Caſe where 
7.8. hath many Children, and then he confeſſeth himſelf 
a Villain to J. D. in a Court of Record; yet his Children 


formerly born are Freemen, and no Villains; the Reaſon 


is, becauſe they were free by their own Births; but the In- 
heritance is inthralled, becauſe it is to come to the Heir by 
Deſcent. | | 

XI. A Freeman of a 2 or Borough may be made 
divers ways, as my Lord Coke obſerves. 

1. By Service. 

2. By Birth, by being the Son of a Freeman. 


3. By Purchaſe or Redemption. 
4. At Briftol by Marriage. 


Sir 


445 


34E. 1. 1H.4., 
3 Bulſt. 188. 
1 Inff. 132, 

133. | 
15 J. 3. Fitz. 
Petition pl. 2. 


®Totle's Map. 


na Charta, 
fol. 50, 51. 


8 Rep. fol. 1 26. 
Caſe City of 
London 


* 


9 


Of Freedom, Bondage, Slavery, &c. Book 117 


Sir Jobn Davies in his 1riſþ Reports obſerves the ſame 
for Law. St. Paul was born at Tarſus in Cilicia, which 
was under the Obedience of the Romans, by virtue gf 
which he challenged the Privilege of a Roman Citizen; but 
it was accounted no more than a National Freedom; like 
that of Calvin, who claimed the general Freedom of an 
Engliſhman, being born in Scotland, but under the Obedi 
ence of the King of England; but that Challenge made not 
St. Paul free of the private Cuſtoms, Privileges, and Fran. 
chiſes of Rome, no more than Calvin's Birth made him a 
free Citizen of London, to the particular Cuſtoms of that 
e. | | 
King Edward The King, by his Letters Patents, cannot make one a 


8 Freeman of London, * yet he may thereby make him a 


John Falcount F reeman' of his Kingdom. 
de Luca, an 


* 


Apothecary of the City of London, quod ipſe omnibus libertatibus quas Cives Civitatis 
præ dict habent in eadem Civitate alibi _ Regnum Angl' noftrum habeat, gaudeat & 
ulatur, c. Rot. Pat. 32 E. 3. in the Tower; yet it was held, that this Grant did not 
make him a Freeman of the City, for it cannot be attained but by one of thoſe ways. 
® Caſe of the City of London, Co. 8. Report. | 


426 
Fol. 12. 


If one born in a City, of Parents that are not free, the 

Child hereby is no Citizen by Birth; and if one be born of 

free Parents out of the Place of Privileges, as London, &c. 

he yet is a Freeman by Birth z yet in the Charter granted 

to Tarmonth, the Words were, Concefſimus Burgenſibus de 

Magna Yarmutha de villa predif?. oriundis, that they 

ſhould have ſuch Liberties : So that ſpecial Words may 

alter the Caſe. | a 

Confirmed by London had many Royal Franchiſes granted them from 
Magna Char- time to time, and were often by former Kings ſucceſſively 
Ki, Fe,, confirmed, nor wanted they a Share when the great Char- 
ter was granted, to have their ancient Liberties ſecured; 
nor were the ſucceeding Princes ſlack in their Royal Grants 

and Confirmations; but eſpecially Richard II. who in Par- 
7 R. um. 37: liament granted and confirmed to them all their ancient 
CCa.uſtoms and Liberties, with this Clauſe, Licet 1ſi non fuc- 
9 E. 2. cap. 2. rint vel abufi fuerint, and notwithſtanding any, Statute to 
29E.3. cap. z. the contrary ; amongſt the Number of their many Privi- 
275.3.caþ-l1- jeges, the Freedom of the ſame was accounted of no ſmall 
7 H. 4. caß. 1. Im G 2 6 f ach 

portance, ſince in divers Parliaments it was very m 
aimed at, and endeavoured to be impaired ; but at laſt they 


obtained 


I. car. I. Of Freedom, Bonvage, Slavery, Ke. 427 
ime obtained a moſt gracious and Royal Confirmation in Par- 9 F. 4. this 
ich lament of their ancient Liberties, amongſt which it is de- e g 
of cared, that no Merchant, being a Stranger to the Liberty ny 

but of the ſaid City, ſhould fell any Commodities within the 
ike Liberty of the ſaid City, to other Merchant- Strangers; nor 
an WF that any ſuch Merchant-Stranger ſhould buy of any other 
d. Merchant-Stranger ſuch Merchandize within the Liberty of 
not Wi the ſaid City, without Forfeiture thereof, ſaving that any 
an. Perſon, Lord, Knight, &c. may buy within the Liberties 
of any Merchant-Stranger Merchandizes in groſs for their 
nat I wn Uſe, ſo that they do not ſell them again to buy any 
other. And as this City by Cuſtom may preclude any 
Perſon, not being free of the ſame, to ſell in ſuch manner 
2 I vpon ſuch Pain; (a) fo any other City, which are Boroughs (a) Yi: Salk. 

or Cities by Preſcription within this Realm, may have the 724; where 

like Cuſtom, and the Goods ſold or bought by ſuch, may Fours "mpg 
be ſubjected to Forfeiture ; but the ſame cannot be good is an Injury to 


not by Charter or Grant. 8 Co. 125. a. the Party, and 
„% A compleat Freeman is ſuch a one as hath challenged his ele” + - ty 


Freedom, and taken the Freeman's Oath, and is admitted Lucass Rep. 
be into the Society and Fellowſhip of the Freemen, Citizens, 146. 173. 
of m_ Burgeſſes ; otherwiſe, he hath but a bare Right to his Nac , 

om. - 1 

5 A Bond to reſtrain a Man from trading in a particular 3 
„ ! Pace if made upon a reaſonable Conſideration, is good; 
: ſecus if it be on no reaſonable Conſideration, or to reſtrain 1 Peer Wil- 
Ya Man from trading at all. —— > 
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CHAP, II. 


Ot aliens, as in relation to their Eifates Reg 
and Perfonal. 


1. Of as Alien bis Ability end DiE, Mare, and Iser born bei 
ebility in the taking and enjoying | Seas. 
2 Real and Perſonal. | VIII. The Lord Coke'; 12 — 
Ih 


II. Of his Capacity in purchaſing, f that if an Alien has Iſſue tus 
and Diſability "4 bed — Cent Denixzens, the one purchaſy 
hereditary Deſcent. . Lad, aud dies, the other canut 

III. Of rhe Rules of Deſcents, ac- | inherit them, debated and n. 
cording to the Laws of ſeperal | wuted. 

Countries | NR. Of Foreign Births, which & 


IV. Of Defcon, according to the | nat create 4 Diſebiliy 


Rules of the Common Law of X. Of Aliens not diſa led by Lau 


England, linea] and collateral. to bring either real or perſinal 
V. Of Impediments in one that is | Actions. 
not the medius anteceſſoar. | XI. Of Office that muſt entith tl; 


VI. QF Impediments in one that is | King to an Alien's Eſtate. 
the medius anteceſſor lima and XII. f ſome 1 Immunitie, 


collateral.” and other Matters relating 10 ar 


VII. Of the Statute of Natis ultra | Alten. 


I. N Alen is one born in a ſtrange Country, under 


| the Obedience of a framge Prince and State, and 
out of the Legiance of the King of England, and can nave 


1 Toft, 2. 2, b. no real or perional Action for, or concerning Lands; and 


Dyer 283. 
} AH. 2. b. 


1 Io. 2. b. 


therefore if he purchaſe Lands, Tenements, or Heredita- 
ments, to him and his Heirs, albeit he can have no Her, 
yet he is of Capacity /o take a Fee-ſimple, but not 7 bold; 
for the King upon Office found ſhall have it by his Pre- 
rogative, 

So it is if he purchaſe Lands and dies, the Law doth caſt 
the Freehold and Inheritance upon the King. 

But if he purchaſe or take a Leaſe for Years of a Houſe or 
a Warehouſe, which is for the accommodating him as a 
Merchant-Stranger, whoſe Prince or State is in League 
with ours, there he may hold the ſame, for that the ſame 
is incident to Commerce. | 


And in that caſe, if he departs and relinquiſhes the 


Realm, the King ſhall have the ſame ; ſo it is, if he be no 
Merchant. : 


The 


= 5 RE 


> > = 


RY 


g SA 


[1 


he cannot keep it. 


Cray, n. Ok Aliens. | 429 
The like Law is, if he takes a Leaſe of Meadows, Pa/tb.29&ix. 


Lands, Woods or Paſtures, the King ſhall have the ſame ; 75 * @ 

for the Law provides him nothing t a Habitation to trade by the Judges. 

and trafic in as a Merchant, wh 
II. Though he may take by Purchaſe by his own Con- 1 Ven. 417. 

naß, that which he cannot retain againſt the King, yet the cg er 

Law will not enable him by an Act of its own to transfer by Caſe, * 

hereditary Deſcent (the Alien dying, his Iſſue a Denizen 

born, the Land will not deſcend) or to take by an Al in 

Law, for the Law, OQuæ nibil facit fruſtra, will not give 

him an Inheritance or Freehold by an Act in Law, for 


| = Cy. oy Dekent, 
Therefore the Law J 2. By Courteſy. 
will not give him } 3. By Dower. 
| 4. By Guardianſhip. 


And in reſpect of that Incapacity he reſembles a Perſon 
Attaint, but with this Difference ; 


The Law looks _ a Perſon Attaint as one that it takes Vids Inf. 8. as 
e | 


notice of, and therefore the eldeſt Son attainted overliving 
the Father, though he ſhall not take by Deſcent in reſpect 
of his Diſability, yet he ſhall hinder the Deſcent to the 


r. | 

3 if the eldeſt Son be an Lien, the Law takes no no- 32 EA. 3. 
tice of bim, and therefore as he ſhall not take by Deſcent, ſo gage. 
he ſhall not impede the Deſcent to the younger Brother: 888 — 
As for inſtance, if there be three Brothers, the eldeſt an 1. c. 7. 
Alien, the other two naturalized, and the middle Brother 

urchaſe, and dies without Iſſue, the younger Brother ſhall 

ve the Land. 

III. Concerning the Rule of Deſcents, we are not to go- 
vern ourſelves therein by the general notions of Love, or 
Proximity of Nature, but by the Municipal Laws of the 
Country wherein the Queſtion ariſeth; for the various Laws 
of divers Countries have variouſly difpoſed the manner of 
Deſcents, even in the ſame Line and Degree of Proximity: 
For inſtance, the Father certainly is as near of kin to the 
Son, as the Son is to the Father, and is nearer in Proximity 
chan a Brother, and therefore ſhall be preferred as next of 
kin in Adminiſtration to the Son's Eſtate, FRE 


| According 


430 Ok Aliens. Boo Ill 


Ratcliſr's According to the Fews, for want of Iſſue of the 805 
Con, It the Father ſucceeds, excluding the Brothers; and that hath 
$19. 4 faccefe been the Uſe and Conſtruction of the Fewiſh Dolors pa 
fronibus apud Numb. xxvii. 9. but the Mother was wholly excluded. 
Hebron cap. 2. According to the Proviſion of the Greeks for the Sue. 
* ceſſion or Excluſion of the Father, is left doubtful. 
Comment on 3. By the Roman or Civil Lau, according to the Fj. 
2 Fol. mation of the twelve. Tables, the Father ſuccecded in the 
* Purchaſe of the Son for want of Iſſue of the Son, under the 
Title proxim. agnato, and ſo was the Uſe ; but my Lad 
. Coke arten Dee 7... 
4 beredil, But taking the whole Inſtitution of Juſtinian, the Son 
ab inteſtato dying without Iſſue, his Brothers, Siſters, Father, or Mo- 


venientilus ther, do ſucceed him as well to Land as Goods, in a kind 
4. of Coparcenary. _ 2 | 

jp mnt fo. 4. According to the Laws of Normandy, (which in fone 
233. things have a Cognition with our Law) his Brothers are pre- 
Cuſtoms Nor- ferred before the Father, (if the Son die iſſueleſs) but hi 


_ Father before his Uncle. 


22 5. According to the Laws of England the Sons dying 
Tit. 5 3. fang Iſſue, or Brothers, or Siſters, the Father cannot ſuc: 
| ceed, but it deſcends to the Uncle, . 

1 f. 10. a,b. IV. There be two kinds of Deſcent, according to the 


| Common Laws of this Real. 
Hatess Hig: - I. Lineal, from the Father or Grandfather to Son, or 
of the Law, Gr and-ſon, 5 | f 
ch. 1. 23. Collateral or tranſuerſed, as from Brother to Siſter, 
Uncle to Nephew, and e converſo: And both theſe 
ga again of two ſorts. | 5 
1. Immediate, as in Lineals from Father to Son. 


Grotius , 2. Mediate, as in Lineals from Grandfather to Grand- 
Jure Belli ac child, where the Father dying in the Life - time of the 
Paci lil. 2. Grandfather, is the medium differens of the Deſcent, 
* Collateral, as in Lineal, from Uncle to Nephew, ot 


n 

And this mediate Deſcent, or mediate Anceſtor, though 
to many Purpoſes it be immediate; for the Father dying 
in.the Life of the Grandfather, the Son ſucceeds in point of 
Deſcent in the Lands immediately to the Grandfather ; and 
in a Writ. of Entry ſhall be ſuppoſed to be in by the Grand. 


father, and not in the poſt & cui. 


} 


This 


Caar II. Ot Aliens. 


This is called a mediate Deſcent, becauſe the Father is 
the Medium through whom the Son derives his Title to the 
pon Crandfather. 
In immediate Deſcents there can be no "WA IST but 
Sur. what ariſes in the Parties themſelves : For inſtance, the Fa- 
ther ſeized of Lands, the Impediment that hinders the De- 
"ti. ſcent muſt be in the F ather or Son, as if either of them be 
the MW Attaint or an Alien. | 
r the In, mediate Deſcents, a Diſability of being an Alien or 
ol Attaint, in him that is called the medius anteceſſor, will diſ- " 
able a Perſon to take by Deſcent, though he himſelf have , 
Son no ſuch Diſability. ä 15 
Mo- In Lineal Deſcents, if the Father be Attaint or an Alien, 
end and hath Iſſue a Denizen born, and die in the Life-time of 
the Grandfather, the Grandfather dies ſeized, the Son ſhall . | 
ome Ml not take, but the Land ſhall eſcbeat. a 
pre. In Collateral Deſcents, A. and B. Brothers, 4. is an Dyer, 274- | 
bis MW Alien or Attaint, has Iſſue C. a Denizen born, B. purchaſes Graye's Caſe. 
| Lands and dies without Iſſue, C. ſhall not inherit, becauſe. 
ing W 4 which was the medius anteceſſor or medium differens, is / 
fac. uncapable. . 
V. But in any 8 the n in an Anceſtor 
de that is not medius. anteceſſor, from whom and to whom, will 
not impede the Deſcent. | 
r As for inſtance, the Grandfather and Grandmother both Courtney's 
Aliens, or Attaint of Treaſon have Iſſue, the Father a De- 8 wi 
ter, WW nizen, who hath Iſſue the Son a natural born Subject, the C 7 4 
ncle Father purchaſes Lands, and dies, the Son ſhall be Heir to 141. 
the F ate er, notwithſtanding the Diſability of the Grand- 
father, (and yet all the Blood which the Father hath is de- 
nd. rived from his difabled Parents) for they are not medii an- 
the Wl receſſores, between the Father and the Son, but Para- 
il, mount. h 
0 The Law does not hinder, but that « an Alen is of the. 
ſame Degree and Relation of Conſanguinity, as natural born 
ugh 17 89 or Deni zens born, the Son, the Father and Brother, Cyiok Car. 
ng though Aliens; the Son, Father and Brother, our Law 8. 9. 5 
ck takes Notice of, as well as natural born Subjects, and fo it Caras Caſe, 
and was adjudged, for he ſhall be preferred 1 in Adminiſtration, » | 
nd: though an Alien, as next of kin. | 
But in Caſes of Inheritance the Law takes 0 notice of him, 
m | W: therefore as he mall not take by Deſcent, ſo he ſhall _ 
2 "068 
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432 Ok Aliens. Boon Ill. 
2 Ed. 3. tit. impede the Deſcent to the younger Brother: As for inſtance, 
xenage 5. A. an Alien, B. and C. naturalized by Act of Parliament, 


3 - I Lands, and dies /ine prole, C. ſhal 
erit, and not A. 


C 
15 


ar. 2. in Act of Parliament, B. purchaſes Lands, and dies without 
Com. Bane: Iſſue, the fame ſhall not come to A. nor to his Iſſue, though 
a Denizen, but ſhall come to C. and his Iſſue; the Lay 
taking no notice of A. as to impede the Succeſſion of C. or 
his Iſſue, though it work a conſequential Diſability to bar 
the Iſſue of A. parallel to what the Law calls Corruption of 
Blood, which is a Conſequent of Attainder, | 
VI. Again, in Lineal Deſcents, if there be a Grand- 
father a natural born Subject, the Father an Alien, Son 
natural born Subject, the Father is made a Denizen, he 
| ſhall not inherit the Grandfather ; and if the Father dies in 
the Life of the Grandfather, the Grand- child, Hough boys 
after the Denization, doth not remove neither the Perſonal 
nor Conſequentiat Impediments or Incapacity of the Father, 
Gedfrey and In Collateral Deſcents, the Father a natural born Subject 
Dixon's Caſe. has Iſſue two Sons Aliens, who are both made Denizens, and 
Godbelt, 275+ dies without Iffue, the other ſhall not inherit him. 
539. 22415 A. an Alien marries an Engliſb Woman, who is ſeized of 
Rep. 2. Lands, and has Iſſue, the Father and Mother dies, yet the 
V augban 285. Iſſue inherit the Mother, non ohſtante the Incapacity 
Lower, 59 of the Father being an Alien. 1 
De Natis al. VII. The Statute de Natis ultra Mare, declares the 
tra Mare, Iſſue born of an Engliſh Man upon arr Engliſh Woman 


25 Ed. 3. . ſhall be a Denizen ; yet the Conſtruction has been, though 


Cre.Car.601, an Exgliſſʒ Merchant marry a Foreigner, and has Iſſue by 
12 her pee beyond the Seas, that Tue is 4 natural born 


Snbjett. © RG 
Cre. Car.bot. for if an Engliſh Woman £9 beyond the Sea, and there 
 Bacon's'Caſe. marry an Alten, and have I rue beyond the Sea, that Iſſue 


are Aliens, | 
Prowte's lf an Engliſh Woman marries an Alien beyond the Seas, 
Caſe of Kent. and then comes into England, and has Iflue, they are not 
. Aliens, but may inherit. 170 
Cem. Lit fol. VIII. My Lord Coke in his Commentaries on Littleton, 
N wo 0. ſeems to be of Opinion, that if an Alien has Iſſue two Sons 
— — — born in England, one dying without Iſſue, the other ſhall 
Hard. 224. not inherit him. But the Law is atherwiſe taken at this 


. 22> HO. 5&3. 


'- - = - $*-} 


ſcent, and conſequently if no Diſability or Impediment can 
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Day, as I conceive the Reaſons that have been given, 


are, 
1. Though the Deſcent from one Brother to another Per L. C. ]. 
Brother be a collateral Deſcent, yet it is an immediate De- þy's Cale. © 
be found in them, no Impediment in another Anceſtor wall 
hinder the Deſcent between them. 
That this is an immediate Deſcent, appears, 
Firſt, In Point of Pleading, one Brother ſhall derive 
himſelf as Heir to another, without mentioning any other 
Anceſtor. 
Secondly, According to the Computation or Degrees, 
Brother and Brother make but one Degree, and the Brother 
is diſtant from his Brother or Siſter in the firſ# Degree of 
Conſanguinity, and no more, by the Laws of England. 
According to the Civil Law Brother and Brother make * J. + 9. 


but one Degree, for the Brother is in the ſecond Degree from 4 — 


the Brother, yet both make but one Degree. _ nitatis 38. 
According to the Canon Law, + Frater & Frater, or + Decret. 
Frater & Soror ſunt in primo gradu. Gratiani, 


And therefore the Laws prohibiting Marriage between ©7: - 
Kindred in the fourth Degree, take Brother and Siſter to be MTs” 
the fyſt Degree of the four. 

The Laws of England, in Computation pf the De grees of Lit. Se@. 20. 
Conſanguinity, agree with the Canon Law, and reckon the 3 - 6. 
Brother and Brother to be the fir/# Degree. Helland's 

. Herewith agree the Cuſtoms of Normandy, || which, Caſe cited by 


though ; in ſome caſes differ from the Laws of England, yet Cictleton. 
|| Servier in 


herein, and in divers other Particulars touching Deſcents, Comptes, de- 


they agree. ou in Line 
Another Evidence to prove, that che Deſcent between Collat. Solenk, 


Brothers i is immediate, is this, (viz.) the Deſcent between . 

? Brown's Caſe, 
Brothers differs from all other collateral Deſcents whatſo- ieh. 1656. 
ever, for in other Deſcents collateral the half Blood does in- B. R. contra 


berit, but in a Deſcent between Brothers tbe half Blood does 5 E. 6. Bro. 
Adminiſtrati- 


impede the Deſcent, which argues, that the Deſcent i is im- n 4. which 


mediate. prefers the 
The Uncle af _ Part of the Father has no more of the Brother of the 


half Blood be- 
Blood of the Mother, than the Brother by the ſecond Ven- $4 the o- 


ter, the Brother by the ſecond Venter has the immediate ther, 


Blood of the Father with the Uncle (viz. the Father's Bro- 
E e ther 
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ther) has not but only as they meet in the Grandfather; the 
Brother of the half Blood is nearer of Blood than the Un. 
cle, and therefore ſhall be preferred in Adminiſtration. 

It is apparent, that if in the Line between Brother and 
Brother, the Law takes notice how the Father was the M.. 
dium thereof, the Brother of the ſecond Venter ſhould ra- 
ther ſucceed to the other Brother, becauſe he is Heir to the 
Father; therefore in a Deſcent between Brothers the Law 
reſpects only the immediate Relation of the Brothers as Bro- 
thers, and not in reſpect of the Father, though it is true, 
the Foundation of their Conſanguinity is in their Father or 
Mother. 

Again, if the Father, in caſe of a Deſcent between Bro- 
thers, were ſuch an Anceſtor as the Law looked upon as the 


Medium that derives the Deſcent from the one Brother to the 


other, then the Attainder of the Father would hinder the 
Deſcent between the Brothers: But the Attainder of the 
Father does not hinder the Deſcent between the Brothers; 
the Reaſon is, becauſe the Father is not ſuch a Medium or 
Nexus that is looked upon by the Law, as the Means deriv- 
ing ſuch a Deſcent between the two Brothers : As for in- 
ſtance of three Caſes, two whereof evince the firſt Propoſi- 
tion, (viz.) 1 
Fhat although&@he Deſcent from one Brother to another 
Brother, though it be a collateral Deſcent, yet is an imme- 
diate Deſcent, and that if no Diſability or Impediment ariſes 
in them, no Impediment in another Anceſtor will hinder 
them. | oe 


The younger Brother has Iſſue, and is attainted of Tres 


Gray's Cale. on, and dies, the elder Brother has Title to a Petition of 


Com. placit. 
Coron fol. 
241. 


Right, dies ſans Iſſue without a Reſtitution, the younger 
Brother's Son has loſt that Title ; for though the Title were 
in the Anceſtor that was not attaint, yet his Father that is 
the Medium, whereby he muſt convey that Title was at- 
taint, and ſo the Deſcent was obſtructed. | 
Henry Courtney had Iſſue Edward, and was attainted of 
Treaſon, and died, Edward purchaſed Lands, and died 


Henry Court. Without Iſſue, the Siſters and Heirs of Henry were diſabled 


ves Caſe. 


to inherit Edward; yet neither Edward nor his Aunts were 
attainted, or their Blood corrupted; yet becauſe Henry was 


the Medium through whom the Aunts muſt derive their Pe. 


digree 


„ ;» A ² ² rr ̃⅛—ĩÄ QT by 
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ſo likewiſe thoſe that are born upon the King of England's 
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digree and Conſanguinity to Edward, who was attainted, 
the Deſcent was obſtructed till a Reſtitution in Blood. 

But if the Grandfather of Edward had been atrainted, 
and not Henry, this would not have hindered the Deſcent 
from Edward to the Aunts, becauſe that Attainder had been 

amount to that Conſanguinity which was between Henry 
and his Siſter, and that is proved by this third Caſe. | 

William Hobby had Iſſue Philip and Mary, and was at- Mich. 40, 41. 
tainted of Treaſon, and died, Philip purchaſes Lands, and om 8 _— 
died without Iſſue; it was adjudged in that caſe, that aon in the Cafe of 
obſtante the Attainder of William Hobby, Mary ſhould in- Hobby. 
herit, becauſe the Deſcent and Pedigree between Philip and 
Mary was immediate, and the Law regards not the Diſabi- 
lity of the Father. 

If the Heir of the Part of the Father be attaint, the Land 49 E. 3. 12. 
ſhall eſcheat, and ſhall never deſcend to the Heir of the _ and 
Part of the Mother ; but if the Son purchaſe Lands, and ons 
has no Kindred of the Part of the Father, but an Alien, it 
ſhall deſcend to the Heirs of the Part of the Mother. 

IX. Thoſe that are born ſub fide, legiantia, obedientia 
Domini Regis are not Aliens ; and therefore thoſe that were 


born in Gaſcoyn, Normandy, Aquitain, Tournay, Callis, Co. 7. Rep. 21. 


Gyan, whilft they were under the Dominion of the Kings Calvia's Caſe. 
of England, were natural born Subjects, and not Aliens. 

Scotland is a Kingdom by Union, and therefore thoſe 
that were born in Scotland under the Allegiance of the King, 
as of his Kingdom of Scotland, before the Crown came uni- Yaughar,268. 
ted, were Aliens born, and ſuch Plea againſt ſuch Perſons — ver ſus 
was a good-Plea ; but thoſe that were born ſince the Crown * 
of England deſcended to King James are not Aliens, for 
they were born ſub fide & legiantia Domini Regis; fo thoſe 


that are born at this Day in Virginia, New-England, Bar- Sir Fobu Bur- 


badoes, Famaica, or any other of his Majeſty's Plantations 7% Sove- 


8 A s f the 
and Dominions, are natural born Subjects, and not Aliens; — Al. 102. 


4“ 


Seas are not Aliens. | | 
X. But if an Alien be made an Abbot, Prior, Biſhop, 


or Dean, by the Plea of an Alien, we ſhall not diſable him 


to bring any real or mixed Action concerning the Poſſeſ- 


ions that he holds in his politick Capacity, becauſe the ſame 


is brought- in auter droit. 


2911 
i 
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Dy. 2. pl. 8. The like Law is for an Executor or Adminiſtrator, be. 


— 5 25 cauſe the Recovery is to another's Uſe, 3 Cro. 683. yet ſes 
the ſame Book 142. l. 7. 

1 Brownlow, If an Action is brought againſt an Alien, and there is 2 

42. Verdict and Judgment againſt him, yet he may bring a Writ 

5 of Error and be Plaintiff there, and that ſuch Plea is not 
good in that Caſe. 


c abe. Though an Alien may purchaſe and take that which he 
0t, 29. 


9 | | 
| Mick, zo Eli. cannot keep or retain, yet the Law hath provided a mean of 


Gabe g. dart, Inquiry before he can be diveſted of the fame, for until 


Fol. 52. And this Office, which is to gain to the King a Fee 
* „ or Freehold, muſt be under the Great- Seal of England, for 
Maſbum. à Commiſſion under the Exchequer-Seal is not ſufficient to 


Dyer 28 2. A. entitle the King to the Lands of an Alien born, for the 
Lien Stand- Commiſſion is that which gives a Title to the King, for 
3 before that the King hath no Title; but in caſes of Treaſon, 
Regis. art. 18. there upon Attainder the Lands are in the King without 
fol. 53. tit. Office, and in that caſe, to inform the Court a Commiſion 
28 Sein, may go out under the Excheguer- Seal. 
b An Alien cannot purchaſe Lands for his own Benefit; 
but he may for that of the Crown. Luces's Reports 91. 
94. 120. 122. 136. 
Therefore if Land be deviſed to an Alien, the Crown ſhall 
have it, ibid. 94. Yet if an Alien, Tenant in Tail, ſuffers 
a common Recovery before Office found, the Recovery is 
good, ibid. 124. 


3 Cre. 123. XI. If an Alien and a Subject born purchaſe Lands to 

Pld. Com. them and to their Heirs, they are joint Tenants, ard ſhall 

+. 3. fol. Join in Aſſize, and the Survivor ſhall hold Place till Office 
10 Hen, Hill's found. oe | | CPS” 

Calf. By the finding of this Office the Party is out of Poſſeſſion, 

| if the ſame be of Houſes or Lands, or ſuch things as do lie 

in Liyery ; but of Rents, Common, Advowſons, and 

other Inheritances incorporeal which lie in Grant, the 

Alien is not out of Poſſeſſion (be they appendant or in 

* therefore if an Information or an Action be brought 

for the ſame, the Party may traverſe the Office in that 

Court, where the Action or Information is brought for the 

King. e | ah 


* 
\ 


* 
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And if the King obtains not the Poſſoſſion within the * 29. 30, 
Year after the Office found, he cannot ſeize * without a 3, 37. {ee 


/ «fy Travers 32. 
Scire facias. vouched in 


It is not for the Honour of the King (an Alien purchaſing Staurford pli. 


of a Copy-hold) to ſeize the ſame, for that the ſame is 42.5 4. cab. 18. 


baſe Tenure ; and ſo it was adjudged, + where a Copy-hold + S:ytes 20. 
was ſurrendered to J. S. in Truſt, that one Holland an Alien, 

ſhould take the Profits thereof to his own Uſe and Benefit; 

upon an Inquiſition taken, it was adjudged the ſame was 

void and ſhould be quaſhed, becauſe the King cannot be- 

intitled to the Copy-hold Lands of an Alien, nor to the Uſe 

of Copy-hold Lands, as the principal Caſe was. 

XII. An Alien Infant under the Age of 21 Years, can- 13 & 14 Car. 
not be a Merchant Trader within this Realm, nor can he 2c: 11. $. 10. 
enter any Goods in his own Name at the Cuſtom-houſe. 

If an Engliſo Man ſhall go beyond the Seas, and ſhall 14, 15 H. 8. 
there become a ſworn Subject to any Foreign Prince or cab. 4. 
State, he ſhall be looked upon in the Nature of an Alien, 
and ſhall pay ſuch Impoſition, as Aliens; if he comes and 
lives in England again, he ſhall be reſtored to his Liberties. 

An Alien is robbed, and then he makes his Executor, and 1 Re. 144. 
dies, and afterward the Goods are waft, the Lord of the 3 Br. 9. 
Franchiſe ſhallnot have them, but the Executors. Vide 13 E. 4. 

All Perſonal Actions he may ſue as on a Bond, fo like- 1 Bu. 134. 
wiſe for Words; for the Common Law, according to the 7*fvertonigs. 
Laws of Nations, protects Trade and Traffick, and not to 8 


Monſon . 
have the Benefit of the Law in ſuch caſes is to deny Trade. B. 7 


fol. 431. But yet Aliens and Denizens are reſtrained by the Statute of 5 Elix. to uſe any 
Trade, not having ſerved ſeven Years as Apprentices within the Realm. Vide the Statute 


| what Trades, Trin. 12 Car. 1. at Serjeant's-Inn in Fleet. ſtreet, by all the Judges. 


Hulten's Reports, fel. 13 2. but guere that Reſolution. 


5 An Alien Enemy commorant here by the King's Licence, Lord Ray- 
and under his Protection, may maintain Debt upon Bond, mond 282. 
a although he came not with ſafe Conduct. 


Where an Alien ſhould take by courſe of Deſcent, there 
the Eſtate ſhall go over to him, to whom it would have 
gone in caſe the Alien had been already dead; as, where 
Tenant in Tail has Iſſue two Sons, and the eldeſt is an 
Alien, the younger Brother ſhall inherit. Lucas 116. Yet 
if an Alien be Tenant in Tail, Remainder to a natural 
born Subject, the Remainder-man cannot come in until the 
Eſtate Tail be ſpent. Lucas 120. CHAP: 
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CHAP. II. 
Ok Naturalization and Dentzation. 


I. Whether the Kings of England | was accounted before the Coy. 
can naturalize without Aa of | queſt in reference to the Natives 
Parliament, | of the ſame, and whether by 

II. What Operation Naturalization | making it à Kingdom, they can 

hath in reference to remove the create a Foreigner as a natural 
Diſability arifing from themſelves. | born Subject of England. 

III. What Operation Naturaliza- | IX. Of Aliens in reference to the 
tion hath in reference to remove Tranſmiſſion of their Goods ard 
Defects arifing from a lineal or | GChattels by the Laws of France. 
collateral Anceſtor. X. Of the Privileges the Kings 

IV. Where Perſons born out of the of England, of old, claimed in 
Realm may inberit by the Laws the Eftates of ſews dying comme- 
of England. a rant here, and how the ſame at 

V. A Kingdom conquered, and | this Day flands.. 

united to the Crown of England, | XI. Of Perſons born in Places an- 

. evhether by granting them a Power nexed or claimed by the Crown 
to make 4 can implicitely | of England, how efleemed by 
ereate in them ſuch a Sovereignty, | the Laws of the ſame. 
as ta impoſe on the Realm of Eng- | XII. Of Denization, and what 
land. | we. Operation it hath according to the 

VI, Of Perſons naturalized by a Laws of England. 

Kingdom dependent, whether ca- | XIII. Where an Alien is capable of 
fable of impofing on one that is ab- Dower by the Laws of Englard, 
ute. | N I end where not, and of the total 

VII. Of Kingdoms obtained by Con- | Incapacity of a Jew. 

_ gueſt, how the Empire of the ſame | XIV. Whether @ Denizen is capa- 


rs acquired, and how the Conqueror ble of the Creation and Retention 
ucceeds. . | 6 4 Honour, by the Laws if 
VIII. Iceland, what Condition it | 


Ingland. 


I. H E Father and Mother are the Fountain of the 
Blood natural, and as it is that that makes their 


Iſſue, Sons or Daughters, ſo it is that that makes them 
Brothers and Siſters; but it is the civil Qualifications of the 


Blood that makes them inheritable one to the other, and 
capable of enjoying the Immunities and Privileges of the 
Kingdom; but that is from another Fountain, viz. the 
Law of the Land, which finding them legitimate, doth 
tranſplant them into the Civil Rights of the Land, by an 
Act called Naturalization; which does ſuperinduce and 
cloath that natural Canſanguinity with a Civil hereditary 


Quality, 


\ 
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Quality, whereby they are enabled not only to inherit each 
other, but alſo to enjoy all the Immunities and Privileges 
that mere natural born Subjects may or can challenge. 

II. According to the Laws of Normandy the Prince might Serv. 5b. 2. 
naturalize; but ſuch Naturalization could not diveſt the c. 12. 
Deſcent already veſted. | 

But according to our Law by no way but by 447 of Par. 1 Inſt. 129. a. 
t- liament, and that cures the Defect as if they had been born 
5 in England, and no Man ſhall be received againſt an A# of 
Parliament to ſay the contrary. . 
al Therefore if the Father an Alien has Iſſue a Son born 
here, and then the Son is naturalized, the Son ſhall inherit. n 
If the Father, a natural born Subject, has Iſſue an Alien Con. Lit. 129. 
who is naturalized, the Father dies, the Son ſhall inherit. 


fs 


7 III. Naturalization does remove all that Di ſabiliiy and 
a Incapacity, which is in Aliens in reſpect of themſelves, and 
4 ſo puts them intirely in the Condition as if they had been 
born in England. | 5 3 
; The Relative Terms, as if born in England, is generally 


b uſed to ſupply the per/onal Defect of the Parties naturalized, 
ariſing from their Birth out of England, and therefore ſhall 


t never be carried to a collateral Purpoſe, nor cures a Diſeaſe 

1 of another Nature, as half Blood, Illegitimation, and the 

5 like; but all Diſeaſes, whether in the Parties themſelves, 

, or reſulting from the Anceſtor, it cures. 

f As of Parliament of this Nature may be ſo penned, as 

. to cure Defects in the Father or Anceſtor, or in the Parties 

n themſelves. | 

f If Reſtitution in Blood be granted to the Son by Act of Cote 3. If. 


Parliament, this cures that Diſability that reſulted from the el. 241. 
Father's Attainder, and that not only to the Son, but alſo 
to the collateral Heirs of the Father ; the true Reaſon of 
this is, becauſe the Corruption of the Blood by the Attainder 
is only of the Blood of the Father, for the Son's Blood or colla- 
teral Heir was not at all corrupted ; for the Scope of the Act 
taking notice of the Father's Attainder, does intentionally 
Pe againſt, and remove it, for otherwiſe the ſame had 
been uſeleſs. | | Fl | 

But in Naturalization, without expreſs Words, it takes 
no notice of the Defects in the Father or other Anceſtor, 
nor removes them. LE | 
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And therefore ſuch As of Parliament as take no other 
notice but of the Perſon naturalized's Foreign Birth, the ſame 
cures not any Diſability of Tranſmiſſion hereditary between 
the Father, Brother, or any other Anceſtor, reſulting from 
the Diſability of them without actually naming of them , As 
for inſtance, the Father an Alien, the Son naturalized by 
Act of Parliament, the Father or any other Anceſtor an 
Alien purchaſes Lands and dies, the Son ſhall not take by 
reaſon of the Diſability in the Father, but there may be 
Words inſerted in the Act that may take away the Impe. 
diment. | | 
IV. There are four ways by which Men born out cf 
England, may inherit in England, beſides by the Statute of 
Edward the Third, De Natis ultra mare. 
1. If they be born in any Dominion of the King's, when 
he is actually King of England. 
2. If they be made inheritable by Act of Parliament in 
| England. | | 
Calvin'sCaſe, 3. If they be born Subjects to a Prince holding his King. 
fel. 21. b. dom or Territories as Homager and Leigeman to the King 
of England during the Time of his being Homager : S0 


the Welch were inheritable in England before 12 Ed. 1. 


though Subjects to the Princes of Wales, who were Ho- 
magers to the King of England. So were the Scotch in 
Edward the Firſt's Time; but when once the Homage de- 
termines, then they become Aliens, otherwiſe Subjects, 
® P/acit.Parl. and upon that Reaſon Magdulph a Scot appealed * from the 
21 Ed. 1. fol. Judgment of his Prince to Edward the Firſt ut Supericri 
152, 157: Domino Scotiæ; but then it muſt be underſtood where ſuch 
Prince is Homager ſuljectionis, and not only infeodaticnt, 


for another King may hold of the King of England an 


Iſland or other Territory by Tenure, and not be his 
1 125 | ; 

4. If the King of England enters in a hoſtile manner the 
Territories of another Prince or. State, and any be born 
within any of the Places or Guards poſſeſſed by the King) 
Army, they are looked upon in Law to be within his Pro- 
tection, and ſuch Perſon born is a natural born Subject of 


20s 7 England; but then he muſt be of Parents Subjects , not. 


placit. 29. hoſtile z and therefore a Baſtard born in Tangier is capable of 


13. Eurchaſing Land in England, if his Parents were — 


Paughan, fl, „ y 
301; Men N ü 
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V. Thoſe that are born in Ireland, and thoſe that are 

born in Scotland, are all alike ; for their Births are within 

the King's Dominions, and they are born under the like 

Subjection and Obedience to the King, and have the like 

Band of Allegiance ad fidem Regis; yet if a Spaniard comes 

into Ireland, and by the Parliament is there naturalized, 

though perhaps this may qualify and cloath him with the 


Title of a natural born Subject of Ireland, yet it has been 


conceived, that it will not make him a natural born Subject 
of England. | | 

For the Union of Ireland to that of England, is different My Lord Coke 
from that of Scotland ; for the firſt is dependent as a King- + 232 
dom conquered, the latter independent. Though Henry N 
the Second, after his Conqueſt of that Nation, did remit ever there was 
over from England the ancient modus tenendi Parliamen- any ſuch mo- 


tum, enabling them to hold Parliaments, which after was as _ 


confirmed by King John; yet that was by no other Force is an Impo- 


than bare Letters Patents. Now when a Nation is once ſture. Lide his 
conquered, there remains no Law, but that of the Con- Tit. of ru 
queror; and though he may incorporate ſuch conquered 71877 Tho 
Nations with his own, and grant unto them their andient 721. 
Parliamentary Ways of making of Laws ; yet the Con- 

queror can no ways grant unto them a Power, by virtue of 

ſuch Grant or Confirmation, as to impoſe upon his own 

Country ; for he himſelf before ſuch Conqueſt, could not 

make a natural born Subject without Act of Parliament, 

and moſt certainly his Conqueſt adds nothing to his Power, 

tho' it does increaſe his Dominion. 

The Doctrine with reſpect to Scotland is intirely altered 

by the Union ſince our Author wrote. 

VI. Again, Kingdoms that are abſolute under one Prince, Selden's Titles 
ad fidem Regis, there the Acts of each other are reciprocate, f ny 
and one naturalized by the Parliament of Scotland, 1s 2 223; er 
naturalized in England, becauſe Scotland is a Kingdom ab- Title is Cao. 
ſolute, and yet in the Caſe of Craw and Ramſey * it is there /us Scotiæ, 
held, that an Alien naturalized in Scotland remains an Alien #245 Her. 
notwithſtanding ; but Ireland is a Kingdom dependent and „ Rex; but 
ſubordinate to the Parliament of England, for the Parliament in Ireland, 
in England can make an Act to bind Ireland, but not & con- Augliæ, Sco- 
verſo, Now to be a Native of Ireland, is the ſame as to be Nr Sean 


| born 1s not a Do- 
g 8 minion be- 
longing to the Crown gf England, but to the King of England. Vaughan 301. 


Ok Maturalization. Boon 111 
born in Ireland, but that is by the Laws of Ireland; but to 
be born in Ireland, and to be the ſame as to be born in 
England, muſt be by the Laws of England : But there is 0 
Law that hath enabled them with ſuch a Power, as to na. 
turalize further than their own Laws extend ; but the Lay 

of Ireland does not extend into England, therefore Natura. 
lization in Ireland operates only in Ireland, becauſe of the 
Failure of Power. 85 


442 


* From bence VII. Again, Kingdoms that are conquered, the Empire 
it is, that the of the ſame may be acquired by the Conqueror, only as it i 
[HER Ak ny in a King, or other Governor, and then the Conqueror 
lich or fer only ſucceeds in his Right, and no further“; or alſo as 'th 
Ireland with- in the People, in which Caſe the Conqueror hath Empire, 
out an Act of ſo as that he may diſpoſe of it, or alienate it as the People 
A os themſelves might; for lis que Thing to inquire of the Thing 
ot they whoſe 1 n . og 
Right he ſue- another, of the Manner of the holding of il, the which are 
ceeds, could applicable not only to corporal Things, but incorporeal alſo: 
* Fo „ For as a Field is a thing poſſeſſed, fo is a Faſſage, an Ad, 
fol. 78502 a Way; but theſe things ſome hold by a full Right of Pro. 
can he grant, perty, others by a Right of Uſufructuary, others by a tem. 
Portus Mari: rary Right. Again, by the Will of the Conqueror, the 
obedientiis ad- Kan be Republick that is ſo conquered, may ceaſe to 
wvocationibu- | | . 
& patronatio- be à Kingdom or Commonwealth, either ſo that it may be 
nibus Ecclefia- an Acceſſion of another Kingdom or Commonwealth, as the 
fr curvy 1 Roman Provinces, or that it may no ways add hereto any 
Carbide, Kingdom or Commonwealth, as if a King waging War at 
Cancellar, his own Charge, ſo conquer and ſubject a People to him- 
Juſticiar. nor ſelf, that he will have them governed, not for the Profit of 
7 & * the People chiefly, but of the Governor, which is a Pro- 
1 perty of that we call Herile Empire , not of Civil; for 
all Which are Government is either for the Profit of. the Governor, or for 


inſeparably the Utility of the Governed; this hath Place among Free- 
— * men, that among Maſters and Servants. The People then 


+ Imperium a. that are Kept under ſuch Command, will be always for the 
died ob wti- future not a Commonwealth, but a great Family: Hence 
1 it is that we may plainly underſtand, what kind of Empire 

eee that is, which is mixed of Civil and Herile, that is, where 
Inter liberos lo- 75 a of e : x 
cum habet, il. Servitude is mixed and mingled with ſome perſonal Li- 
ud inter de- berty : For if the People are deprived of Arms, command- 
3 ed to have no Iron but for Agriculture, to change their 
de Republica. Lan. 
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* - 


Language and Courſe of Life, and abſtain from the Uſe of 

many of their Cuſtoms, to be confined * to their own * Caſe of the 
Houſes, Caſtles, or Plantations, nor wander abroad ; to — - 
be governed by ſuch Laws as the Conqueror ſhould tranſmit the omg 
to them F, all which are the Tokens of a Nation by Con- 28 H. 8. of 
queſt made ſubordinate to the Conqueror, and are part He- Ablentees, 
rile, and part Civil; and though they may remain a King- | ew 1 
dom, and abſolute within themſelves as to the making of fol. 354. 
Laws, to oblige each other, yet they can no ways impoſe Þ Or elle they 
on their Conqueror; for though that be true, which in ame to Low 


guintilian is alledged on the Behalf of the Thebans, That C. 18 H. 3. 


| that only is the Conqueror's which he holds himſelf ; but u. 17. Ario- 


an incorporeal Right cannot be holden, and the Condition 2. au 
of an. Heir and of a Conqueror -is different, becauſe the bell al. 0. 
Right paſſeth to the former by the Deſcent, but only the gui viciſſent, 
Thing to the laſt by virtue of the Conqueſt. But certainly 275 quos vici 
that is no Objection, for he that is Maſter of the Perſons, Jn f 
is alſo Maſter of the Things and of all Right which does raren. 
belong to the Perſons : for he that is poſſefied ||, doth not 4 bello Gal- 
poſſels for himſelf, nor hath he any thing in his Power who Ie, l. 1. 
hath not himſelf ;- and fo it is if he leaves the Right of a | 
Kingdom to a conquered People, he may take to himſelf fg. gu i 
ſome things which were the Kingdom's, for it is at his Plea- ſerwitute ef, 
ſure to appoint what Meaſure he will to his own Favour : 4 reg. Juri 
From hence it is we may obſerve what ſort of Empire that 5 17 8 


Kingdom is at this Day. Jud. de Adult. 


VIII. Now Ireland, before the fame became united to the 
Crown by the Conqueſt of Henry the Second, the Natives 
were mere Aliens, and out of the Protection of the Laws Cali Caſe. 
of this Realm; yet when once they became a conquered Lib. 7. fol. a3. 


People, and ſubje& to the Crown of England, and united 
ad fidem Regis, then did ariſe their Allegiance ; but that 


Union neither made them capable of the Laws of England, 
nor of their own, till ſuch time as the Conqueror bad ſo 
declared them: Now what do they deſire in order to revive 
their Government? Firſt, they humbly beg of King Henny 
the Second, that ſince he was pleaſed that they ſhould 
remain as a diſtin&t Dominion, that their ancient Cuſtoms or 
Uſages ſhould not continue; that he would be pleaſed to or- 


dain, 
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For at a ge. dain, that ſuch Laws as he had in England * ſhould }; of 
a. Catit e Force, and obſerved in Ireland; purſuant to which he 
all che Clergy grants them power to hold Aſſemblies by the tree Fears 
there, Ammo of the Realm, and that they ſhould be regulated according 
— _ to the Inſtitution and manner of the Parliaments in Ez. 
of Fnolang land, ſhould have the Benefit of Magna Charta, and other tie 
wereeftabliſh- great Laws of England r, and by ſuch Means put them into 
ed, and made a Method of governing themſelves according to the known 
7 1 orce n Ways of England, and to make ſuch Laws as ſhould bind 

reland, Ge- ; 8 
raldus Cam- among themſelves; and by following the Example of 
brenfis Topo- thoſe of England ||, their Judgment might be ſuperviſed, 
graphia Hi- and corrected according to the Juſtice and Laws of Ex. 
pg 2 land, by Writs of Error, Appeal and the like. 

8 E. 1. n. 13. Hibern. + Matthew Paris Hift. Angl. pag. 121. Leges Angliæ ab onmi. 
bus ſunt gratè acceptæ. 7 Coke 23. Rylys Placita Parliam. 198 to 208. 

Now here is no continuing or reviving their ancient Go- 

vernment, but the introducing a new one, part Civil, and 

Sed. part Elerile ; nor indeed had they before any fuch thing as 

Sir Fobn Da- a Parliament there, or general Aſſembly of the three 

0 * Eſtates; for when Henry, the Second went over, there 

— 2 163, were ſeveral Kings or Scepts, who had their ſeveral and 

104,105. diſtinct Aſſemblies ; but when they ſubmitted, this great 

hack Aſſembly of Eſtates which he conſtituted, was a collection 

out of all of them, for their future well Government; ſo 

that whatſoever modus of Regimen the Conqueror declared, 

it was no more than for the well governing of the Place, 

and making ſuch Laws as were neceſſary, and proper a- 

mongſt themſelves: But for them to impoſe, by virtue of 

1 an Act of Naturalization, upon an abſolute Kingdom as 

Lord Faugh- England, without the Conſent. of the three Eſtates of the 


2 301: ſame, ſurely was never intended, much leſs effected: The 
raw verſus Eq Cadet 


Remjey. © Caſe is both great, dubious, and curious, therefore quære. 


IX. By the Laws of France all Perſons not born under 

the Legiance of that King, are accounted Aliens, and if 
they die, the King is entitled to. their Eſtates ; for all ſhall 
be ſeized into his Exchequer, or Finances; but if they 
make a Will, the Prerogative is diſappointed: Yet that 
extends only to Chattels perſonal, in which Strangers pal- 
ſing through the ſame, have greater Immunities than A- 
liens there reſident; for Travellers dying without _ the 

; | | els 
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Heirs or Executors ſhall have Benefit and Poſſeſſion of 

their Eſtates. | | E 

be X. The like Priviledge the Kings of England formerly 
claimed in the Goods and Eſtates of the Fews after theis 

"2 MW Death, if the Heir ſued not, and paid a Fine to the King 

3" WM toenjoy them, as by this Record appears. 


te Furatores ſuper ſacrum ſuum dicunt quod prædictum Meſ- 

5 ſuagium fuit quondam Eliæ le Bland, qui, Ec. diem clauſit 

. extremum, et quia mos eſt Judaiſini quod Dominus Rex om- 

10 nia bona Cattalla Fudei mortui de jure dare poterit cui vo- 

a luerit, niſi propinquior heres ejuſdem Fudzi finem fecerit pro | | 
eiſdem; dicunt quod Dominus Rex dictum Meſſuagium dare Eſcheat An. 


52. H. 3. 


5 poterit cui voluerit fine injuria alicut facienda, fi ita fit quod Ni. 37. 


heres difti Eliæ, finem non fecerit pro Catallis ejuſdem Eliæ 
ni habendis, Se. | | 
But whether the ſame is now uſed, may ſeem doubtful ; 
for the Goods of Aliens eſcheat not at this Day to the Caroon's Cale. 
1 Crown, but Adminiſtration ſhall be committed to the next Hobbys Caſe. 
of kin. Stephen'sCaſe. 
XI. By the Laws of France, Flanders, Milan, Savoy, 
and the Frenche Compte, though poſleſſed by ſeveral other 
| Princes, yet the Natives of the ſame partake in the Immu- 
nities with the natural born Subjects of France, and if they 
die without Will, their Heirs claim their Eſtates ; the Rea- 
ſon given, becauſe, ſay they, thoſe Countries were never 
{0 we | 
alienated from them, but were always annexed to the 


k Crown of France, who acknowledges them to be his Sub- 
3. Jects to this Day. | 
* But in England it is otherwiſe, for thoſe that are born in 


Gaſcoin, Normandy, Aquitain, and thoſe other Territories 

8 which were formerly the Poſſeſſions of the Crown of Eng- 

de Ind, in which if any had been born when ſubject to the yy, This 
fame, they would have been natural born Subjects, yet was before the 

noyꝛ are eſteemed Aliens; and ſo was the Caſe vouched Statute of 25 

by Shard, ofa Norman, who had robbed together with 2 45 

ll other. Engliſh, divers of his Majeſty's Subjects in the nar- $,,, in — 

be Seas, being taken and arraigned, the Norman was Aſſize pl. 24. 

at found guilty only of Felony, and the reſt of Treaſon ; for See Calvuin's 

. chat Normandy being loſt by King John, was out of the . erg * 

. Allegiance of Ed. III. and the Norman was accounted aas 

1e an Alen. Ji, try ori 291 nit 
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Vide 1 In. 


129. a. 


he 


Difference be- 
tween Natura- 


lization and 
Denization. 


Co. 1 Inf. 


fol. 2. 
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XII. In France the Kings may there Denizzee, ſo like. 


wiſe here in England, but with this Difference, the Letteg 


of Denization by thoſe of France remove the total Diſabi. 
lity and Incapacity of the Alien: 

But in England the Charter of Donation or Denization 
is but a temporary, partial, and imperfect Amotion of the 
Diſability of an Alien; for though it puts the Perſon in. 
denized, as to ſome Purpoſes, in the Condition of a Suh. 
ject, and enables a Tranſmiſſion hereditary to his Children, 
born after the Denization, yet it does not wholly remove 
the Diſeaſe or Nonability, as to the Points of Deſcent or 


hereditary Tranſmiſſion, and reſembles a Perſon in caſe of 


an Attainder, and therefore if he purchaſes Lands and dies 
without Iſſue, the Lord by Eſcheat ſhall have the Lands, 
And therefore in lineal Deſcents, if there be a Grand. 


father natural born Subject, Father an Alien, Son naty- 


Godfry and 


Dixon's Caſe 
_ Goabelt. 175. 


Dyer 44- 
1 Inſt. 31. b. 


26 Ed. 1. Rot. 
part 1. 


1 Irpt. 31. b. 


22. A. 


Chauſ. 1 3. 


Mm. 17. 


.J. 


ral born Subject, the Father is made Denizen, he ſhal 
not inherit the Grandfather; and if the Father dies in the 
Life of the Grandfather, the Grand- child (though bor 
after the Denization) ſhall not inherit the Grandfather, for 


the Denization does not remove, neither the perſonal, nor 


the conſequential Impediment, or Incapacity of the Father. 
So likewiſe in collateral Deſcents; as for Inſtance, the 


Father a natural born Subject, had Iſſue two Sons Aliens, 


who are both made Denizens, and one dies, the other 


ſhall not inherit him. | 


XIII. The like Law in Dower, a Man ſeized of Lands 
in Fee, takes an Alien to Wife, and then dies, the Wife 
ſhall not be endowed : But if the King takes an Alien to 
Wife, and dies, his Widow Queen ſhall be endowed 
by the Law of the Crown. Edmund, Brother of King 
Edward the Firſt, married the Queen of Naver, and died, 
and it was reſolved by all the Judges, That ſhe ſhould be 
endowed of the third Part of all the Lands whereof her 
Husband was ſeized in Fe. 

A Few born in England, takes to Wife a Few born allo 
in England, the Husband is converted to the Chriſtian Faith, 


_ Lands, and enfeoffeth another, and dieth ; the 


ife brought a Writ. of Dower, and was barred of her 
Dower. Quia vero contra juſtitiam eſt quod ipſa dotem pe- 
tat, vel habeat de tenemento quod fuit viri ſui ex quo in con. 


 verſione ſua noluit ei adbærere, & cum eo convertere. 
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XIV. If an Alien be a Diſſeiſor, and obtains Letters of C. 1 ft. fol. 
Denization, and then the Diſſeiſor releaſe unto him, the 278. B. 
King ſhall not have the Land; for the Releaſe hath altered 
the Eſtate, and it is as it were a new Purchaſe; otherwiſe 
it is, if the Alien had been Feoffee of the Diſſeiſee. 
| And though Aliens are enabled by Charter of De- 
in. nization to a Tranſmiſſion hereditary to their Poſterity 
b. of Lands, yet a Denizen is not capable of Honour, nor 
n, to a Tranſmiſſion of the ſame, without Naturalization by 
ve Parliament; for by the Charter of Denization he is made, is 
or gl, ſeu tanguam ligeus; but to be a Member of Parlia- Co. 4. itt. 
of W ment, he mult be ligeus revera, & non quaſi, for by his be — . 
ics coming a Nobleman, he claims the Place of Judicature in 
Parliament, the which he cannot till naturalized by Act of 
d. Parliament, and then he may claim as eligible to the ſame, 3 
u- or any other: And the ſame Law is at this Day in France, the grand E- 
all where no Foreigner can hold any Honour or Dignity in ſtate of Paris, 
he Wl the State or any Part of the Government. Tis true, Car- 1997: 
m dinal Mazarine, who was an Talian, held a great Share 
or ia the ſame, but it was vi, & manu forti, and was the V. de Men- 
or IM Occaſion of introducing a Civil War in that Kingdom; 720uth Hiſt. of 
r. and yet the late Duke of Richmond claimed the Honour or Fance, F. 15. 
he Dignity of a Peer of France, as Lord of Aubigny, but that 
s, MW was a Title rather annexed to the Tenure of that Seigniory 
er chan otherwiſe. 5 
And though his Majeſty has been pleaſed to confer the 
ds Dignity of Dutcheſs of Poriſmouth on the Lady Querouaille, 
fe yet the ſame is rather Honorary than a Title conſiſtent 
to with the Laws of England: For though his Majeſty is the 
ed Fountain of Honour, and may call the meaneſt of his Sub- 
og Jets to the higheſt of Dignities, yet it is their Civil Qua- 
d, ligcations which make them capable of enjoying the Immu- 
be mies and Priviledges of Peers; but that flows from ano- 
ger ther Fountain, even the Law of the Realm, which as to 
Denizens diſable them to take ſo ſignal a Mark of Sove- 
o reignty without Act of Parliament. N 
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Ot Aliens, and Tryals per Medietatem, where al 
lowed, and where not. 


I. Of the manner of Aliens obtain- 
ing Trials per Medietatem, at the 


gui) of the ſame. 


II. Of the making the ſame a Law 


univtrſal within this Realm, as 
to ſome Perſons, afterwards ge- 


ommon Law, and of the Anti - 


V. Of the awarding of Tales um 
Requeſt on 23 Enquiries. 

VI. Where this Immunity does not ex- 
tend to Aliens, and where it dug 
in Matters Civil and Criminal. 

VII. Of be Validity of a Witni 


| Alien, and of an Infidel. 


neral, as to all. | 
ui. Of the Writ and fame Ol 


vations on the Summons of ſuc 


IVIII. The Title of @ Rencgadbe. 
er- | IX. Of the ences of the King's 
an Pardon, whether it extend; tu an 
5 Alien, wwhoſe Abode is here, but 
happens to be abſent at the Tine 
| of the promulgating. 


Inqueſt. | 
IV. Of the Opportunity loft or gained 
: by praying this Immunity. © + 


4 * 
I. 
. q 


R IAT IO bilinguis or per medietatem linguz, by 

I the Common Law was wont to be obtained by 

1 * Grant of the King, made to any Company of Strangers, 

7 u,. Pl. Co- as to the Society of Lomb ards or Almaignes, or to any 

ron. lib. 3 cap. Other Corporation or Company; when any of them were 

7. impleaded, the Moiety of the Inqueſt ſhould be of their 

own Tongue; this Trial per medietatem in England is of 

great Antiquity, for in ſome Caſes Trials per medietatem 

Lanb. fal. 91. Was before the Conqueſt, Viri duodeni Jure Conſulti, Angliæ 

ſex, Walliæ totidem, Auglis & Wallis jus dicunto, and as the 

Co. 1. 118. Commentator obſerves, it was called Duodecim virile Ju- 
155. b.dicium. | | tet | 

II. This Immunity afterwards: being found commodious 

27 E. 3. cap. to us Handers, became univerſal ; for by the Szazute of 27 

18. E. 3. cap. 8. it was enacted, that in Pleas before the Ma- 

Jar of the Staple, if both Parties were Strangers, the Trial 

ſhould be by Strangers; but if one Party was a S/ranger, 

and the other a Denizen, then the Trial ſhould be per me- 

dietatem Lingue : But this Statute extended but to a nar- 

28 E. 30.13. TO.]˖ Compaſs, viz. only where both Parties were Mer. 

chants or Miniſters of the Staple, and the Pleas before the 

Major of the Staple : But afterwards in the twenty-cighti 

Lear of the ſame King's Reign it was enafted, That all 

| | EI | manner 


* 0 
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manner of Jnqueſts, which was to be taken or made a- 
mongſt Aliens & Denizens, be they Merchants, or o⸗ 
thers, as well before the Major of the Staple, as before 
any other Juſtices or WYinilters: Although the King be 
Party, the one half of the Inqueſt or Proof ſhall be Deni- 
if zeug, the other half Aliens, if ſo many Aliens and Fo- 
reigners be in the Town or Place where ſuch Inqueſt or 
Proof is to be taken, that be not Parties, nor with the Par- 
tes in Contract, in Plea, or other Quarrel, whereof ſuch 
+ WJ Inqueſt or Proof ought to be taken; and if there be not /o 
« Wl mary Aliens, then ſhall there be put in ſuch Inqueſts or 
Proofs as many Aliens as ſhall be found in the ſame Town 
or Places, which be not thereto Parties, as aforeſaid ; and 
the Remnant of Denizens, which be good Men, and not 
'+ WF ſuſpicious to one Party or other. | 
y which. Statute the ſame Cuſtom or Immunity was But if it be for 
„made a Law Univerſal, although it be in the Caſe of the Treaſon, 2 
King, for the Alien ſhall have his Trial per medietatem. pers ng 
| It matters not whether the Moiety of Aliens be of the * 4 "0 
fame Country, as the Alien Party to the Action is; for Dyer 144. 
be may be a Dutch Man, and they Spaniards, French © 
„ WW Walloons, &c. becauſe the Statute ſpeaks generally of 
J „ 
e III. The Form of the Venire facias in this Caſe, is, De 
1 Vicineto, &c. quorum una medietas fi de Indigenes, & alte- Co. Elix. 
of Wl ra nedietas fit de alienigenis natis, &c. And the Sheriff $18. 841. 
n ought to return ele Aliens and twelve Denixens? one Bro. tit. Trial. 
dy the other, with addition which of them are Aliens, and | 
i ſo they are to be ſworn; but if this Order be not obſerved, 
it s holden as a miſreturn. | | | | 
It has heen conceived of ſome, that it is not proper to 
us call it a Trial per medietatem Linguæ, becauſe any Alien 
of any Tongue may ſerve; but that ſurely is no Objection, 
4. bor People are diſtinguiſned by their Language, and Me- 
al dies as Lingus is as inch as to ſay, half Engliſb, and half i 
„of any other Tongue or Nation whatſoever ; nor matters it | 3 
of what ſufficiency the Jurors are, for the Form of the Ve. CM. El. 841 Fl 
1. WW aire facras ſhall not be altered, but the Clauſe of quorum 
„ 8 quiiihert babeat 4. 1. &c. hill be in. | 0 
he . If both Parties are Aliens, then the Inqueſt ſhall be al! | 
Engliſb; for though the Z-:217ſþ may be ſuppoſed to favour 21 H. 6. 4. 
ll If chemſelves more than 1 7 yet when both Parties 


11 


are 
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+9 13 ne Mins, it will be preſumed they will-favour both alike 
OY a without any Difference. 
2 Ro. 1 80 ;  Wherean Iſſue is joined bewenden 2 Denizen and an A, 
043: 1 Hen, and a Venire facias awarded per Medietatem Lin aue; 
and the Sheriff returns 12 Denizens and 12 others bd 
_ hens, whereas in Truth there are not 12,. Aliens nor 6 A. 
liens returned: In this Caſe it ſeems that the Alien may 
2 188 the Array, for otherwiſe, he hath no Remedy, f 
he ſhall be concluded by the Sheriffs Return. 
Dy. 28. 1. 70 - - But ut he doth not challenge, and fo they are impanelled, 
Margine. Se. it is ſufficient; yet if eight Denizens and four Aliens 
are impanelled it is ill, becauſe it ee in this Caſe that 
the Trial is not per Medietatem. 
Cro. El. 293. If a Writ of Inquiry of Damages be ended! in an Action 
1 between a Denizen and an Alien, the Inqueſt ſhall be al 
Ay n of Engliſo, and not Part of Aliens for it is out of the 
ee e - Statute. 07. K 
Os 28. a. IV. If an Alien is party, who ai his Opportunity, and 
© [68 ſuffers a Trial by all Znglifh, the Judgment is not Err. 
4, nous; for if he will be fo negligent as to ſlip that Advan- 
bra IA 144+, tage which the Law gives him, it is his Fault 3 (a) for the 
3 Alien, if he will have the Benefit of that Law, muſt pray 
a Venire facias per Medietatem Linguz, at the Time of the 
awarding the Venire facias : But if a neglect of that Op- 
; portunity happens, yet if he prays it after the awarding a 
21 H. 7. 32. general Venire fucius, the ſame may be retrieved, ſo as it 
be before the Venire be returned and filed, for then he 
may have //, enive facins de novo, or otherwiſe he cannot, 
(6) P 9 Coren (þ) nor can he afterwards challenge the Array for this 
35 2.6 Cauſe, if it falls'out-the"Juries are all*'Denizens 3. though 
Cro. El. 562, Stamford ſeems to be of a contrary Opinion, for the Alien 
3 E. 4. 11,12, muſt pray it at his Peril, Heyward\againſt Lipſon. — 
V. If chere be a general Venire fucias, the Defendant 
| cannot pray a decem Tales, &ci per Medietatem Linguæ up- 
10 ce mw 92 on this, becauſe rhe Tales ought to your ue the Venire facias: 
But if the Venire facias be per Medietatem Linguæ, the 
1+ Tales: ought to be per Medreratem Lingnæ, as if five Aliens 
- and five Denizens appear on the principal Jury, the Plan. 
ry tiff may have a Talts per Medietatem'; but if the Tales be 
Oro BI , general de circumſtamtibus, it hatk been held good enough, 


for there being no Exception takenſ by the Defendant up- 
& 122 awwardling tlierecf, it ſtral be —— well — 


Sx | 
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If an Alien that lives here under the Protection of the 21 H. 4. 
King of England, and Amity being between both Kings, — 54 
commits Treaſon, he ſhall by Force of the Act of 1 and 2 Pr. * : 
Philip and Mary, be tried according to the due Courſe of Caſe by all the 
the Common Law, and ſhall not in that Caſe be tried per Judges. 
nedietatem Lingue. be 
But in the Caſe of Petit Treaſon, Murder, Felony, &c. Dyer 144. 
if he prays his Tryal per medietatem Linguæ, the Court SIO _ 
pught FR. it. = | Point is fully 
5 5 6 : handled, Go. Inſtit. 3. part « fol. 27. 


Vet if an Information be exhibited againſt an Alien, and Moore 57. 
an Engliſhman, the Tryal is not per medietatem, but accord- Barr's Cale. 
ing to the Common Law, | 

If an Alien in League bring an Action (if there be Cauſe) Colivre Coke's 
the Defendant may plead in Abatemeut; but if it be an 22 tit. 
Alien Enemy he may conclude in the Action. 3 
Ia an Action for Words the Defendant pleaded Not 27 E. 3. c. 8. 


Guilty, and ſaid he was an Alien born, and prayed Tryal 28 Ed. 3. 13. 


per matietatem Linguæ, which was granted, and at the ni/t 7 _—_ 2 


prius in London, but fix Engliſhmen and five Aliens ap- ia Margine. 
peared, and the Plaintiff prayed a Tales de Circumſtantibus 

per medietatem Linguæ, and it was granted, ſo there want- 

eq one Alien, and the Record was: 


lcd alius Alienigena de Circumſtantibus per Vic. London, 10 Co. 104. 2. 


al trguiſitianem infra nominati Julii Cæſaris, per mandatum 
Jaſticiarigrum de novo appaſito, cujus nomen pannello preditt. 
affulatur, ſecundum formam Statuti in hujuſmadi caſu nuper 
eit & proviſi; qui quidem Furator fic de novo appoſitus, 
viz. Chriſtianus Dethick Aienigena exacius venit, ac in Fu- 
ralaty illam ſimul cum aliis Furatoribus preditt. prius impa- 
nellatis & juratis juratus fuit, &c. It was found for the 


| Phintiff, and afterwards. moved in Arreſt of Judgment, 


That no Tales was to be granted de Circumſtantibus, when 
the Tryal is per medietatem Linguæ, by the Juſtices of Nif 
prius, by the Act of 35 H. 8. becauſe in the Act it is ſpoken Mich. 35, 36. 


of Freehold of Jurors, and an Alien is not properly ſaid of bir Fae: 


any Country, or to have any Freehold ; but it was adjudg - /ar wer/usPhi- 
ed becauſe the Statute. was made for ſpeedy Execution, that T” Carſon, 
Lhd be expounded favourably, according to the Intent C Flix 308. 
and Meaning of the Makers of the Act; and though in 

this Caſe the- Talts Was prayed: by the Phintiff, where it 

N | F f a | _ ovght 
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ought to have been ad requifitionem Defendentis, yet that 
ſhould be taken to be but a Miſpriſion, and would he 
amended. | 


Dy. 28. VI. If the Plaintiff or Defendant be Executor or Adni. 
© . niſtrator, though he be an Alien, yet the Tryal ſhall be 
. 275. Engliſb, becauſe he ſueth in Auter dꝛoit; but if it be aver. 
red, that the Teſtator or Inteſtate was an Alien, then it ſhall 
be per medietatem Lingue. 5 
Sberley a Frenchman, who joined with Stafford in the Re. 
bellion, in taking of Scarborough. Caſtle in the County of 
13 York, he being taken, was arraigned in the King's Bench 
| upon an Indictment of Treaſon, and the Indictment was 
7 Co. 6. b. contra legiantiam ſuam debitam; and the Indictment waz 
ruled to be good, although he was no Subject, becauſe it 
was in the Time of Peace between the Queen and the French 
King, But if it had been in the Time of War, then the 
Party ſhould not have been indifted, but ranſemed. It was 
ikewiſe ruled there, that the Tryal was good, although 
the Venirt facias awarded in York was general, and not de 
medietate Linguæ; for ſuch Tryal per medietatem Lingue 
does nat extend to Treaſaus, and the Indiftment ought to 
Dyer. 143. mit the Words, Naturalem Dominam ſuam, and begin that 
Hob. 271. Fe intended 'T reaſon contra Dominam Reginam, &c. Hill, 
Salk. 633. Eli. in B. R. Stephano Ferrara de Gama's Calc in Dr, 
x7 Ps Treaſon... Ebi i d bngbob @ 7:1 
7 Ce. 6.b. © If an Alien Enemy come into this Realm, and be taken i 
War, he cannot be indicted of Treaſon, for the Indictment 
Sir Jobs Da- cannot conclude contra legiantiam ſuam debitam, for he never 
wies's Con- was in the Protection of the King; and therefore he ſhall 


1 * ſuffer Death by Martial Law, and ſo it was ruled in 13 H. 


104, 105. 8 in Perkin Warbeck's Caſe, who being an Alien born in 

1  Blanders, feigned himſelf to be one of the Sons of King Ed 
ward the Fourth, and invaded the, Realm, with intent to 
take upon him the Dignity 3 who had his Judgment and 
Tryal 7 Martial Law, and not by the Common Law ol 
and 


Ad. n, wp [ rt vo ff aft 3 

VII. The Kingdom of Ireland was a Dominion ſeparated 

and divided from England at the firſt, and came to the 
Crown of England by Congueſt, in the Time of Henry the 
Second; and the meer Iriſb were as, Aliens, Enemies to 
dhe Crown of, Exgland, and were diſabled to bring any Ac 
ii:ijon, and were gut. of the Protection of the Laws of thi 
\ 3 J 


Realm; 


pe of a 
I i 


* N 
I 
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Realm; and five Scepts of the Triſb Nation were only ena- 
bled to the Laws of England, viz. Oneil de Ultonia, O 
Molloghlin de Media, O Connoghor de Connacia, O Brian de 
Tholmonto, and Mac Morough de Lagenia, as appears by 
the Records of the Dominion of Ireland, and ſeveral Grants 
have been made to the Iriſp, which proves them to be mere 
Aliens. But afterwards, though the ſame was a ſeparate 
and divided Kingdom, yet whilſt they were under the Sub- 
jon and Obedience of the Kings of England, if Hi 

Treaſon had been committed by an [ri/hman, he "lake be Co. 7. fol. 23. 
arraigned, indicted, and tried for the fame within England, Cavin's Cale. 
and by the Laws of England; and fo it was reſolved by all 

the Judges of England in Orurke*s Caſe, 33 Eliz. and alſo in 

Sir Zobn Perrot's Caſe, that Ireland was out of England, 

and yet that all Tyeaſons committed there, were to be tried 

in England, and that by virtue of the Statute of 38 H. 8. 

cap, 23. Artbur Crobagen, an Iriſhman, was arraigned, for Cro. Car. 333. 
that he being the King's Subject, at Lisbon in Spain uſed 

theſe Words, 7 oil] Kill the King (inuendo Dominum Caro- 

lum Regem Angliæ) if I may come unto him, becauſe be is a 

Heretick ; that afterwards he came into England, and was 

taken, ald tried By a Jury of Middleſex, and was found 

ovitty ; and it was held High Treaſon by rhe Courſe of the 

Common Law, for his traiterous Intent, and Imagination of 

his Heart i is declared b theſe Words, and within the Sta- 

tare” Of 25 E. 3: he « < nfeſſed. he was a Dominican Fryer, 

and Priel in Spain. | | 

"\Brafton ſays, chat! an Alien born cannot be a Witneſs ; 2 Elix. in the 


| Be that is — — underſtood of an Alien Infidel; for the Cale of the 


Biſhop of Roſſe; being an Alien born (a Scot) was admit- 1 85 Iafin 
ted to be 21 dme, And ſworn. 4 Pt. fel. 279. 


Ter ah Hftdef may bring an Action againſt another Ner- 


chat, or zny other however , and that without Con- * 11 H.8. 
very bol 210 43! | fol. 4. 

19 III. The Temimony of a Renegadoe is not to be re- 

ceived at this Day, by the Laws of any Chriſtian Kingdom 

Spuhn; he that hath once renounced his Faith can 

never be believed, therefore he cannot be a Witneſs ; and » 

Wit was ruled where one Domingo de la Cardre, a Rene- 

gudos, who was ſworn,” and gave Evidence; afterwards a 

new Tryal being granted, his Teſtimofty Was rejected, and dee 17 08 

HKEnbt | d to b GPA it being at his Tryat proved, N.“ * 

re Ff 2 that Lang ſton. 


454 
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that he was a Spaniard, and a Chriſtian by Birth and Ei. 
cation, and after became a Few. 5 

IX. If an Alien be Rgſident, and commits an Offence, he 
271. Courten's ſhall have the Benefit of the King's general Pardon; but i 


Book Ill 


Inception to that which we 


Caſe. he is not in the Kingdom at the Time of the Pardon pro. 
mulgated, then he loſes the Benefit of the ſame ; for he is 
no otherwiſe a Subject, but by bis Reſidence here, 

CHAP, V. 
Df Planters. 
I. Of Poſſeſſion and its Original | what Conditions are annextd h 
Right. Pw ſuch Fortunes, for thoſe that ar 
II. Of Vacancies natural, which | in Neceſſity. 
give a Right to Planters. | VIIL Whence it is, that there was 
III. Of Civil Pacancies, how far at the "Beginning, and is ſill a 
the ſame might be peſſeſſed. tacit Condition of re-aſſuming ur 
IV. Of Per/ons eupelled, whether | original Rights, in caſe of txtreny 
Juſti to deny ſuch to plant in Places | or natural Neceffity ' for natural 
vacant. , _. #2. Community, | 
V. Of Planters, whether they haue IX. Of Neceſſity conſidered in a 
8 fm Right, fo as to diſpoſe by | Chriſtian Community. | 
Will, or only a U ſufructuary Pof-| X. Of the Primitive Communin, 
on. I confidered in reference io ity Rt 
VI. OF Planters, wanting Things | 18 and Limitations. 
neceſſary, for the Support of buman XI. Of theſe things that are dad.. 
Life, generally confidered' accord-| cated to God, and holy Uſe, whe 
ing to the Laars of Nature. ther ſubect to the Relief of our 
III. Wherefore one Man may natu- | Neceſi nx. 
rally hate more tian another, and r 
Gelen. I. 3 NG in the firſt Chapter of this Work dif. 
Fol. 15. courſed of the Original of Property, deducing its 


call Poſſeſſion or Meum, and 


how the ſame may be altered by War, it may not ſeem un- 
neceſſary to diſcourſe of the acquiring of Property in the 
new Diſcoveries of thoſe vaſt Immenſities of America, which 
being prepoſſeſſed, ſeem to deny us legally that Title which 


we pretend to. 


Poſſeſſion by Law is eſteemed the higheſt Title that Men 
can pretend ta what they enjoy, which is nothing elſe but 
pofitio pedis ; as if the Ancients had no other Seal to confirm 
their Tenures, but the Prints of their Feet: And good 


Reaſon, 


eee gen er s 
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4 Reaſon, ſeeing the Mind is not able to take up a Place fo 

well as the Body; for many Men's Wills may concur in 
he WH (wiſhing and liking) the fame thing, but many Bodies can- 
tif not concur to the poſſeſſing it: Beſides the Mind cannot 
o. ſet an outward Mark on what it likes, that thereby others 
is W might be warned to abſtain from it, all which the Body 

properly doth. Abraham and Lot going to plant, declared 

no more than this, here was Room or Vacancy enough; 
ud therefore, without further Examination or Scruple, 

they knew they might turn to the right Hand or to the left, 

to poſſeſs what they would to themſelves. | 

II. This Vacancy, which gives us a right to plant, is to 

be conſidered in two Reſpects; 1. Natural: 2. Civil: The 

firſt is in things which may be poſſeſſed, but actually are 
'» W not; neither in Property nor Uſe; ſuch a Vacancy which 
is nullius in bonis, might be occupied by Switzers, who, 
„as Cæſar faith, would fain have changed their rough Hills 
for ſome near Campania; and Deſarts or Places uninha- 
bited may be poſſeſſed and appropriated to the firſt Planter, 
and that without all Controverſy, but eſpecially by thoſe 
who being expulſed from their own Seats or Eſtate, ſeek 
Entertainment abroad: The Anſebarians in Tacitus, cry Tacit. Annal. 
out, As the Heaven to the Gods, ſo is the Earth granted to 13. 
Mortals, and what is void is publick : Looking up tò the 
Sun and Stars, they did openly as it were inquire of them, 
Whether they were pleaſed in bebolding any Ground empty, and 
without Inhabitants, they ſhould rather. caſt forth the Sea, 
and overwhelm the Spoilers of the Bart. 

III. Civil Vacancy is where it is not abſolutely incorpo- Us; ncc pe 
rated, as among the roving Arabians and Moors in Barbary, eſi pleue in ho- 
and other Africans and Americans, who poſſeſs one Place to ue , ch >; 
Day, and another to morrow; theſe by their frequent Re- Ns in Pf 
turns ſhew,' that they abandon. not the Places they remove 
from, as dereliaa que quis in bonis amplius numerare non 
wut s we cannot ſay, that their natural or voluptuary In- 
tereſt in them is no way improved; for Grotius ſeems tobe <Z 
of Opinion, * thatif there be ſome Deſert or barren Ground, De Jure gel. 
the ſame ought to be granted to Strangers upon their Re. # ac Pacis lib. 
queſt, and, ſays he, It is alſo rightly. ſeized on by them, ** 317+ 
giving this Reaſon, For tba, Lands ought not to be efteemed 
aceupied hieb are not cultivated; but only as to the Empire, 
which remains intire to the firſt People, they do no Offence 
Gol. 7 F f 4 | who 
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+ Dion. Pru- who inkabi, amd manure a an o& the n that lies ne. 
_ Orat. glected Sep. tte 4 

But we muſt preſs this — of- Grotini very ten 

derly, leſt: by the ſame Reaſon others conclude, that thoſe 

Eſtates which are not competently improved, are derelid 

and occupiable by others, which would introduce perpetual 

Confuſions, and eaſily: perſuade every Man that he could 

na unn huſband his Neighbour's Lands better than himſelf : How. 

concelſios ever, this is a qlear Caſe for all Planters, that thoſe Waſtes, 

Zabel. ah or aſperi montes, which the Natives make no uſe of, nor 

can receive any Damage by their — by others, 
may lawfully be impropriated by them. 

IV. Again, if a Nation or. People e expelled their own 
Country, ſhould deſire to ſeek void Plates, or at leaſt ſuch 
Bald. 3, Conſe as might not abſolutely endamage a People into whoſe Ter- 
93. -.. ritory they come, they may juſtly plant; the Reaſon is, 

, for that Dominion or Property might be introduced with a 
b 5. Reccption of ſich Uſe which profits * ſuch diſtreſſed Saw 


En. Littu/4; and hurts not thoſe ; and therefore the Authors of Dominion 
rogamus in- 


ke 3 ._ ſuppoſed: willing rather to have it ſo; but to give away 
v ad. bio, zi, that Which, we have but a bare Right to, and no Poſſeſſion, 
ulli delt can neither be juſt in the Giver, nor lawful in the Receiver. 
tocere. We have an eminent Example of this amongſt the Turks; 
for, the Tarturs having over-run the North of Aſa, and 
many Nations, fled from their own Countries for fear of 
them, amongſt other the Corafimes,. a warkke People, being 
thus, unkennelled, they had their Recourſe to the Sultan of 
Babylon, and petitioned him to beſtow ſome Habitation upon 
them 3 their Suit, according to the Rules of Policy, he 
141 — neither ſafely grant nor deny ; to admit them to be 
ants in the ſame Country with the poſſeſſed Jurt 
vquld turn to a preſent Inconvenience and a future Miſchicf, 
4 . Far. and to deny them, might perhaps edge their Diſcontents 
, sl into Deſperateneſs ; therefore inſtead of giving them Gold, 
eee ee ha ſent them to the Nlines, yet ſo as they took it as a very 
greeat Courteſy; for he, beſtowed: on them all the Lands 
Which the hriſtiars held in Palgtine, liberally to give away 
what; was none of his, and what the others muſt purchaſe 
Matthew Pa beloxe. they could enjoy: Sad was the Donation; for by 
ris, fol. 834, virtue ef that Convcyance they became Conquerors of Je- 
835. . the yhole —_ of the moe 0 
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Ar. III. Oe Planters. 
V. But admitting that Planters may appropriate a Plan- 

tation for their Living, whether ſuch may diſpoſe of the 

fame by Will (we ſuppoſing the Poſſeſſor having no Heir) 

for that he might ſeem to have but an uſufructuary Poſſeſ- 

ſion, till a Deſcent had been caſt, which then perhaps may 

tun the ſame into a Right: + Without all Controverſy the 1 4s it is con- 
yery immediate 4 and planting creates a right againſt — = wa 
all; but he that Empire there, and that very right, the Share of Sab 
| in his Life-time might have actually transferred over ſiſtence, which 
to another. Now though the Deviſe in the Will operates v3 before 
not till after his Death, yet the Gift is made during his quad now 
Life; according as the French have it, Se deſpouiller avant be fixed, ſo it 
que en aller coucher, that is, Man firſt puts off his Cloaths, 3 
and then goes to Bed. ſent which 


i es | | 'others gave to 
this at firſt ſhould ſtand fixed, eſpecially if there was no Obligation or Nh at the 
firſt to the contrary. Vide Selden de ure Nat. & Gen. ad men. Heb. id. obligat. quod eſt 
ex officio quod legis e: But the Sanction of a Law ſuppoſes the Nullity of a State of Na- 


b 


ture, not of a Right of Nature. 


VI. Again, Perſons having arrived in thoſe Territories, 


and planted, but before they have reapt the Fruits of their 


Labour, Neceſſity is found within their Huts, and a Sup- 
ply of Things for the Support of human Life is wanting, 
whether ſuch may ſeek the Means of Subſiſtence by the 
Laws of Nature, and in caſe of Refuſal (after Requeſt) force 
them from their Neighbour Planter? Surely that which is 
neceſſary for my natural Subſiſtence, and not neceſſary to 
another, belongs juſtly to me, unleſs I have merited to loſe 
the Life which I ſeek to preſerve. There were a Defect in 
God's creating our Natures, ſuch as they are, if he did not 
provide Means to uphold their Beings, according to the na- 


} tural Faculties which he hath given them. A good Mother pia mater 


divides her Bread among her Children, fo as a Morſel may panem inter 
come to each; let us therefore judge this Caſe by thoſe 4 erer diſtri- 


Rules of Juſtice, by which we judge other Caſes : If a Fa- 0.1 fn. 


veniat ſingu- 


ther in his Will paſs by a Child, or names him, but upon 118. 


| falſe Cauſes eaves him nothing, he is notwithſtanding by 


the Equity of the Civil Law admitted to a Child's Part, 
as legilimate, and may form his Action contra Teftamentum in- 
Mrioſum. Men are all akin, and we derive one from an- 


other, and to let others ſettle in our Places, who may juſtly 


expect as much due to them, for their natural Subſiſtence, 
\ | as 
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as was to thoſe who before went out of the World, to make 
place for them, yea though they aſſign them nothing at 
their Departure. ne 

Man were of all living Creatures moſt miſerable, if he 
might not during this Life have that Meaſure, which God 
would not have an Ox defrauded of; thus hath every 


Dungzhil-Fly a Right to live, and to remain inſectile, which 


beſides Exiſtence hath Senſe, and may not juſtly be depriy. 
ed of that its chiefeſt Felicity, unleſs it be importunate to x 
nobler Creature. - SHE 

VII: *Tis very true, that no Man can pretend to ſhare 


in the Sweat of another Man's Brows, or that the Pains, 
and waſting of another Man's Life, ſhould be for the Main- 


tenance of any but his own ; nay, though it be granted, 
that thoſe Neighbour-planters, who being ſettled before us, 
and having acquired either by Induſtry, or lawful Donation, 
the Fruits of other Men's Labours, and conſequently muſt 


Xemphonin enjoy more Plenty than a new Comer or Planter, yet all 


the Anſwer to 
 theCympenſ/es : that the 


y poſſeſs is not properly theirs ; for if another by 


Ub; jus emendi extreme eceſſity be periſhing, and they have above what 


nbi, non con- 


can conſume in a natural way, then they have no ful. 


ceditur five in ler a Prop in that Plenty than Stewards have, and for 


Barhbarico, 
ive in Gra- 


canio ſolo ubi 


this Regard they are ſo called in Scripture : The Earth till 


is the Lords, and the Fulneſs of it is bis, for be mad: it of 


gue opus ſum- his own Matter, and for the Faſhion of it uſed not our Aid; 


mus, non per 
Tim, ſed ex 
veceſfftate. Ex- 
ped. (/i. 


yea, it is bis Sun cubich till produces, and his Clouds which 


drop Fatizeſs : We can only pretend the Contribution of a 
little Pains for that which is our natural Share; ſo that in 
plain Reaſon we may not expect to be otherwiſe qualified 
than Stewards, for all that which is not probably neceſſary 


for our own Subſiſtence, or for theirs, who ſubſiſt only by 
us: Wherefore: if Lazarus ready to periſh (not by Fault, 


WA > but by Misfortune) had taken D. ves his Crumbs, contrary 


Leffias, lib. 2. to his Will; yet he had ſinned no more than he who takes 


cap. 12. dub. ſomething which the Lord or Maſter hath given him, tho 
2. tum. 7 the Steward contradict it: But if it ſo happen, that both the 


Planters are in pari neceſitate, then melior eſt conditio poſi- 
dentis; or, as St. Paul's Words are, when he excited the 


2 Cor. 8. 13. Churches Charity and Alms, for the Relief of the diſtreſſed 


Members of Chriſt, Not (quorh he) that otber Men be eaſed, 


„ = tou 5+ mw. Qho —— or y.na Tz 
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VIII. The Will of thoſe who firſt conſented mutually to 

divide the Earth into particular Poſſeſſions, was certainly 

ſuch as receded as little as might be, from natural Equity; 

for written Laws are, as near as poſſible, to be interpreted 

by that; and therefore in Caſes of ſuch Extremities we are G atius de 
not without Examples, of taking the Goods of one to ſup- Jure Belli ae 
ply the Neceſſities of many: And therefore at Sea, if Pro- - acis, lib. 2. 
viſions begin to fail in a Ship, every one may be forced to * 7. 
bring out openly, what he laid in for his Paſſage in parti- 
cular; ſo a Ship at Sea, having in Streſs of Weather, ſpent 
her Sails, Cordage, and Anchors, meeting other Veſſels at Leges humane 
Sea, may take a Supply of ſuch as ſhall be wanting; but % uti | ; 
yet governed according to St. Paul's Words, So that ſuch cr cho. q 
taking ſtraitens not the other Ship. So when the Sea breaks punune imbe- „ 

upon a Country, we may dig in the next Man's Grounds cillitatis. } 
to make a Bank, without ſtaying for the Owner's Permiſ- } 
ſion, yea, tear down any Man's Hedge, or Fence, when | 
the common Paſſage is ſtopped: For in ſuch caſes of Ne- ; 
ceſſity human Laws (as is mentioned afore) do not ſo much 

it as expound. their natural Equity, and that which 

Men. give to thoſe who are ſo innocently diſtreſſed, who 

borrow Life only from the Shadows of Death; Et piata 

ſe. tempeſtate tuentur, is not fo properly a Charity to them as 

8 and if he be a Chriſtian that gives, perhaps h 
oth more Charity to himſelf than to the Receiver. 

IX. The Reaſon of this Chriſtian Charity or Communion ' 

is as far above the natural, as Chriſt himſelf was above Na- 

ture; this requires an equal Beating of all Pulſes, that as 

Fellow. Members we have a homogenea} Senſe and Palpita- 

tion; we are to divide a. Cruſe of Oil, and a few Handfuls 

of Meal, with one of Chriſt's Flock, with an abandoned y.gu7cquam 

Creature ; and what can be in more Extremity than a poor unde /u/piret 

Planter in a ſtrange Place, deſtitute for the preſent Sup- πn¹ in 

ports of human Life? - rh or 1961124 ls boat 

And ſurely the Violation of this 7s Charitatis is no leſs 

than Theft in thoſe, who having extended Fortunes, never 

defalcate a Gibeonite's Cruſt perhaps for a wandering An- 

gel; theſe ſteal even the ſhipwrack d Man's Picture from 

him, which as his whole Inheritance he carried at his Back, 

to move Compaſſion, and by the inſatiable Sea of their 

Ayarice and Luxury, they wreck him over at Land. 
115 7 5 
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® Ixtenditar X. But this free primitive Communion had, and hath 
TY its Bounds, and its quantum in Contributions, as well as the 
22 | ul. natural, otherwiſe it might be fraudulent, and thieving: 
lus ex ſe metus For they who poſſeſs but a little, would contribute it all, 
aut ſpes, & ſe- on (purpoſe to ſhare equally with thoſe who poſſeſs very 
— 2 * much, which would introduce a viſible Decay and Ruin in 
expetabunt, alls as Tiberius rightly obſerved * on M. Hortalus his pe. 
ſchi ignavi, & titioning an Alms for Auguſtus Cæſar's Sake, [dleneſs woull 
Tac 4} zncreaſe,. and Iuduſiry languiſb, if Men ſbauid entertain no 

28 Hope nor Fear to themſebves, but ſecurely expect other Mew. 

Raps idle to themſelves, and'burdenſome to us? 
Wherefore in the midſt of that primitive Communion, 
wie ind that the Apoſtles went domutim, from Houſe to 

Hlouſe breaking of Bread, therefore they even then retained 

dy their Houſes in Property; which Property is ſuppoſed 
by the eighth Commandment, as well as it is by Chriſtian 
Charity: For no Man can ſteal, but by invading the Right 


of another; and as for Charity, it is neceflary he have ſome 


thing of his own, to be able to fulfil its Commands, and to 
make a Dole at his Door; and it is very convenient that 
he give it rather with his own Hand, than by ſome publick 
Collectors, For Charity is heated moſt with the Senſe of it; 
w. 11.” own; Aion. Moreover under the Law, :Jevrs were com- 


4s 1. + manded.to.love one another as themfebves ; yet this Command 


took not -ayay; Property then, therefore it takes it not away 
now, notwithſtanding; we we the Uſe or Vſufruct of our 
Properties to the diſtreſſed, though ourſelves be at the ſame 
time in Diſtreſs; juſt as we are commanded, by the Peril of 
our own Lives, to endeavour to ſecure our Neighbours 
Lite, which is yet a Charity more tranſcendent than the 
other, by how much Life is above a Livelihood. And 
though the various Laws of Countries have variouſly pro- 
| __ vided Puniſhment for thoſe, who out of meer Neceſſity take 
ſomething out of another's Plenty; yet that proves not the 
Act to be Sin, or repugnant to Equity or Conſcience, but 
rather repugnant to the Convenience of that Kingdom or 
Republick where the Act is committed; and the true Rea- 
ſon of the ſame is, left thereby a Gap might be laid open to 
Libertiniſm ; beſides, Reaſon of State, we know, conſiders 
net/Virtue ſo much as publick NEO and Conveniency, or 
that Right which is ad allerum. 
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XI. We will now conſider thoſe things which are God's, 


which yet are not his in ſuch a ſtrict rigorous Senſe, las 
that they lie open to the Exceptions of our juſt Neceſſities ; 


hence that which is devoted as a Sacrifice to him, in caſe 


of Neceſſity, may be made our Dinner, witneſs the Action 
of David: Wherefore the Conſequence of our Saviour's 
Anſwer was very ſtrong, when he defended his pulling the 
Ears of Corn in another's Field: That if it was lawful for 
David in his Neceſſity to eat that Bread, which was pro- 
yided for the Table of God, then how much more was it 
lawful for him and his Apoſtles in their Neceſſities to take 


a refreſhing out of that which belonged to Man ? By the Decretals of 
Canon Lam, if no other means can be found, the Veſſels of Cratian, lib. 


the Altar may be ſold to redeem thoſe Souls who are enthral- 
led in Miſery and Captivity ;.and is there not good Reaſon 
for it, ſeeing they ſerve but for the Souls of Men, and 
therefore the Souls of Men are more precious than they? 
Yea the Sacrifice itſelf, to what End is it, but to obtain a 
State of Piety for us? | 3 MONO: 30 Bb 

Upon what hath been ſaid, it may not ſeem an Injury, 
if a Planter (wanting thoſe things for the Su of human 
Life). requeſting a reaſonable: Proportion of his Neighbour 
(having it to ſpare) with an Intention to repay, if denied, 
by force to take the ſame from him; for that Reaſon which 
creates a Puniſhment in a ſettled Commonwealth, for the 
uke Actions, does in ſuch Places fail. 
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Synodus Nica- 
nenſis, Can. 
Synodus Aure- 


liacenſis 
an. Camp ile 
un Toletanum, 


Grotius de 
Jure Belli ac 


Pacis, lib. 2. 


cap. 2. f. 8, 9. 


I. Of Confiderations touching their | X. Of Plates totally exempted in 
various and ſtweral Forms of Go. England from their Society. 

- evernment down till their tatal | XI. 67 the Endowment of their 
| Extirpation.  _ 2990s " Wives, atcording to the Lanws if 
II. Of therr- ff coming into Eng- the Jews, and of their Power if 
land, and when. | E xcommunication of each other. 
III. Of their State and Condition | XIT. Of the real State and Condi. 
after their inhabiting here. tion that they remained in, mt- 
IV. Of their Privileges and other. uvithſtanding all their various and 

 Immunities in reference to their | "ay Immunities. 

* Monies and Charter. [XIII. Fir, in reference to their 

V. Of their Chefts and Stars, and Per ons, being obliged to war 
. the'Manner of Proceedings for the | Badges or Tat les on their Breaſts, 

 . recovering of their Debts. as Notes of. Diſtinction, and ba- 
VI. Of their Charters and Immu- | wing entered the Realm, could m 
ities, and of the Confirmation of | depart without Licence. 

. the ſa: . IXIV. Secondly, as to their Eſtate, 


eee 
VII. Of the Conſequences and Incon- the fame being ſolely at the Will 
- wentences that fell and were occa- of the King; for at their Death 
med by reaſon of their Courts, as | the ſame eſcheated ;| they could 
To the Eccleſiaſtical Cognizance. not ' ſue without". Leave or Li. 
VIII. Of. their Poayer in erecting | cence, the King might reſpite or 
of Synagogues, and of the Founda- | releaſe the ſame, and hawe nothing 
© tion of the Hoaſe of Converts, now | but what was ſolely at the Dew. 
called the Rolls. | tion of the State; continued ſo till 
IX. Of their Charter obtained of | their total Baniſhment out of tht 
the Priefthood of all the Fews of | Realm. 
England. RE | L UI \ 


J. 0 IN CE the Remainder of that mighty Nation, which 
D of old were elected a People peculiar, are now by 
him that firſt choſe them, diſperſed over the Face of the 
Earth, and are become the moſt politick of Traders now 
extant, having by their Induſtry cemented themſelves into 
the principal Revenues and Traffick of the Univerſe, but 


— 


LD ——— 


more eſpecially among thoſe Nations who remain in Dark- 
neſs, and in the Shadows of Death. It might not ſeem im- 

roper to examine how their Condition ſtood of old in this 
Nation, what Advantages and Diſadvantages they brought 
ſtand in re- 


L 


to this Realm, and how the Laus of the fame 


ference to the People at this Day r. 4 
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Cuar. VI, Of the Jews. 


At the firſt the Fathers of their ſeveral Families, and 


the Firſt-born after them, exerciſed all kind of Government 
both Eccleſiaſtical and Civil, being both Kings and Prieſts 


in their own Houſes, they had Power over their own Fa- 
milies, to bleſs, curſe, caſt out, diſinherit, and puniſh 
with Death, as is apparent by Noah towards Cham, Abra- 
ham towards Hagar and Iſmael, Jacob towards Simeon and 
Levis &c. In Maſes's Days then did this Prerogative of 
Primogeniture ceaſe ; and as Aaron and his Poſterity were 
inveſted with the Right and Title of Prieſts, ſo Moſes and 
Joſbua governed the People in a kind of Monarchical Au- 
18 After Joſbua ſucceeded Judges, their Office was of abſo- 


#4 * 


From the Captivity unto the coming of the Meſſiah, which 
is thought to have been 536 Years, the State of the eus 
became very confuſed, ſometimes they were ruled by Vice- 
getents, who had not Supreme Authority in themſelves, 
but as it pleaſed the erſian Monarchs to aſſign them; they 
were called Heads of the Captivity, of which was Zorobabel 
and his Succeſſors down to Hoſadia, which were thought to 
have been of the Poſterity of David; ſo likewiſe the other 
ſucceeding ten chief Governors under Alexander the Great, 
in the: laſt of thoſe ten, Government departed from the 
Hauſe of David, and was tranſlated to the Maccabees, who. 


463 


Uſper. 


deſcended from: the Tribe of Levi, and from them the So- 
vereignb Authority continued to Herod the Askalonite:' his: 


Reign, at which Time our Saviour Chriſt was born accord-, 
1 ; a h | 4 


ang 


464 Of the Jews.  Boox Ill. 
Gen. 49. 10. ing to Jacob's Prophecy: The Scepter ſhall not depart fron 
Fudah, nor a Law-giver from between his Feet, until Spila 

(that is, the Maſiab) come; which Scepter was given 


to Judab, that is, to the twelve Tribes from the Time of 


Moſes, and that it was taken fully from them in Hero, 
A Jau a Time, and given to him who was a Proſelyte, and no 
— 4. f as deſcended from that holy Stock, for ſuch was Herod. 
2 * heir Condition ſince the Extirpation of their Common. 
Nation. Fo- wealth, and their diſperſing over the Face of the whole 
Jeph Scaliger Earth, after the ſacking of their Metropolis, is fully related 
ex % Ch by Foſephus, Euſebius, and others, and what Condition, and 
bon, adv. Ba- : - f 
bon pag. 19. how uſed in moſt Nations they have been ſince then, is 

39. fully illuſtrated by Heylin in his Microcoſm. 

Fol. 568, 569. II. When they came firſt into this Realm is not certainly 
related by any of the Hiſtorians in their Writings of Britjþ 
or Saxon King's Reigns ; however, this certainly appears, 
Holinfed.Vol. that William the Conqueror tranſlated the Fews in Roan, 
3. pag. 15- from thence to London, ob numeratum pretium, for a Sum 

of Money given by them to him, who accordingly appoint. 

ed them a Place to inhabit and trade in, which being al- 

ſigned them, they were under the Protection and Patronage 

of the King, and as his meer Vaſſals, their Perſons and 


Goods being his alone, and that they could diſpoſe of nei. 


ther of them without his Licence; and this appears by that 
Cexcil. 623. ancient Law related by Sir Henry Spelman. 


| De Judæis in Regno conſtitutis. 
| Selman Cone Clendum eft quoque, quod omnes Judzi ubitunque in 
eil. 623. Regno ſunt, ſub tutela « defenfione Domini Regis 


ſunt; nec quiliber eozum alitui diviri ſe poteſt ſubdere une 
Regis litentia. Judæi, & omnia ſua Regis ſunt. Quo) 
0 quiſquam detinuerit eis pecuntam ſuam, perquirat Rex 
tanquam ſuum pꝛopꝛium, (or detinuerit eos, vel pecuniam 


eozum, perquirat Rex & vult, tanquam ſuum pꝛopzium) 
as Sir Henry Spelman renders it. 


HI. Theſe People, after they had planted themſelves in 


this Iſle, and being thus protected, drove on the Trade 

and Traffick of the ſame with a ＋ Hand, to ſuch 3 

Height, that by the End of King s*s Time, they be- 
came powerful, rich and numerous, and to mate" ſo 

b zealous 
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nar. VI. Of the Tews. 46s 
zealous for their Religion, that they not only held open Diſ- | 
Jutes, but endeavoured to bring over by Monies the poor 

nd needy to be of their Opinion. So high and inſolent 

were they grown up in a ſhort time, which continued till 70. Brrmon 
King Henry the Second's Reign, at which time their Con- Col. 1048. 
ition became a Grievance to the Nation, by reaſon of their | 
0 refſions, Murders and Inſolencies, which that King Ger-vaſus Do- 
aking into Conſideration, baniſhed the wealthieſt of them, robernen/es in 
and the reſt he fined at go Marks. The moſt pernicious A . baun 
Act of Murder which they were accuſed of, was, that ge- 3. 
gerally on a Good Friday they would, if poſſible, get a Child 
of Chriſtian Parents, and crucify him in deriſion of his u Vol. 1. 
Religion. 3 | „„ JOS: 
IV. King Richard, after his Return from the Holy Land, 
taking into Confideration the Neceſſities and Straits that that 
expenſive Expedition had brought him under, and being de- 
firous to reduce the Monies and Eſtates of the Jes into 
ſuch a Condition, as if Neceſſity ſhould compel him to ſeize on 
the whole ; but before the ſame could be done, it was pro- 
pounded, that the King declaring his being ſenſible of the Marth Pa- 
State and Condition of the Fews,'a Means might be found 7 5 641. 
out for the ſetling and peaceable driving of Commerce be- Hg 
tween the Chriſtians and them; whereupon Judges were zum. 6. Col. 
appointed to hold Courts touching the Government of the 4. /ie. fol. 
Jews, and their Commerce was appointed out in theſe 354 3, 
Words: | h | ao 3 3 
All the Debts, Pawns, Mortgages, Lands, Houſes, Rents 1258. 


and Poſſeſſions ſhall be regiſtered, the Jew, who ſhall conceal Hollingſhed, 
any of theſe, ſhall forfeit to the King his Body, and the Con- Vol. 3. p. 155. 
cealment,-and Tikewiſe all his Poſſeſſions and Chattels; neither © 

ſhalt it be Jawful to the Jew ever to recover the Concealment 

alſo fix or ſeven Places ſhall be provided, in which they ſhall 


male all their Contracts, and there ſhall be appointed two 


Lawyers that are Chriſtians, and two Lawyers who are 
Jews, and tcho legal Regiſters, and before them and the Clerks 
of William of the Church of S. Maries, and William of 
Chimili hall their Contracts be made, and Charters ſhall 
be made of tbetr Contracts by way of Jndenture, and one 


| Part of the Jndenture chall remain with the Jew ſealed. 


with this Seal, to whom rhe Monep is ſent, the other 
Part ſhall remain in the Common Chef, wherein ſhall - 
be thzee Locks. and Keys, whereof the two Chriflfans , 
„ G g he +56 hall 


ee 
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thall keep one Key, and the two Jews another, the Clerk 
of William of St. Maries Church and William of Chimill 
thall keep the third; and mozeover there ſhall be three 
Seals to it, and thoſe who keep the Seals ſhall put the 
Seals thereto. Mozeover the Clerks of the ſaid William, 
and William ſhall keep a Koll of the Tranſcripts of all the 
Charters; and as the Charters ſhall be altered, ſo let the 
Roll be likewiſe ; fo2 every Charter there ſhall be 3 4, 
paid, one Molety thereof by the Jew, and another Moiety 
by him to whom rhe MWolety is ſent, whereof the two 
Writers ſhall have 2 4. and the Keeper of the Roll the 39, 
and from henceforth no Contract ſtall be made with, no! any 
Payment made to the Jews, no2 any Alteration made of 
the Charters but bekoze the laid Perſons oz che greater 
Part of them, if all of them cannot be p2eſent, and the 
afozeſaid Chriſtians ſhall have one Roll of the Debts and 
Receipts of the Payment which from hencefo2th are to 
be made to the Jews, and the two Jews one, and the 
Keeper of the Roll one. Mo: cover, every Jew ſhall 
Twear upon his Roll, that all his Debts and Pawns, and 
Rents, and all his Goods and Poſſeſſions, he ſhall cauſe 
to be enrolled, and that he ſhall conceal nothing, as is 
aforcſaid; and if he ſhall know that any one ſhall conceal 
any thing, he ſhall ſecretly reveal it to the Juſtites ſent 
unto them, and that they ſhall detec. and ſhew unto them 
all Falſifiers and Fozgers of Charters, and Clippers of 
Monies, when and where they ſhall know rhem, anv like: 
wiſe all falſe Tharters. 


See Purchas's V. This Cheſt was called Arca Chirographica, or Chiregra- 
"pa Phorum Judæorum, and the Notaries and Regiſters of them 
$.7. ſtiled Chirographi Chriftiani and Judæi Arce Chirogra- 
«> pbicæ London, Oxon, or other ſuch City where ſuch Cheſts 
n= 11 were uſually kept. All their Deeds, Obligations and Re- 
Chamber was leaſes were uſually called Stars and Starra, Starrum, Star 
the old Re- in our Latin Records, from the Hebrew Word (as Mr. 
v 1 Selden obſerves Shetar contracted by the Omiſſion of he) 
Wont 7 #or which ſignifieth a Deed or Contract. Theſe Stars were for 
remained with the moſt Part writ in the Hebrew Tongue alone, or elſe in 
the Stars of Hebrew on the one Side or Top of the Parchment, and in 


that City, ad Latin on the other Side or Bottom of the Deed after the 


not ſo called, | 
as it is men- Hebretu. e c 


| tioned, Co. 4. Inft. 66. Some of them are now extant in the Treaſury of the Exche- 
quer in King Jobu's Reign, 
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Ea Ar. VI. Dek the Jews. | 467 
If any Chriſtian became indebted to any Few by ſueh 
Star or Writing put up and reſerved in his Cheſt, and 
paid not his Money at the Day appointed, together with 
all the Intereſt where any Intereſt was reſerved, then he ſued 

forth Letters by way of Proceſs againſt him both for the 
Debt and Intereſt under the Notary's or Regiſter's Hand, 
to appear before. the Juſtices eſpecially appointed for the 
Government and Cuſtody of the Fews, to recover the 
ſame z but yet ſuch Few could not obtain ſuch Licence till Lid Fine 
he had paid a Fine to the King for the obtaining of ſuch Rolls 6. Je- 
Letters, unum Beſantum, viz. Beſantum for every Pound, and 11.07. 
and ſuch Stars were in the Nature of Judgments, upon in H. 4. & 
which Extents were ſued fortli, and the Lands of the Debt- Ed. 1. 
ors were ſeizable, notwithſtanding in whoſe Hands ſoever 
they came, after the Star was entred into“: And if it hap- * Fines g. 
pened, that any Perſons denied their Deeds, or any Con- Job. mem. 5. 
troverſy did ariſe upon which there was any Tryal, the ſame 
was by a Jury half of Chriſtians, and the other of ſix legal 


ews.- | | 
Such Stars or Cheſt-Judgments were aſſignable to Chri- 
ſtians, together with the Extents upon them, and *the 
Aſſignee might vouch over the Aſſignor to Warranty in ſuch Pat. pars 2. 
caſe, So likewiſe to the King they might aſſign over Debts 4. 3. Hen. 3. 
to pay their Taxes. | — 3 | 
VI. As this Politick Prince had provided this Means for 
the diſcovering of their Eſtates, fo did he from time to time 
award Commiſſions to Juſtices for the Tryal of Cauſes and 
Controverſies that aroſe between Chriſtian and Few, and 
granted them divers Liberties and Privileges, which after- 


- 


a | wards were confirmed by theſe two enſuing Charters of 

i, King Fohn. 

« IJ Ohannes Dei Gratia, &c. Sciatis nos tonteſſiſſe om- Car. 2. Job. 
ir J nibus Judeis Angliæ  Normaniz, libere & honorifice ». 49. Charte 
ir babere reſidentiam in terra noſtra 4 omnia illa pe noftris 9 

5 t omnia illa que modo rationabiliter tenent in terris Ek“ 


feodis, & vadiis akatis ſuis ; & quod habeant omnes liber⸗ 
tates & conſuetudines ſuas ſicut eas habuerunt tempoze 
predicti Regis H. Avi patris noſtri, melius & quierius 
t honozabilius, Gt ũi querela orta fuerit inter Ehriſtianum 
t Judæum, ille qui alium appellaverit ad querelam ſuam 
dirationendam, habeat Teſtes, ſcilicer legitimum Chrifti- 

5 G2 anum 


Pl 
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finum x Judæum. Et ſi Judæus de querela ſua Bube 
habuerit, Bzeve ſuum erit ei teſtis, Et d Chrilijanus 
habuerit querelam adverſus Judæum ſit judicata per Pares 
Judæi. Ec cum Judæus obierit, non detineatur cozpus 
luum ſuper terram, led habeant homines pecuniam ſuam 
| debita ſua, ita quod mihi non diſturbeter, ui babuerit 
heredem qui pꝛo ipſo reſpondeat & rectum kaciat de dehitis 
ſuis & de koziglacto ſuo, Et liteat Judæis omnia aue eis 
appoztata kuerint une occaſione accipere & emere, exteg⸗ 
tis illis que de Eccleſta ſunt & panno ſanguine lento. Ct 
ſi Judæus ab aliquo appcllatus kuerit ſine teſte, de illo ay: 
pellatu erit Quietus folo Sacramento ſus ſuper librum 
ſuum, de appellatu illarum rerum que ad Tozonam no: 
tram pertinent, fimiliter quietus erit lolo Sacraments ſug 
ſuper Rotulum ſuum. Et & inter Thriſtianum & Judæum 
fuerit dillentio de accommodatione alicujus pecunice, Judæus 
pꝛobatum Catallam ſuum, & Chriſtianus lucrum. Et 
liceat Judæo quiere vendere vadium, poſtQuam certuin 
erit, eum illud unum annum & unum diem tenuille. Gt 
Judæi non intrabunt implacitum, niſi cozxam Mobig, aut 
cozam illis qui curias noſtrag cuſtodierint, in quorum 
Ballivis Judzi manſerint. Gt ubitunque voluerint, cum 
omnibus catallis eozum ficut res noftre p2oprie, t nulli 
liceat eas retinere, neque hoc eis p2ohibere. Gt preci- 
pimus quod ip quieti lint per totam Angliam & Norma- 
niam de omnibus conſuetudinibus & Theolonijs x modia- 
tione vini ſicut noſtrum pꝛopzium catallum. Et manda- 
mus vobis & precipimus quod eos cuſtodiatis, & dekenda⸗ 
tis, & manu⸗teneatis, & pzohibemus ne quis contra char: 
tam iſtam de his lupzadictis eos in placitam ponat ſuper 
forisfacturam noſtram ficut Charta Regis H. Patris no. 
ſtri rationabilitex teſtatur. Teſte T. Humf. filio Petr 
com. Eſſex, Willielmo de Mereſtal. Com. de Pemb. Henr. 
de Bohun Com. de Hereford. Robert de Turnham, Will. 
elmo Brywer. 4c. Dat. per manum S. Well. grchidiac. apud 
Marleberg, det imo die Aprilis Anno Kegni noſtri ſecunds- 


Chart. 2. Jo- J Ohannò Dei Gratia, &c. Stiatis nos conceſlifſe, t 
; han 1. 83. preſenti carta noſtra confirmaſſe Judæis noſt: is in 
|= ramen „ Anglia, ut erceſſus qui inter eos emerſerint, exteptis 
Libert. ſuis, Hiis qui ad Coronam & Juſtitiam noſtram pertinent, c de 
Moꝛte hominis & mahemio, & de allaltu præmeditato, t de 
kractura domus, & de raptu, 4 de Latrocinio, & de combul- 


tione, 


15) 
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tone, t de Theſauris, inter eos deducantur ſecundum. Le- 


gem luam, & emendentur, + Juſtitiam ſuam inter ſcipſos 
katiant. Concedimus etiam eis, quod ũ quis eozum alium 
appellaverit de querela quæ ad eos pertineat, Nos neminem 
tompellemus ad teſtimonium cuiquam eorum contra alium 
erhibendum, fed (> appellato2 rationabilem 4 idoneum 
teſtem habere poterit, eum ſecum adducat. Si quod vero 
opus ſcelaratum & apertum inter eos emerſerit quod ad Co⸗ 
zonam noſtram vel ad Juſtitiam pertineat; ficut de præ⸗ 


' digis Placitis Coronæ licet nullus eozum noſter appellatoz 


fuerit , Nos ipſam querelam faciemus per Legales Judæos 
noſtros Angliz inquiri cut Charta Regis H. Patris no- 
ſtri rationibiliter teſtatur. Teſte G. filio Petri tom. Eſſex, 
Willielmo Mareſchalto com. de Pembr. Hen. de Bohun 
tom. de Hereford, Petro de Pratell. Roberto de Turnham, 
Willelmo de Waren, Hugo de Nevil, Roberto de Veteri 
Ponte. Dat. per manum S. Well. Archidiat. apud Mer- 
leberg detimo die Aprilis Anno Kegni noſtri ſecundo. 


VII. This Court being thus erected for the Government Cot. 4. L.ſtit. 
of the Jews, under Colour of the ſame, there were many Vel. 254. 


Evaſions found out to avoid the Puniſhments which they 
juſtly acquired for their ſeveral Delinquencies ; and there- 
fore when any of theſe Jews were convicted before any of 
the Eccleſiaſtical Judges for Offences againſt an Eccleſiaſtical 
Perſon, or for Eccleſiaſtical things, or for Sacrilege, or for 


laying of violent Hands upon a Clerk, or for Adultery 


with a Chriſtian Woman, the Conuſance of the Caufe was 
always avoided by the King's Prohibition, becauſe (as was 
alledged) they had their proper delegated Fudges who ſhould 


and ought to have Conuſance of ſuch things; ſo that if a Matthew Pa- 
is additamen- 


ta, fol. 202, 


Jew happened to be convened before the Judges aſſigned 
for ſuch things, upon denial of the ſame by the Perſon 
alone, the ſimple Aſſertion of another Few and of one Chri- 
ſtiin without the adminiſtring of any Oath, they might have 
purged themſelves, the Proof of the Proſecutor being utterly 


rejected. | a 
VIII. By the Canon Law no Few could build or erect a Decret. Gra. 
Synagogue; for if he did, the ſame was ſeizable into the 


Crown: The like was ſo done in the Lear 1231. when they 


had erected and new- built a curious Structure for a Syna- 


gogue, the ſame was taken into the King's Hand *, and 


2 dedicated fol. 182. 


tian, IB. 5. 
Surius Council 


Tom. 3. p. 726. 
* John Steno 
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dedicated to the Bleſſed Virgin, and afterwards granted to 
the Brethren of St. Anibony of Vienna, and called St. 4y. 

® Decret.Gra- thonies Hoſpital ; but yet an old“ Synagogue they might 


tian. lib. 5. repair. 


Matt heu Fa- King Henry the Third finding that many of the Fer 

fy Hift. Angl. were converted to the Chriſtian Faith, but yet were not: 

fe: 393. withſtanding perſecuted by their Brethren, erected a con. 

venient Houſe and Church, with all neceſſary Accommo- 

dations, and called it by the Name of the Houſe of Con. 

verts, in which Place, if any would live a retired Life, they 

had all Accommodations granted them for their Lives; 

which Place continued a Houſe of Alms and Receptacle for 

the converted Fews conſtantly down till 18 Ed. 3. and then 

there proved a Failure of fuch Converts, and the Place be. 

came empty and ruinous 3 whereupon that Prince in the 

eighteenth Year of his Reign granted the fame Houſe to 

other poor People who had nothing to live on, with the Be. 

nefit and Accommodation of the Gardens and other things, 

and an Alms of 1d. a Day out of the Exchequer to each poor 

Perſon : Which Place one William de Bunſtal being made 

Guardian of, and likewiſe at that time Maſter of the Rolls, 

afterwards obtained of that King to annex the ſame Houſe 

11 B. 3. 1. 20. and Chapel of the Converts to the Maſter of the Rolls and 
his Succeſſors for ever. . 

4 Concil. Tole- The Conſtitution of this Society (when it was in being) 

go, Can. 59, was purſuant to the Cannon Law; for by that it was de- 

Bebe! creed, reciting, That in regard the Companies of evil Me 

ww. 1. & 29. do oftentimes corrupt even the good, how much more them 

2 gu. 1. thoje who'are prone to Vices? Let therefore the Jews, who 

5 are converted to the Chriſtian Faith, have no further Con: 

munion benceforth with thoſe who ſtill continue in their old 

Jewiſh Rites, leſt peradventure they ſhould be ſubverted ty 

their Jewiſh Society. Therefore We decree, That the Son, 

and Daughters of thoſe Jews who are baptized, and that do 

not again involve themſelves in the Errors of their Parents, 

ſhall be ſeparated from their Company, and placed with 

Chriſtian Men and Women fearing God, where they may be 

well inſtructed, and grow in Faith and Chriſtian Mannirs, 

And further by the ſame Council it was decreed, That if 

bes ſhould have a Wife converted to the Faith, they ſhould 

be divorced, unleſs upon admonition the Husband would 


| J 2. 


2820 


„ e 


. 
— 


CnAr. VI. Ok the Jews. 471 

IX. However theſe People having got footing for their Ret. 1 Reg. 
Perſons, ſoon obtained Licence notwithſtanding againſt the Jobanuis, 0 
expreſs Canons, not only for the erecting of Synagogues, 57 hls wp ; 
but alſo obtained a Charter, whereby was granted to one Vide Co. 2. 
James of London, a Jewiſb Prieſt, the Prieſthood of all the 7n/t. fol. 508. 
Jews throughout all England, to have and to hold it dur: — * ” 
ing his Life freely, quierly, honourably and intirely, a 
without Moleſtation. Trouble, or Diſturbance by any 


Jew or Engliſhman in the Exerciſe thereof, &c. And in 


the very cloſe of the ſame there is alſo granted, That he 


ſhould not be impleaded kor any thing appertaining to him, 


but re the King himſelf, or his Chief Juſtice. 


This Charter was made at Roan, from whence the Con- 
queror firſt tranſplanted theſe People into this Realm. 

X. And though they obtained footing in moſt of the 

t Places of England; yet ſome there were who ob- 

tained ſuch favour as to be exempted of their Company, 
as New-caſtle, to which Corporation it was granted, That Clez/.18 Her. 
no Few from thenceforth ſhould remain or reſide in their 3” 16. ide 
Town during the Reign of King Henry the Third, or his“ 50 
Heirs ; fo likewiſe they of Southampton, Wincbelſea, Vi- 
comb, - Newberry, Berkhamſted, and other Places. 

If a Zew died and left an Infant, the Houſe did eſcheat Ciaſ 5 H.;. 
to the Crown, until the ſame was redeemed by the Heir . 17. de dom, 
at full Age, and in the interim the King might grant the Jo. 
ſame till he came of Age, together with all his Goods, 

Chattels, Lands, Tenements and Hereditaments, and then 
upon Payment of their Fines, they had a ſpecial Writ of 
Reſtitution awarded to give them actual Poſſeſſion. 5 

XI. By the Laws of England, if a Man died leaving Iſ- Selen. de ſue- 

ſue divers Sons, the Lands deſcended to the Eldeſt; but _— 
a Jew dying, leaving Iſſue divers Sons, after the Fine paid 
to the King, they all inherit Lands, Goods and Chattels in 
a kind of Coparcenary *. So likewiſe by the Law of the * But that was 
Realm, if a Few died ſeized of Lands, his Wife could not * + 
by the Common Law, bring a Writ of Dower ; yet ſhe the Juſtices 
might bring a Plaint befo:e the Juſtices aſſigned for the appointed for 
Jeus in the Nature of a Writ of Dower, and ſhould there the Jews. 
recover, nevertheleſs ſubject to anſwer the King a Fine, 
nay, though the Huſband was converted to the Chriſtian 
Faith 1 7 | 3 & 2 1 A” 
Gg4 The Clasſ.28 E.;. 
m. 4. dorſo. Clauſe 36 H. 3. m. 26, pro quadam Fudæa. 
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2 Clauſ. 2. H. 


3. m. 10. dor/. 
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The Power of Excommunication was granted the Yew; 

to excommunicate any of their own Profeſſion ; but the 
ſame could not be done by them without Licence. 


XII. Notwithſtanding all theſe Privileges and indulged 


Liberties which were granted to them by thoſe Kings from 


the Conqueror to that their fatal Year in 18 E. 1. yet they 
were in no other Condition but moſt abſolute Bond-ſlayes, 
and exquiſite Villains, for their Names were enrolled in the 
King's Exchequer for the Fews, and they confined to live 
and abide only in ſuch Places as thoſe ſeveral Kings, or 
their Juſtices aſſigned for their Cuſtody, ſhould preſcribe 
and allot them, from which they might not remove with- 
out ſpecial Licence, but always be reſident, that fo the 
King's Officers might on all Occaſions find both them and 
their Families, and then as 'often as the King's Pleaſure 
was, were they tranſlated from Place to Place, and not fuf- 
fered to have any Habitation but where they had a common 
Cheſt, and where Taxes were impoſed on them, or Debts 
were owing, from them to the Crown, their Perſons, Wives, 
Children, Infants, Families were impriſoned and ſent to re- 
mote Places and Caſtles, nay baniſhed, executed, and put 
to Fines and Ranſoms upon all ſuch Occaſions as thoſe 
Kings thought fit; they were ſold either Perſon by Perſon, 
or in wholeſale, as Bondſlaves or Villains in groſs by the 
King, and mortgaged to thoſe who would accept them as 


a Pledge, or otherwiſe advance any Monies upon their 


Aſſignment. 
XIII. And that they might be diſtinguiſhed from others, 


they were obliged always to bear a Badge and Table on 


their outmoſt Garments, as well Females as Males, where- 


ever they rode or went, to diſtinguiſh them from Chriſtians, 


with whom they were to have no intimate Communion, 
nor could the Chriſtians be Servants or Nurſes to the Fews 


in any kind, their State and Condition being ſuch, that they 


were all of them meer Slaves and Servants to the King in 
one kind or other. | | 
When they had entered the Realm, they were abſolutely 
rohibited to depart without ſpecial Licence; the which they 
hardly and but ſeldom could obtain, and if they attempted 
it, the which they ſometimes would do to avoid the heavy 


put to ſevere Fines and Ranſoms, 


"Faxes that were laid on them, they were impriſoned and 


Xu. 
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ws XIV. As for their Real and Perſonal Eſtate, it was Clauſ. 15 Job. 
he wholly at the Diſpoſal of the King ; for he might ſeize all _ , 5 

their Lands, Houſes, Rents, Annuities, Fees, Stars, ene pans 
ed Mortgages, Debts, Goods and Chattels whatſoever, and Ebor. 
m ſell, grant, releaſe and give them to whom he pleaſed at 
& his Pleaſure. | | | 
At their Deaths their whole Eſtate, both Real and Per- Clauſ. 5 H. 3. 
ſonal, eſcheated to the King; neither could their Heirs or Z: _ ada 
Executors, Wives and Kindred have or enjoy them without OY 
making Fines, Releaſes, and Compoſitions, with the King 
for them. 

And when they had Occaſion to ſue or implead any Per- 

ſon upon any Account, Real or Perſonal, they. could not 
proceed till Licence obtained, which always was upon Fines 
made; and thoſe very Actions, after they were commenc- 
ed, he could ſtay, and the very Debts which they proſe- Clauß 7. Je- 
cuted for, he might reſpite Payment of Principal or Inte- d 
reſt, and give what Time he pleaſed; nay, he could not Clas, . Jo- 
only lower or leſſen the Sums mentioned in their ſeveral han. Reg. 
Charters, but he might releaſe them for ever; and though *. 5» & 6. 
the King might pardon or releaſe a Debt, yet he might 
notwithſtanding revive * the ſame. And thoſe publick * Clauſ 35 B. 
Cheſts, the common Repoſitory of all their Fortunes, they 3: *. 5: 4orf- 
often ſeized and ſealed up the ſame, and diſpoſed what of 
them they pleaſed to the King's own Uſe, notwithſtanding 
r their Charters and Grants of Privilege, nay, forced them 

ſometimes to tax and diſtrain one another under Pain of 

perperual Impriſonment, Baniſhment, Confiſcation of all 

their Eſtates, and the moſt ſevere Penalties that could be in- 

flicted, they living purely under an unceſſant and arbitrary 
; Will of thoſe ſeveral Kings ; and that which was the more 
: to be admired, that if they turned Chriſtians, they imme- 
; MW. diately upon their Converſion forfeited all their Eſtates to 
7 
| 


the Crown. At length King Edward the Firſt having Har. An g 2. 

ſought all ways that might be to reform the exorbitant Uſu- H. 3. Ree. g. 

ries and Oppreſſions which they daily committed, did, in the Exche- 

through the earneſt Sollicitation of the Commons, publiſh Mer. 
| an Edict in Parliament for their total and univerſal Baniſh- 
| ment, which accordingly was done, and the King at that 
Time ſent his Letters and Letters Patents to ſeveral Sea- 
Towns, reciting, that he had preſcribed a certain Time for 
their Departure out of the Realm, commanding them not 
| 0 
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Col. 2. Iaſtit. to do, nor ſuffer any Wrong to be done them, but to grant 
fol. 507- them ſpeedy Paſſage at their own Coſts and Charges. After 
which prefixed time, if they were found reſiant within the 


* Marth. Realm, they were hanged *, and ſome of the Rents and 
+. bor. Profits of their Houſes were diſpoſed to pious Uſes, but al 


$290. were generally ſeized into the Crown, and diſpoſed and fold 
part. 2. to the Engliſh by ſeveral Grants and Sales, under the Great 
fol. 381. Seal of England. Thus theſe People, having by their ex. 
traordinary Uſury, Extorſions, and Oppreſſions, reduced 

In the 2oth themſelves to be deſpiſable, and then baniſhed, and that by 
2 ki þ a People too, with whom, if they had continued in Love and 
ſed, Charts Friendſhip, and improved their Fortunes by the Rules of 
de Fudaiſma Moderation, they in all Probability might have continued 
Literæ LE ol, and flouriſhed, they having from the ſeveral Kings, from 
bur Fudeorum the Conqueror down to their fatal Year, as many large Pa- 
conceſfis po tents of Liberties and Franchiſes granted them, as ever were 
eorum exilium granted by any Chriſtian Prince or State ſince the Extirpa- 


de Anglia, . : . 
(OSS {Gon of their Commonwealth. : 


Bred parti- But notwithſtanding this, yet Commerce and Traffick 
cular Patents having now taught them a more exquiſite way of enrich- 
of the Sale of ing themſelves, than by that cruel and biting Trade of 
Pry eee Uſury, they have now got Footing into the Realm, and 
do now flouriſh in as high a manner as of old, (though it is 
hoped, not in that manner for which they juſtly procured 
their total Baniſhment out of the ſame) and ſince Time hath 
been ſo kind to them as to deſtroy thoſe Rolls and Monu- 
ments of their former Cruelties and Oppreſſions, and where 
their Baniſhment was recorded (there being no other Foot- 
ſteps of the ſame, nor of any other before 5 Ed. 2. to be 
found, they being totally loft ; yet there are other Records 
that have ſufficient Recitals of the fame as well as Hiſtory 
to evince the Truth, if in the leaſt contradicted) it 1s 
hoped, that if they continue in the Realm, that they will 
by their conſtant Actions conſult and do ſuch things as may 
ſtand with the Honour, Juſtice, and Good of the Kingdom. 
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CHAP VE 
Df Merchants. 


1. Merchandizing, the ſame is ho- | XI. Goods brought in by them, the 
murable and profitable both to | Monies raiſed, how to be diſpoſed, 
Prince and State. according to the Statute of Em- 

Il. The Advantages that might ac- | ? oyment. 
crue to Kingdoms, if the more noble | X11. Merchant-Strangers, made De- 
and richer fort applied themſehves | nizens by Parliament, or Letters 


to the ſame. | Patents, to pay as before t 
III. Of the firft Inſtitution of the | were fo Hoe, ES. 
Company of Adventurers. XIII. What things requifite that 
IV. Of the Inflitution of that in | make a competent Merchant ac- 
England to the Indies. cording to Law. 


V. Of the forming of that in Hol- | XIV. One Merchant may have an 


land, to thoſe Parts. ; Account againſt his Partner, and 

VI. Of the forming the like by the | if be dies, no Surwivorſhip to be 
moſt Chriſtian King to the ſame | of the Eftate belonging, or acguir- 
Parts. ed in their Traffick. 

VII. Of the Advantages and Dif- | XV. Of the Immunities which they 
advantages 8 in reference | claim by the Cuſtom of Merchants, 
ta reducing them to Companies. | in reference to Exchange. 

VIII. How Merchants in England | XVI. All Subjects are reſtrained 
were provided for of old. to depart the Realm but Mer- 

IX. Of their Immunities ſettled by | chants. ; 

Magna Charta. | XVII. Prohibitory Laws bind Fu- 


X. Of Merchant 8 awhoſe reigners according to the Leagues 


Prince is in War with the Crown of Nations. 

of England, Boav to be uſed in time XVIII. The Neceſſity and Advans 

of War, and the Reaſons auß tage that is incumbent on Mer- 
erchant Strangers ought to be | chants to preſerve their Marks. 


uſed fair. 


I HERE are certain Affairs which ſhould be left to 
| the poor and common People to enrich them, but 


there are others which they only can execute which are rich; 
as that at Sea by way of Merchandizing, which is the moſt 


profitable in an Eſtate, and to the which they ſhould attri- 
bute more Honour, than ſome do here at this Day. For 


If in all Eftates, they have thought it fitting to invite the 
Subjects by Honour to the moſt painful and dangerous Ac- 
tions, the which might be profitable to the Publick, this 


being of that Quality, that they ſhould attribute more Ho- 
nours to thoſe that deal in it: And if Nobility hath taken 
EY | 10 


476 Df Merchants, Book lll 


Præter merca- its Foundations from the Courage of Men, and from thei 
ture uſum Na- 


n, Valour, there is certainly no Vocation in the which there i 
ves rei milita- : 6 : 
i tutande To much required as in this; they are not only to encounter 
in mari contra and ſtrive amongſt Men,, but ſometimes againſt the fou 
3 vim Elements together, which is the ſtrongeſt Proof that can be 
reipub. inſer- of the Reſolution of Man. This hath been the Occaſion 
vire ceperunt, | e's | : 
Ariſtot. 7. Po- that ſome have been of Opinion, that they ſhould open thi 
lit. 6. Mare Door to Merchants to attain to Nob:lity, ſo as the Father 
& claſſem in and Son have continued in the ſame Trade, and to ſuffa 
bello eſſe tu- | OE] . x 
telam reipub. Noblemen, who are commonly the richeſt in Eſtates, to 
ait Tacitus 8. practiſe themſelves (without Prejudice to their Condition) 
— Claſſes in this of Commerce; the which would be more honour- 
Mmenta ware Able unto them than to be Uſurers and Bankers, as in Ia); 
Athenienſium Or to impoveriſh themſelves in doing nothing but ſpend, and 


2 make Conſumption of their Fortunes, and never gathering 
ucydiaem, . | £7 
Orat. ad La- | 


cedæ mon. fortunas Ereciæ in navium prefidio fitus fuiſſe predicant, ejus rei muri ligi 


Themiſtoclis abunde fidem fecerunt, idem experientia ſatis hodie loquitur, Inde Colmo 
| Mediczo familiare fuit dium, Non habendum potentem qui potentiæ terreſtri, non 

fimul etiam navalem haberet conjunftam. \ Ez Hiſpanorum eft adagium, Regnum fine 
portu eſſe ſicut furnum abſque igne : Præterguam quid navigationes cultui vitæ, &a, 
tium traductioni Coloniarium valetudine, & voluptati ſerviunt. 5 


Ihe moſt uſual way of buying and ſelling of Commodi- 

ties, between Merchants beyond Seas, is by Bills of Debt, 
or Obligatory, called Bills Obligatory, which are there by 
the Law Merchant Alienable or Aſſignable, tho? not by our 
Law, as being held as choſes en Action, where no Property 
can paſs by» Aſſignment or Alienation, though certainly it 
would be of great Convenience, were they by Act of Par- 
liament made aſſignable, as, by Cuſtom, their Bills of Ex 
change are by Endorſement. Lex mercat. 71. 

The Form of ſuch a Bill Obligatory. _ 

I, A. B. Merchant of Amſterdam, do acknowledge by 
theſe Preſents to be truly indebted to the honeſt C. D. Eng- 
liſb Merchant dwelling at Middleborougb, in the Sum of 
500 J. currant Money for Merchandize, which is for Com- 
modities received of him to my Contentment; which Sum 
of 500 J. as aforeſaid, I do promiſe to pay unto the ſaid 
C. D. (or the Bringer hereof) within Six Months next alter 
the Date of theſe Preſents. In Witneſs whereof, I have 
ſubſcribed the ſame at Amſterdam, the roth Day of J 


1704. 
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1704. Stilo novo. Sometimes, and in ſome Countries, this Lex. Mercat. 
Bill is ſealed. And if ſuch Bill be made beyond Seas, by 7+ 75: 

2, 3, or more Perſons, as having bought a Commodity as 

Partners together, or taking up Monies together at Inte- 

be reſt ; wherein they bind themſelves all as principal Parties 

or Debtors, yet every one 1s bound to pay but his own Part, 

80 by the Civil Law, and Cuſtom of Merchants. 

Merchants ought to be very wary and circumſpect in their surety, tho? 


fer giving a Character one of another, as to their Credit in their not intended. 
:» Dealings as to each others Ability, leſt unawares they be- 
n) come Sureties, where not ſo much is intended. To which 


End I ſhall cite a Caſe in Lex Mercat. cap. 10. fol. 69. 
which was this. A Merchant being at Franckfort in Ger- 
1d many, during the Mart-Fair there, went into a Merchant's 
Warehouſe to confer of ſome Buſineſs with him, where he 
found another Merchant of his Acquaintance cheapening a 
Parcel of Silk Wates of the ſaid other Merchant, to whom 
this Man (as it ſeemed) was unknown; whereupon the 
8 Seller of the ſaid Silk-Wares took occaſion to aſk of him, 
0n whether he were a good Man, and of Credit, who anſwered 
4 he was. So the Bargain was made, and the Goods deli- 
vered to the ſaid Merchant, the Buyer, to the Value of 
460 J. For the which he made a Bill Obligatory, payable 
the next Fair following; at which time the Buyer not ap- 
t pearing, Demand was made of the Merchant that gave the 
y Buyer the Character of being a good Man, and of Credit, 
who in his Defence did alledge, that what he ſaid was but 
only a bare Character, and at moſt was but Nudum Pactum 
ex quo non oritur Actio, and ſo not bound to pay the ſame, 
as having had no Conſideration for it : And upon Suit there- 
upon, he was adjudged to pay the ſaid 460 J. All he had for 
a Recompenſe to reimburſe himſelf, was the Buyer's Bill 
Obligatory made over to him, which proved of no Avail, 
for that the Buyer became inſolvent. Note, 'this was by 
the Civil Law and general Law and Cuſtom between Mer- 
chants. Though I conceive this would not in any wiſe avail 
in our Law, but thought fit to add this Caſe as a Caution 
to Merchants. If he had ſaid, he is taken or reputed to be 
1 a Man of good Credit, or, I take him to be ſo, he had been 
cleared by the Law, and the Cuſtom of Merchants. 
| Action of Debt was brought by a Conceſſit ſolvere, ac- 
cording to the Law Merchant, and the Cuſtom of the City 
of Briſtel, Godbolt. 49. — 
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Two Partner If two Men be Partners of Merchandize in one Ship, and 
1 one of them appoints and makes a Factor of all the Mer. 

* chandizes, both of them may have Writs of Account again} 
him, or they may join in one Writ, Tamen quære, Godby} 
go. Faſhion cont. Atwood. 

Account b One joint Factor may account without his Companion by 
dor fer the o. the Law of Merchants, for Factors are oftentimes diſperſed, 
cher. ſo as they cannot be both preſent at their Accounts. Gor, 
'& als cont. Dawbeny, 2 Leon. 75, 76. | 
Sale by a Fac- A Merchant delivered Kerſies to be ſold in Spain, the 
_—— Factor ſells them to one who becomes a Bankrupt (and there 
We) | is a Law in Spain, that if the Factor enter this before a Re. 
giſter, and had a Teſtimonial, that he ſhall be diſcharged) 
we judge here that he ſhall be diſcharged. In Capps and 
Tucker's Caſe. 2 Rolls. Repts. 497. 
Account a- Account for Goods received ad Mercandizandum is good 
gainſt him. by Ch. Juſt. Hales. And though declared againſt as Re. 
ceptor general, yet ſhall not anſwer other Profits, and ſhall 
have Charges as a Bayliff. Burdet cont. Threele. 3 Kell: 
387. | 
Factor buys If a Servant or Factor buy Goods generally, and doth 
generally. not upon the Contract declare that he only buyeth as Servant 
or Factor, he is chargeable in his own Right. Degelder 
againſt Savory. 2 Keble 8 12. | 
Where 1 In account twas held per Curiam, that if a Man delivers 
np, lie /* Money to his Bayliff or Factor to lay out for him in Com- 
gainſt a Fac- modities, he cannot bring an Aſump/it, but only an Ac- 
tor. 1 Vent. count; for it may ſo happen, that the Factor hath laid out 
11. more Money than he hath received. 
Merchants Indebitatus Aſſumꝑſit for 1000 J. for Monies had and re- 
3 Stat. ceived, and alſo an Infimul computaſſet, upon Account; the 
pleadable, 1000 J. became due; the Defendant pleaded the Stat. of | 
Limitations. The Plaintiff replied that he is a Merchant, 
and the Proviſo and Exception for Merchants Accounts, 
By 'Twiſden, Rainsford & Moreton abſente Kelyng, ſtated 
Accounts between Merchants as this Caſe is, are not with- 
in the Proviſo, but only Accounts Currant, Webber cont. 
Tyrell. 1 Levinz 287. 2 Keeble 622. 2 Sand. 124. Where 
Judgment for the Defendant. Yet the Caſe of Martin and 
Delboe, 1 Levinz 298. to the contrary upon an Account 
ſtated between Merchants; yet the ſame Caſe, 1 Mod. 70. 
Judgment for Detendant, 2 Keeble 674. 1 Vent. — 
| | 1 014. 


cur. VII. Ok Merchants. 

1 Sid. 465. See likewiſe the Caſe of Farrington & Lee. 
1 Mod. 268. & 2 Mod. 311. 
II. Hence will grow many Advantages both to the publick 
and private: To the publick, for that they that ſnould deal 
in Commerce, having Means, Courage, and Sufficiency 
for this Conduct, it would be far greater in the furniſhing 
more Ships to Sea, and better armed, the which the State 
at need might make uſe of for the Safety of the Publick, 
and would add to the Reputation of the Nation in all Parts, 
they knowing that an Indignity or Damage offered to ſuch, 


would require Satisfaction with a ſtrong and powerful Hand; 


the which they cannot do, who being poor, and having but 
ſmall Stocks, or what they borrow from Bankers, or are in- 
debted for the Cargo which they ſend forth, have not the 
Courage to hazard themſelves and their All in an Enter- 
prize that is great. Beſides, ſuch who have Honour, 
Riches, and Courage, would keep up the Reputation of 
their ſeveral Commodities, by not leſſening the Market, 
whereas the poorer ſort, (to pay Cuſtoms, Freight, Bills of 
Exchange, and other contingent and neceſſary Charges, which 
accompany the importing and exporting, ) are often forced 
to {ell for an inconſiderable Gain; nay, ſome rather than 
their Wants ſhould be known, will for ready Money fell 
their Goods for even leſs than they coſt : All which would 
be prevented, if ſuch Perſons of Value would apply them- 
ſelves to a prudent Management of the ſame ; for what- 


ſoever Hazard they run, there would be more 2 by 


ſuch in two, than by the poorer ſort in three or four Voy- 
ages, and by that means it would be the Occaſion of avoid- 
ing many Expences, and prevent the importuning their 
Prince for Places, when perhaps they might get more at 
Sea in one Year, than in ten at Court. Beſides, Expe- 
rience hath taught, and doth daily manifeſt, that where 
the moſt Subſtantial have dealt in Commerce, it hath in- 
riched both them and the State under which they lived; 
and this preſent Practice of the Venetians, Portugueze, Spa- 
niards and Hollanders, plainly demonſtrates. 
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Stat. 9, 10 V. 3. c. 15. Of ending Suits by Arbitra- Arbitrament, 
ment. After the 11th of May 1698. All Merchants and made a Rule 
Traders and others deſiring to end any Controverſy, Suit of Court. 


or Quarrel, for which there is no other Remedy but by per- 
ſonal Action or Suit in Equity, by Arbitrament may * 
| t 


rage of any Perſon or Perſons ſhould be made a Rule gf 
any of his Majeſty's Courts of Record, which the Parties 
ſhall chuſe, and may inſert ſuch their Agreement in their 
Submiſſion, or the Condition of the Bond or Promiſe , and 


upon producing an Affidavit of ſuch inſerting, and upon 


Reading and Filing ſuch Affidavit in the Court fo choſs, 
the ſame may be entred of Record, that the Parties ſhall 
ſubmit to, and finally be concluded by ſuch Arbitration or 
Umpirage. And in caſe of Diſobedience thereto, the 
Party neglecting or refuſing, ſhall be ſubject to all the Pe. 
nalties of contemning a Rule of Court, and Proceſs ſhall 
iſſue accordingly, which ſhall not be ſtopped or delayed, 


unleſs it appear on Oath, that the Arbitrators or Umpire 


miſbehaved themſelves, and that ſuch Award was cor- 
ruptly or unduly procured. In which caſe ſuch Arbitre- 
tion or Umpirage ſhall be void and ſet aſide by any Coun 
of Law or Equity, ſo as ſuch Corruption or undue Practice 


be complained of, in the Court where the Rule is made for 


Salk. 72. pl. 8. 


ſuch Arbitration, before the laſt Day of the next Term, 
after ſuch Arbitration made and publiſhed to the Parties, 

Which Clauſe may be to the Purpoſe following, at the 
End of the Condition, viz. And the abovementioned 4. B. 
doth agree and deſire that this his Submiſſion to the Award 
above-mentioned be made a Rule of His Majeſty's Court 
of King's Bench, purſuant to the late Act of Parliament, 
for this Purpoſe provided. 

The like for the other Party ſubmitting to ſuch Award. 

A Submiſſion was to an Award by Bond, and at the End 
of the Condition of the Bond was this Clauſe : And if the 


Obliger ſhall conſent that this Submiſſion ſhall be made a Rule 


of Court, that then, &c, Upon Motion to make this Sub- 


miſſion a Rule of Court, it was oppoſed, becauſe theſe Words } 


do not imply his Conſent ; but if he would forfeit his Bond, 
he need not let it be made a Rule of Court; yet becauſe 
this Clauſe could be inſerted for no other Purpoſe, the Court 


took theſe conditional Words to be a ſufficient Indication of 


Salk. 73. pl. 


10. Farreſleys. 


pæna out of Chancery, which hindered their proceeding to 


Conſent, and made the Award a Rule of Court. 

A Matter was referred by Conſent at Ni prius to the 
three Foremen of the Jury ; and before the Award was 
made, one of the Parties ſerved the Arbitrators with a S- 


make 
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that their Submiſſion of the Suit to the Award or Umpi. 
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„make the Award. And the Court held this a Breach of 


the Rule, and granted an Attachment, NJ Cauſa. 
r Upon a Submiſſion to the Award of the three Foremen Sal. 73 Pl. 1. 
10 of the Jury, who made their Award, the Defendant moved : 


to ſet it aſide ; becauſe they went on without giving him 
Time to be heard, or produce a Witneſs : And Holt Chief 
Juſtice faid, the Arbitrators being Judges of the Parties 
own chuſing, the Party ſhall not come and fay they have 
e bot done him Juſtice, and put the Court to examine it: 
Auer, where they exceed their Authority: however, the 
Award was examined and confirmed, and the Plaintiff 
moved for an Attachment for not performing it, and the 
Court held, that the Non- performance, while the Matter 
was Sub Fudice, was no Contempt: then the Plaintiff moved 
for his Coſts, and that was denied; upon which Powe] Ju- 
ſtice ſaid, that ſeeing they could not give the Party any 
Coſts, he ſhould never be for examining into Awards again. 


Party, for whoſe Benefit the Award was made, moved the 
Court for an Attachment for Non. performance, which was 
ö granted: pending that, he brought an Action of Debt upon 
1 the Bond; upon this Serjeant Darnell moved that he might 
not proceed both ways ; and likened it to the Caſes, where. 
the Court ſtays Actichs on Attorney's Bills, while the 


Lan, the Motion was denied, and this Difference taken; 
8 where the Court relieves the Party by way of Amends in 
a ſummary way, as in the Caſe cited, there it is reaſonable ; 


the Attachment, and the Defendant was put to anſwer In- 
terrogatories, | 


upon a Rule of Court without a Perſonal Demand.” Holt 
Chief Juſtice remembered the firſt Attachment of this kind 
was in Sir Joby Humble's Caſe in Kelyng's Time, in which, 


fary. In ſuch Caſes of Awards, though they be not legally 
good, an Attachment lies for Non-performance, aliter, if 
impoſſible: but the Party is excuſed as to that Part which 
is impoſſible only. 


Matter is under Reference before the Maſter. Sed per Cu- 


dotherwiſe here, where the Plaintiff has no Satisfaction upon 


and ever fince, a Perſonal Demand has been thought neceſ- 
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H. bound himſelf in a Bond to ſtand to the Award of Salt. 73. fl 
J. S. which Submiſſion was made a Rule of Court. The 12. 


Attachment lies not for not performing an Award made Salt. 87. pl. 15 
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Sa/k. 84. fl. 3. 
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If a Rule be made at Ni prius to refer a Matter to the 
three Foremen of the Jury, and that the Plaintiff may either 
enter up Judgment on the Verdict, or have an Attach. 


ment for not 3 Rule of Court, it being in his 


Election which way he will execute the Award; and this 
was affirmed by Mr. Northey, and at the Bar, to be the con- 
ſtant Practice. Tourton and Gould (in the Abſence of the 
Chief Juſtice) doubted of it, becauſe the Verdict ſtood ſtil 
on Record; to which Mr. Northey anſwered, there could 
not be a Judgment entered on ſuch Verdict without Leave 
of the Court : And the Attachment was granted. 


III. To engage Perſons of Rank and Fortune in Trade, 


that induſtrious Nation the Burgundians procured the Aſſoci- 
ation or Incorporation by Fobn Duke of Brabant, of that 
ancient Company of the Adventurers, Anno 1248. which 
were then called the Brotherhood of St. Thomas Becket of 


Canterbury; which being afterwards tranſlated into England, 


was by Edward the Third confirmed, and by his Succeſſos 


Henry the Fourth, Henry the Fifth, Edward the Fourth, 


Henry the Sixth, Richard the Third, and King Henry the 
Seventh, who gave them the Name of Merchant-Adven- 
turers, and from him ſucceſſively hath their Charter been 
confirmed down to, and by his ſacred Majeſty that now is; 
and as this Society is of ancient Eſtimation, ſo is their Go- 
vernment very commendable. þ>Þ|*z 

IV. The Society of the Company trading to the Eaſt- 
Indies, differs from others, both as in reference to the Per- 
ſons and Members, which are at this Day many of the prin- 
cipal Nobility of Exgland, as alſo for that their Adventu- 


rers run all into many Stocks, and is governed and carried 
on jointly upon Benefit and Loſs ; they were incorporate, | 


Anno 1599. and ſince they ſurrendered their Charter, and 


- 


+ Abundance 


accepted a new one, and are incorporated by the Name of | 


Governor and Company trading to the Eaſt-Indies ; their Ad- 
venturers run all into one general Stock, and is governed 


more at this and carried on upon Benefit and Loſs ; the fame being at 


. 44 under 
e United 
Company. 
What = ſaid 
in this Para- 

park of the 

k relates 

to the old 


Company. 


very cautious of the ſame, for that the greater the Divi- 


this Day, according to the Subſcriptions, about * four hun- 
dred thouſand: Pounds, which the ſeveral Perſons ſubſcribers 
may ſell, transfer, and diſpoſe of; but they can no ways 
take out the ſame : The Great Stock may be increaſed, if 
the Company ſhall ſee Occaſion to permit it z but they are 
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dends, the more Reputation the Stock bears, which above 


all things is to be maintained; however, directly upon his 
own Account, no Perſon can have above Ten thouſand 
Pound Stock there, nor can he have a compleat Title, till 
he is made a Freeman of that Society; their Returns are 
yery profitable, and of late very rich, and have many Places 


of great Importance in India, as Maſulapatan on the Coaſt of 
Coromandel, Bombay, Surat, Fort St. George, Bantam, &c. 


V. The Dutch having found Relief in their Diſtreſs from 
the Britiſb Shore, againſt their powerful Enemy, found alſo 


a * to carry on Commerce; they not being wanting 
in the 


imitating the Incorporation of a Company, trading 


to thoſe Places which they poſſeſſed in the Zaſt-Indies; and 
therefore in the Year 1602. Leave was granted from the 


States to traffick into thoſe Parts before all others, during 


the Space of one and twenty Years, the which was granted 


them, in Conſideration of five and twenty thouſand Florins, 
which they promiſed to Pay to the States during the firſt 


ten Years. Thus reduced all into one Company, Amfter- © 
dam had one Moiety, Middleburgh in Zealand a fourth 


Part, Delft, Rotterdam, Horne, and Enchuyſen, had. each 


of them a ſixteenth Part, the whole Stock of this' Union 


amounting to upwards of fix Millions of Livres, or fix hun- 
dred thouſand Pounds Sterling. | 
For the Direction of this Trade, and the Intereſts of 


| the Aſſociates, they have eſtabliſhed in either of thoſe 


Towns, a certain Number of Ad miniſtrators, at Amſter- 
dam twenty, at Middleburgh twelve, in either of the reſt 


ſeven ; and if any one dies, the Chamber of the Place names 


three, of which either the States- General, or the Magiſtrate 
of the Town chuſeth one. 


Thoſe Chambers chuſe ſeventeen among the Adminiſtra- 


tors, that is to ſay, Amſterdam eight, Middleburgb four, 


Delft and Rotterdam two, Horne and Enchuyſen two; and 


the ſeventeen are choſen alternatively, ſometimes at Mid- 


aleburgb, ſometimes at North-Holland ; the which are called 


together to reſolve jointly of how many-Ships, and of what 
Equipage and Furniture they ſhall make the Fleet, which 
they mean to ſend, and to what Fort or Coaſt they ſhould 

This Aſſembly is held ſix Years together at Amſter- 
> oil and afterwards two Years at Middleburgb, and then 


again at Amſterdam z by the Conditions of the Accord the 
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Ships muſt return to the ſame Port from which they part. 
ed; and the Spices which are left at Middleburgb, and 
other Chambers, are diſtributed amongſt them by the 
Weight of Amſterdam, and the Chamber which hath ſold 
her Spices, may buy from other Chambers. 

® There are By this Order“ they have hitherto continued this Com. 


now ſome Va- 
riations. 


merce with Reputation, not as ſimple Merchants only, but 
as if they were Sovereigns, they have made in the Names 


of the Hates, Alliances with many of the Princes of thoſe 
Parts; as with the Kings of Siam, Quadoen, Patam Jobor, 
the Heir of Malaca, Borneo, Achin, Sumatra, Barctan, 
Focotra, and other Kings of Java; they have made them. 
ſelves abſolute Maſters of the Iſland of Ambeyna, but by 
what Means? Where they have a Preſident who governs 
in their Name; at Banda they have Fort for a Retreat, 
where they muſt deliver the Spices at a certain Price; in 
Ternate they have another a Mile diſtant from that of the 
Portugueze ;, at Magniene they have three; at Motire one; 
at Gilolo they have taken that which the Portugueze had 
built; and indeed whatſoever either can, or may conſiſt 
with their Intereſt in thoſe Parts, they have ingroſſed, and 
by that means almoſt the Trade of the whole Spices of the 


Eaſt. 


VI. So likewiſe the moſt Chriſtian King hath within few 
Years eſtabliſhed ſuch another trading to thoſe Eaſtern 


Parts. 


And in. England we have ſeveral others, as that of trad- 
ing to Turkey, that of Africa to Guiney, and ſeveral others, 
dividing the ſeveral Trades, according to the Coaſts and 
Places where they are appointed, forbidding them to intrench 
or incroach on each other; ſo likewiſe to all other his Ma- 


| jeſty's Subjects on ſevere Penalties. 


VII. Now it is not the dividing of the Trade into Com- 


panies that can anſwer the Expectation, but it is the divid- 
ing the Trade into Companies, where the Places may bear 


it; as that to the Indies, Turkey, Hamborough, and ſome. 


others: But to ſome others, as the Canaries, France, 


or 


any of thoſe Places on this Side the Line, it has been con- 


ceived the Trade will not anſwer it, but the ſame would 


be 


better diſtributed, either into the Trade of voluntary Aſſo- 
ciations, or ſingle Traders; others perhaps would refult into 
ule 
15, 


Monopolies, u incorporated; however, the Standard R 
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t- is, to know whether the Trade of the Place will bear a 

i Company, or not. | 8 „ 

Ie The Hudſon's Bay Company made a By-Law, that if . p. wi. 

Id any of their Members ſhould be indebted to the Company, liams207,&. 
his Stock in the Company ſhould be in the firſt Place liable 

N- to ſuch Debt, and that they might ſeize and detain it: this 

ut was held good in Chancery. 

es It is Foreign Trade that is the main Sheet Anchor of us 

ſe Ilanders, without which the Genius of all our uſeful Stu- 

2 dies, and the which renders Men famous and renowned, 

I, would make them uſeleſs and inſignificant to the Publick. 


f When Man has fathomed the Bottom of all Knowledge, 
I what is it, if not reduced to Practice, other than empty 


18 Notion? If the Inhabitants of this Iſland were learned in all 
b the Languages between theoriſing and ſetting of the Sun, 
0 did-know and underſtand the Situation of all Places, Ports, a 
le and Countries, and the Nature of all Merchandize and Com- 


ö modities, were acquainted with the Order and Motion of 
a all the Stars, knew how to take the Latitude and Longi- 
l tude, and were perfectly read in the Art of Navigation, to 
. what Purpoſe would all be, if there were no Foreign 
1 Trade? We ſhould have no Ships to navigate to thoſe 

Countries, nor occaſion to make uſe of thoſe Languages, nor 


F to make uſe of thoſe Commodities; what would this Iſland 

4 be without Foreign Trade, but a Place of Confinement to 
the Inhabitants, who (without it) could be but a kind of 

- BU Hermits, as being ſeparated from the reſt of the World; it's 

5 Foreign Trade, that renders us rich, honourable and great, 
that gives us a Name and Eſteem in the World, that makes 

j us Maſters of the Treaſures of other Nations and Countries, 

; and begets and maintains our Ships and Seamen, the Walls - 


and Bulwarks of our Country; and were it not for Foreign 
Trade, what would become of the Revenue for Cuſtoms, Les adwanta- 
; and what would the Rents of our Lands be? The Cuſtom g's de Con- 
5 would totally fail, and our Gentlemen's Rents of Thouſands 2% * la 


peer Annum, would dwindle into Hundreds. ** 

r VIII. Merchants in England were always favourably pro- 

- vided for by the Common Law of this Kingdom. By the 

c ancient Laws of King Alfred it was provided, Defendue Mirour, cap. 1. 


kuit que nul Merchant⸗Alien ne hanrafr Angleterre, forſque 8. z. 
aur quarter Fatres, ne que nul demeuraſt in la terre outer 2%. /eges | ä 
quarante jours: Mercatorum navigia, vel inimicorum qui- Fibel. cap. a2. 


Addi Canon, 


guod non fan- 
rum de bis qui 
temporariam 


ram agitant, 
intelligendum 
eft, ſed ut de 


ſubd:tis perpe- 
& 
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dem quecunque ex alto (nullis jactata tempeſtatibus ) in portun 
. aliquem invebenſ ur tranquilla pace fruantur, quinetiam fi na. 
ris ata flutibus, ad domicilium aliquod illuſtre, ac pacis be. 
neſicio donatum navis appulerit inimica, atque iſtuc naute 
confugerunt, ipſi & res illorum omnes auguſta pace potiuntur, 
IX. Again, by the Grand Charter of our Liberties, they 
are provided for in theſe Words: Omnes Mercatores nij 
pPublicè antea probibiti fuerint, habeant ſalvum & ſecuruy 
conduttum, exire de Anglia, & venire in Angliam, & my- 
rari, & ire per Angliam, tam per terram, quam per aquam, 
ad emendum vel vendendum fine omnibus malis tolertis per an- 
tiquas & rettas conſuetudines, praterquam in tempore guerre, 
Et ſi ſint de terra contra nos guerrina & tales inveniantur 
in terra noſtra in principio guerre, attachiantur fine damn 
corporum ſuorum, vel rerum, donec ſciatur a nobis, vel a 
Capitali Fuſticiario naſtro, quomodo Mercatores terre noſtræ 
tractantur, qui nunc inveniantur in terra illa contra nos guer. 
rina; & fi noftri ſalvi ſint ibi, alii ſalui ſint in terra noſtra, 
1. By which it is declared, that all Merchant-Strangers 
might be publickly prohibited to trade into this Realm, be 
they in Amity, or otherwiſe. | 
2. All Merchant-Strangers in Amity, except ſuch as be 
fo publickly prohibited, ſhall have ſafe and ſure Conduct in 
ſeven things. 


1. To depart out of | 
2. To come into 5 
3. To tarry in | | England, 
4. By Water and Land to go in, and 
through ; 
- 5. To buy and fell. 
6. Without any manner of evil Tolls. 
7. By old and rightful Cuſtoms. 


© 


horum wita ab armis aliena: Eft ac ſub hoc nomine Wen ſimul alii opifices & arti- 


Aces quorum queſius pacem amat, non bellum. Grotius de Jure belli, lib. 3. cap. 11. 12. 


X. But concerning ſuch Merchant- Strangers, whoſe 
Prince is in War with the Crown of England, if they are 
found within the Realm, at the Beginning of the War, 
they ſhall be attached, with a Privilege and Limitation, 
i. e. without Harm of Body or Goods; with this Limita- 
tion, until it be known to the King, or his Chief 

| | 3 Juſtice, 


SS 2 
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th Juſtice *, how Merchants of England are uſed and intreated * That is, the 
4 in their Country, and accordingly they ſhall be uſed in Eng- 2 5 
. land, the ſame being Jus Belli. But for Merchant-Stran- abſence. 
0 that come into the Realm after War begun, they may Er in Repub- 
be dealt withal as open Enemies, it being the Policy of le maxime 
land ever to entertain Merchant- Strangers fairly. In the Jafra bal. 


y | 5 pi 

1 18th Year of Ed. 1. in the Parliament Roll, it is contain- Co. 2. Ifir. 
n 

0 


ed thus: Cives London petunt quod alienigeni Mercatores fol. 58. 

: expellaniur @ Crvitate, quia dicantur ad depauperationem Ci- Rot. Parliam. 
1, vium, &c.—Reſponſio. Rex intendit quod Mercatores ex- 18 E „ 
| tranei ſunt idonei & utiles magnatibus, &c. & non habet um. 55: 

; Concilium eos expellendi. . 

I wever, though great Immunities were granted them, Rot. Vuſcon. 

0 yet they always found Sureties that they ſhould not carry 18 Ed. 2. n. 

: out the Merchandize which they brought in. 5 

. XI. And at this Day *, if they bring in any Merchan- * The Law is 

dize into the Realm, and ſell the ſame for Monies, they altered as to 

| are to beſtow the ſame upon other Merchandizes of Eng- fe Matters | 

land, without carrying of any Gold or Silver in Coin, Plate thor wrote. 

ö or Maſs out, on Forfeiture; the principal Reaſon of this See above, lib. 
was as well to preſerve and keep the Gold and Silver within 2 © 13.5. 10. 
the Realm, as for the Increaſe of the Manufactures; and 4 H. 4. cap. 5. 
the ſame at this Day extends as well to Denizens, ſo made 5 H. 4. cap. 9. 
by Letters Patents, as Strangers; however, he may uſe the 
ſame in Payment to the King's Liege People, without Þ in- + Sat. 17. E. 
curring the Penalty of the Statute of 4 H. 4. but yet in 4 <- 1. con- 
Strictneſs of Law, ought not to receive any Gold in rr ee 3 
Payment. | | 2 H. b. c. 14. 

XII, All Merchant-Strangers that ſhall be made Deni- 11 H. 7. c. 14. 

zens, either by the King's Letters Patents, or by Act of 22 H. 8. c. 8. 
Parliament, muſt pay for their Merchandize like Cuſtom pe . 1. 

and Subſidy, as they ought, or ſhould pay before they were 442. 

made Denizens. = unic.Cod. 
XIII. Every one that buys and ſells is not from thence 2 75 
to be denominated a Merchant, but only he who trafficks Hou BY 
in the way of Commerce, by Importation or Exportation ; in Leg. mercis 
or otherwiſe. in the way of Emption, Vendition, Barter, 207. de verb. 
Permutation, or Exchange, and which makes it his living T6 - Bb 
to buy and ſell, and that by a continued Aſſiduity, or fre- | 
quent Negotiation in the Myſtery of Merchandizing : But C. 5iciens 88. 
thoſe that buy Goods to reduce them by their own Art or «if. 


Induſtry into other Forms than formerly they were of, are 
H h4 properly 


* 
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| properly called Artificers, not Merchants: Not but Mer. 
chants may and do alter Commodities after they have bought 
them for the more expedite Sale of them, but that render 
Paul de Caftr. them not Artificers, but the ſame is part of the Myſtery of 
bh 755 eum F. Merchants; but Perſons buying Commodities, though they 
aki alter not the Form, yet if they are ſuch as ſell the ſame x 
future Days of Payment for greater Price than they coſt 
them, they are not properly called Merchants, but are 
Uſurers, though they obtain ſeveral other Names, as Ware. 
houſe-keepers, and the like; but Bankers, and ſuch as deal 

by Exchange, are properly called Merchants. 
$1-E. 3. 7. Co. XIV. The Wares, Merchandizes, Debts or Duties that 
on Liit/-t. fol. Merchants have as joint Traders or Partners, ſhall not go 
182. per Le- to the Survivor, but ſhall go to the Executor of him thatis 
3 . deceaſed (a). And the Executor may join in an Action with 
up 0 inter the ſurviving Merchant, 2 Levinz 188. Hall againſt Huſan. 


Mercatore pro 


beneficio commercii locum non habet. (a) Sed Quære, for it hath been ſince held, 
that the Executor and Surviver cannot join, for the Remedy ſurvives, though the Duty 
doth not ; and therefore on Recovery he muſt be accountable to the Executor for that. 
Martin v. Crump. Salk. 414. 

1 . n 


4 Vern. 217. In Copartnerſhips between Merchants, it is not neceſſary 
| to provide againſt Survivorſhip. 

If two joint Merchants occupy their Stock, Goods and 

 Merchandize in common to their common Profit, one of 

, them naming himſelf a Merchant, ſhall have an Account 

* Co. Lit. againſt the other, naming him a Merchant; and ſhall 

172. lib. In- charge him as Receptor“ denariorum ipſius B. ex quacunque 

trat. 17,15, cauſa & contrat?u, ad communem utilitatem ipſorum A. & B 

FN B. provenient. ficut per Legem Mercatoriam rationabiliter mon- 
117. D. ſtrare poterit, 10 H. 7. 16. a. ; 15 

Ld Raymond So where there are two joint Merchants, and one of them 

340. dies, the other ſhall have Account againſt their Factor, 

| without the joining of the Executor of the Deceaſed. 

Lex Olin. If there be ſeveral Owners of a Ship, and they fall out, 

Partners of a the Ship notwithſtanding this Variance may make one Voy- 

Skip dilagree. age upon their Common Charge and Adventure, before 

| ſuch time as they ſhall be ſo much as heard to diſſolve the 

Partnerſhip ; but if after that they cannot agree, he who 

deſires to be free, is to offer to the reſt his Part, at a Price 

as he will either give or take; which if he will not do, and 


pyet refuſes to ſett the Ship forth with the reſt of the Own- | 


. ers 


8 8 
WCET _-_ 


* | 


* 
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ers or Partners, then may rig the Ship at their own Charge, 
he and upon the Adventure of the Refuſer, ſo far as his Part 
73 doth extend, without any Account to be made unto him of 


of any Part of the Profit at her Return. * But they are bound 
J to bring her home ſafe, or to anſwer him the Value of his 


at Part : But if the Perſons Partners, who have the greateſt 
ſt Share or Part of the Ship, refuſe to continue the Partner- 
re ſhip, with one who hath but one Part, or a ſmall Share in 
. the Ship, who cannot ſell or part with his Part at a Price 
al ſet, without great Loſs, nor is of Ability to buy their Parts, 


then are they all bound to put the Ship to an Appraiſement ; 
it and fo diſpoſe of her by Sale, or ſetting her forth on the 
0 Voyage according to ſuch Appraiſement. And if for want 
is of Buyers, the poor. Partner can neither avoid the Oppreſ- 
h ſion of the richer, nor yet the Rich ſatisfy the poor Man, 
. who alſo may be obſtinate and wilful, then may the Judge 
of the Admiralty ſentence or decree the ſame, as he may do 
, in Omnibus aliis bone fidei Attionibus, Lex Mercat. 120, 
121. * 
In an Action upon the Caſe againſt . the Plaintiff de- Action againſt 
clares upon the Cuſtom between Merchants, Cc. that if one when two 
ö two Merchants are found in Arrear upon an Account, and r 
they promiſe to pay it at certain Days, that any or either of 
l them may be charged for the whole ſingly ; and then ſhew- 
f ed the Account, that A. and B. were found in Arrear ſo 
t 
| 


! 


much, c. and promiſed to pay it at certain Days, but did 
not, and the Plaintiff brought his Action againſt A. only, 
and reſolved that it lay. 2 Rolls Abr. 702, 703. 
If two; Merchants have a joint Trade, and one of them Sali. 126. 
accept a Bill of Exchange, if he do not pay it, an Action 
lies againſt the other, per Twiſden, Stiles 370. but rather 
againſt both. | 
XV. And as the Law eſtabliſhes Security for their Eſtates, Martin verſus 
ſo it gives them other Immunities in their Commerce; for _ 5 * 
if one Merchant draws a Bill of Exchange upon another, be FOR 
it In-Land or Out-Land, (if it be by way of Exchange) the 
Acceptance of the Bill by the Party ſhall bind him to that 
Party, to whoſe Uſe the Money in the Bill is to be paid, and 
he may bring his Action in his own Name, per Legem mer- 
. catoriam.' 4 
And ſo it is, if a third Perſon, that is a Stranger to the Vide tit. Ex. 


"ah | * 1 | | h 5 . 
Bil, et the ſame for ihe Honour of 1 1 2 — 5 80 


Ld Raymond 
281. 


cap. 14. 2 Inſt. 28. 
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it ſhall bind him as effectually, as if he, upon whom the 
Bill was drawn, had accepted it; and this by the Cuſtom 
of Merchants. | 

And Courts of Law will take notice of general Cuſtoms 
among them, without being pleaded ; as that there is ng 
Right of Survivorſhip, &c. but not of Special Cuſtoms, 

Merchandize is ſo univerſal and extenſive, that it is in 
a manner impoſſible, that the Municipal Laws of any one 
Realm ſhould be ſufficient for the ordering of Affairs and 
Traffick relating to Merchants. The Law concerning 
Merchants is called the Law Merchant from its univerſal 
Concern, whereof all Nations do take ſpecial Knowledge, 
and the Common and Statute Laws of England take notice 
of the Law Merchant, and leave the Cauſes of Merchants 
in many Inſtances to their own peculiar Law. As in the 
13 Ed. 4. 9, 10. A Merchant-Stranger made Suit before 
the King's Privy Council, for certain Bails of Silk feloni- 


ouſly taken from him, wherein it was moved, that this Mat. 


ter ſhould be determined at Common Law ; but the Lord 
Chancellor anſwered, thagthis Suit is brought by a Merchant, 
who is not bound to ſue according to the Law of the Land, 
nor to tarry the Tryal of twelve Men. And it was there 
likewiſe reſolved by all the Juſtices, that if the Merchan- 
dizes of fuch a Merchant-Stranger be ſtolen and waved by 
a Felon, the King himſelf ſhall nof have them as Waits; 


otherwiſe of the Goods of a Common Perſon. Vid. 27 Ed. 


3. cap. 20. 

In War, Merchants in an Enemy's Country are privi- 
leged from any Violence to be offered them, Grot. de jurt 
belli & pacis, lib. 2. cap. 11. ſeft. 12. 

There are likewiſe (for the Accommodation of Com- 
merce and Traffick) in all Countries, privileged Ships and 
Boats ſerving the Country or the Prince; which have great 
Prerogatives of being free of Impoſts and Cuſtoms, and 
not ſubject to Arreſts, - And all Ships are ſubject to this 
Service upon Command, and if they refuſe, the Ships are 
forfeited, by the Law Maritime, Lex Mercat. 110, 111. 
If a Merchant commit any Offence, for which he is to be 
amerced, this Amercement ſhall be Salva Merchandiza ſua. 
For that Trade and Traffick is the Livelihood of a Mer- 


chant, and the Life of the Commonwealth, wherein the 


King and every Subject hath an Intereſt. Magna Charts, 


by |! 


n 
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By the Statute of the 5 H. 4. cap. 7. Merchants Alien 
ſhall be uſed in this Realm as Denizens be in others. 


Io call a Merchant Alien Bankrupt is actionable. Tarloot 


cont. Morriſon. Yel. 198. 1 Bulſt. 134. 

A Man delivered Kerſies to be fold in Spain, the Factor 
ſells to one who becomes a Bankrupt, and it is a Law in 
Spain, that if the Factor enter 1t before a Regiſter, and had 
a Teſtimonial, that he ſhall be diſcharged. And the Court 
ſaid we will judge here, that he ſhall be diſcharged. 2 Rolls 
Rep. 497. Caps and Tucker. | | 

Debt upon a Bill by a Merchant to pay Foreign Coin 
amounting to ſo much, to be paid upon the Feaſt of the 
Purification called Candlemas-day. Upon non eft factum 


pleaded, Verdict for the Plaintiff, Moved in Arreſt of 


5 that the Declaration was not good, becauſe 
ayment at Candlemas is not known in our Law; yet the 
Judgment was affirmed, for that amongſt Merchants ſuch 
Payment is known to be on the 20th of February, and the 
Judges ought to take notice of it, being uſed among Mer- 
chants, for the Maintenance of Traffick, Tel. 135. 1 Brow, 
103. Perniſon and Pountey's Caſe. TY 

XVI. All other Subjects are reſtrained to depart the Dyer. 296. 
Realm, to live out of the Realm, and out of the King's 375 
Obedience, if the King fo thinks fit; but Merchants are 
not, for they may depart, and the ſame is no Contempt, 
they being excepted out of the Statute of 5 R. 2. cap. 2. 
And by the Common Law they might paſs the Seas without 
Licence, though not to merchandize. | 

XVII. It was once conceived, that thoſe Laws, which 
were prohibitory againſt Foreign Goods, did not bind a 
Merchant-Stranger ; but it was ruled otherwiſe: For in the 
Leagues that are now eſtabliſhed between Nation and Na- 


tion, the Laws of either Kingdom are excepted ; and there- 


fore as the Engliſh in France, or in any other Nation in 19 HF. 7. 
Amity, are ſubject to the Laws of that Country where they Tomlinſon qui 
reſide ; ſo muſt they of France, or any other Country be tan wer. 
ſubject to the Laws of England, when Reſident here; and 2 . 
therefore if a Frenchman imports any Points, Laces, Belts, 262 "x 
Hats, and the like, they are forfeited. N the Exchequer. 
XVIII. The marking of Ggods is of a great Conſequence, | 
as in relation to the ſettling the Property of the Merchan- 
dize in the.right Owner; and in Courts of Juſtice, _ — 
„ Civi 
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Civil Law and the Common Law hath a great Reſpect to 
the ſame, therefore the Uſe has been, that every particular 
Merchant hath his particular Mark appropriated to him, 
by which means, if the Perſon is of any Value conſiderable, 

| as in relation to Commerce, his Mark is preſently known. 

The Cutlers of Every Merchant is to ſet down his Mark upon his Book 
London do give of Accompt, wherewith his Commodities are marked; ſo 


to each Mem- Companies and Societies have their particular Mark: No 


= x Merchant ought to uſe another Mark, without Leave firſt 


which cannot had of the Party whoſe Mark the ſame is ; for as Flags are 
be uſed or ap- the Enſigns that give Conuſance of the Nation whoſe Ships 
propriated, they are, ſo Marks are to aſcertain the Owners of their Pro- 
without a par- : 
ticular Order perty, without Confuſion or Damage: And though to ſet 
and Leave of the Mark of another Man alters not the Property, yet it 
m_ gn if may work ſuch a Detriment as may be very miſchievous; 
7 ay am ty and therefore by the Common Law of England, if J. S. ſhall 
panies, 2 Cro. maliciouſly ſet the Mark of J. D. upon his Goods, to the 
fol. 471. Intent F. D. ſhall or may be brought into any Trouble, or 
put to any Damage or Charge, an Action of the Caſe will 
he againſt 7. . CEA, SDS | 5 
Ld Raymond The Property of Goods is in the Perſon to whom the Bill 
e of Lading is conſigned, and he may aſſign it over. But if 
5 the Bill be ſpecial, as to deliver to A. to the Uſe of B. the 
Property is in 83. For UA DOA | 
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I. Factors, their Dualifications ge- Principal; and of the like com- 
' nerally conſidered, in reference to mitted by the Principal, where to 
their Employment. anſwer to the Factor. 

II. Of Commiſſions, and the Words VII. Of Goods remitted to Factors, 

in the ſame, that qualify them in and loſt in their Poſſeſſion, who 


their Employment. bears the Misfortune. 
III. Of Commiſſions to Factors that | VIII. Bills of Exchange drawn on 
limit their Actions. the Faftor by the Principal, and 


IV. OF a Factor that deals for ſe- accepted, but before Day of Pay- 
Lo Merchants, of the dint guar. the P * 1 
tions that oblige, and not oblige, | rupt, whether the ſame muſt be 
each other, paid. | 

V. Of their Power, confidered in | IX. Of F reighting of Ships by a 
reference to the diſpenſing with the} Factor, where he is obliged to ſee 
Debtors of their Principals. the ſame diſcharged. 

VI. Where the falſe Entry, or Un-| X. Of the general Rules to be 2 

faithfulneſs of the Factor ſubjecs | touching the Conſtruction of their 
him to anſwer Damage to his Actions. 5 


I. FACTOR is a Servant, created by a Merchant's 

Letters, and taketh a kind of Proviſion called 
Factorage, ſuch Perſons are bound to anſwer the Loſs, 
which happens by over-paſſing or exceeding their Commiſ- 
ſion ; but a ſimple Servant, or an Apprentice, can only 
incur his Maſter's Diſpleaſure. The Spaniard hath a Pro- 
verb, Quien paſſa Commiſſion, pierde Proviſion : He that 


exceeds his Commiſſion, ſhall loſe his Faftorage. But Time 


and Experience hath taught them to know better things; 
for now it is, Subolca la paga, His Purſe muſt pay for it. 
The Gain of Factorage is certain, however the Succeſs of 
the Voyage proves; and it is the Prudence of Merchants 
to chuft honeſt and induſtrious Perſons, for otherwiſe the 


Factor may grow rich, and the Merchant poor, the firſt 
being ſure of his Reward, the latter uncertain of his Gain. 


II. In Commiſſions they now generally inſert theſe 
Words: Diſpoſe, do, and deal therein, as if it were your 
own ; by which the Actions of the Factor are to be excuſed, 
though it turns to his Principal's Loſs, becauſe it ſhall be 

| 1 preſumed 


| 
| 
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preſumed. he did it for the beſt, and according to his Diſ. 
cretion. 

2 Fern. 117. He is barely a Truſtee for his Principal; therefore if his 


v. by _—_ Principal, having Goods in his Hands, owes him Money 
e 638. by ſimple Contract, and then dies indebted by Specialty 
| more than his Aſſets are worth, the Factor cannot retain 

the Goods. | 
III. But bare Commiſſion to a Factor, to ſell and dif. 
poſe, will not enable him to truſt, or give further Day of 
Payment ; for in the due Execution of his Authority, he 
ought on a Sale to receive quid pro quo, and as he delivers 
one to receive the other ; — otherwiſe by that means, a5 
they may truſt ſix Months, they may truſt ſixteen Years: 
Nor by the Virtue of that Clauſe, of doing as if it were 
7 Tac. B. R. their own, may they truſt out to an unreaſonable Time, a 


pe 6: 25 N ten or twenty Years inſtead of one, two or three Months, 


docks. Bulft, 1. Which is the cuſtomary Time for the like Commodities: 


part. 103, And fo it was adjudged, where one had femitted Jewels to 
1*/v. 202. 2: his Factor in Barbary, who diſpoſed of the ſame to Mu. 
1109191: act the Emperor, for a Sum certain to be paid at a time, 
which being elapſed, the Factor not obtaining it, was 

forced to make the ſame good to his Principal. 
IV. Again, one and the ſame Factor may act for ſeveral 
Merchants, who muſt run the joint Riſque of his Actions, 
though they are mere Strangers to one another ; as if five 
Merchants ſhall remit to one Factor five diſtinct Bales of 
Goods, and the Factor makes one joint Sale of them to one 
Man, who is to pay one Moiety down, and the other at 
ſix Months End; if the Vendee breaks before the ſecond 
Payment, each Man muſt bear an equal Share of the Loſs, 
and be contented to accept of their Dividend of the Money 

advanced. 1 

Salk. 126. But if ſuch a Factor draws a Bill of Exchange upon al 


thoſe five Merchants, and one of them accepts the ſame, 


the others ſhall not be obliged to make good the Payment. 
Tamen quere de hoc. 
Heath werſus V. And as the Authority and Truſt repoſed in Factors is 
Turner. Mineb. very great, ſo ought they to be provident in their Actions 
4% *5* forthe Benefit of their Principals ; and therefore if Factor 
ſhall give time to a Man for Payment of Monies contracted 
on Sale of their Principals Goods, and after the Time 1s 
elapſed, they ſhall ſell Goods of their own to ſuch Perſons 


for 


fe 


4 3 . . amor wings gf ũ »m Þ mw 


Act or Wrong: And ſo it is in Contracts, if a Factor ſhall 
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for ready Caſh (leaving their Principals unreceived) and 
then ſuch Man break, and become inſolvent, the Factor in 
Equity and Honeſty ought to make good the Loſſes, for 


they ought not to diſpenſe with the Non-Payment of their 


Principals Monies, after they become due, and procure 
Payment of their own to another Man's Loſs ; but by the 
Laws of England they cannot be compelled. * 


495 


VI. Yet if Goods are remitted to a Factor, and upon Levi/enwerſus 
Arrival he ſhall make a falſe Entry at the Cuſtom-houſe, N 
or land them without the Cuſtomer, whereby they ſhall in- — 2 


cur a Seizure or Forfeiture, whatſoever the Principal is en- 65. 


damaged, he muſt inevitably make good, nor will ſuch 
general Clauſe help him as above: But if a Factor makes 
his good Entry, according to the Envoice, or his Letter of 
Advice, and it falls out the ſame are miſtaken, if the Goods 
ſhall be loſt, yet the Factor is diſcharged. 

And as Fidelity, Diligence and Honeſty are expected 
from the Factor, ſo the Law requires the like from the 


Principal, judging the Act of one to be the Act of the 


other ; and therefore if a Merchant ſhall remit counterfeit 
Jewels to his Factor, who ſells and diſpoſes them for yalu- 
able Conſiderations, as if they were right, if the Factor re- 


' ceives any Loſs or Prejudice thereby, by Impriſonment, 


or other Puniſhment, the Maſter ſhall not only make good 
the Damage to the Factor, but alſo render Satisfaction to 
the Party damnified : And fo it was adjudged, where one 
How was poſſeſſed of three counterfeit Jewels, and having 
Factors in Barbary, and knowing one Southern, a Mer- 
chant, was Reſident on the Place, conſigns thoſe Jewels to 
his Factor, who receiving them, intreated Southern to ſell 
thoſe Jewels for him, telling him that they were good 


Jewels; whereupon Southern, not knowing they were coun- 


terfeit, ſold them to the King of Barbary for eight hundred 
Pounds (they being worth really but one hundred Pounds) 
and delivered the Money to the Factor, who remitted the 


fame to How ; the King of Barbary not long after finding 2 Rell, 5. 


himſelf cozened, committed Southern to Priſon till he repaid 2, Cre. 468. 


the eight hundred Pounds. Whereupon Southern coming 


for England, brought his Action againſt How, and had 


ridgman 


126, 127. 
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Judgment to recover his Damage; for the Principal ſhall not reſoly 


anſwer for his Factor in all Caſes where he is privy to the 


in that Buok. 
Soame's Caſe, 


Goldſor. fel. 


buy 137. 
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Caſe, Col. lib. 


4. fol. 84. 


1 Cha. Ca. 
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buy Goods on the Account of the Principal (eſpecially if he 
has uſed ſo to do) the Contract of the Factor will oblige the 
Principal to a Performance of the Bargain. | 
VII. When Factors have obtained a Provenue or Profit 
for their Principal, they muſt be careful how they diſpoſe 
of the ſame; for without Commiſſion or Order they muſt 
be reſponſible. Goods remitted to Factors, ought in Ho- 
neſty to be carefully preſerved, for the Truſt is great that 
is repoſed; and therefore a Factor robbed, in an Account 
brought againſt him by his Principal, the ſame ſhall gif. 
charge him“. And ſo it is, if a Factor buys Goods for 
his Principal, which afterwards happens to be damnified, 
the Principal muſt bear the Misfortune : But if a Factor 
ſhall diſpoſe of the Goods of his Principal, and take 
Money that is falſe, he ſhall there make good the Loſs ; yet 
if he receives Monies, and afterwards the ſame is by Edict 
or Proclamation leſſened in Value, the Merchant, and not 
the Factor, muſt there bear the Loſs. 

Again, in Letters of Credit, the Factor muſt be ſure tg 
ſee, whether the Commiſſion is for a Time certain, or to 
ſuch a Value, or not exceeding ſuch a Sum, or general, in 
which he muſt have a careful Eye. 


is there a capital Crime in the Factor, and a Forfeiture of 
the Freight, he ſhall have the Benefit of the ſaving. 


1 Cha. Ca. 30. But if the Cuſtoms were due to our King, he is bound to 


Juære, If 
Equity may 


not relieve in 


ſuch Caſe. 


diſcover them on a Bill brought. 

VIII. A Merchant remits Goods to his Factor, and about 
a Month after draws a Bill on him, the Factor having Ef- 
fects in his Hands, accepts the Bill, then the Principal 
breaks, againſt whom a Commiſſion of Bankrupt is award- 
ed, and the Goods in the Factor's Hands are ſeized ; it has 
been conceived, the Factor muſt anſwer the Bill notwith- 
ſtanding, and come in a Creditor for ſo much as he was 


; enforced by reaſon of his Acceptance to pay. 


IX. If a Factor enters into a Charter- party with a Maſter 
for Freightment, the Contract obliges him; bur if he lades 
aboard generally the Goods, the Principals and the Lading 
are made liable, and not the Factor for the Freightment. 

The Principal orders his Factor, that as ſoon as he hath 


loaded (he having Monies in his Hand) to make an Aſlu- 


rance on the Ship and Goods, if the Ship happens to miſ- 
* carry 


Where the Factor defrauds a State of the Cuſtoms, which | 
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carry by the Cuſtom of Merchants, he ſhall anſwer the 
fame, if he hath neglected his Commiſſion ; ſo it is, if he 
having made an Aſſurance, and Loſs hath occurred, he 


' ought not to make a Compoſition without Orders from his 


Principal. 

X. Generally the Actions of Factors do depend on Buy- 
ing, Selling, Freighting, and all other the Heads that have 
been treated in the ſecond Book, by which their Employ- 
ment is univerſal in Matters Maritime and of Commerce ; 


- and the Queſtions which would ariſe touching the ſame, if 


treated on, would be ix 77finitum : However, theſe are to 
be the Standard Rules which ſhould govern their Actions, 


viz. Honeſty, Faithfulneſs, Diligence, and obſerving of 
Commiſſion, or Inſtructions, which being conſidered, and 


weighed by thoſe that ſhall be Judges of their Actions, a 


right underſtanding and determining of the Matters ariſing 


between them and their Principals, would ſoon be attained. 

But thoſe ſorts of Factors that have wanted thoſe things, 
ſeldom” or never render any other Account, but long and 
tedious Chancery-Suits, by which they not only have en- 
damaged their very Trade, but ſeek to marry their Prin- 
cipals to a double Affliction, by obliging them to ſue either 
a Beggar, or that which is worſe, a naughty Man. 

On the other hand, Factors that behave themſelves wor- 
thily and prudently in the Service of their Principals ought, 
after their tedious Service, to be numbered amongſt thoſe that 
jultly challenge that worthy Denomination of Merchant: 
And ſuch was he who never made Breach of Commiſſion 
in the Service of his Principal, but once ; that was, when 
Wines were committed to him to diſpoſe of, but the Price 
(by reaſon of a Glut) fell, Advice being given to the Prin- 
cipal of the ſame, who immediately in Paſſion writes to his 
Factor to take a Hammer and knock out the Heads; but 
the Factor conſidering (that Leave muſt be given to Loſers 
to ſpeak) knew better things, and kept the Goods, and 
fold them for their full Value; and when Accompts were 
to be made, inſtead of bringing to the Accompt of Wines, 
their Heads knocked out per Order, worthily brought per 
comra, ſold at their intrinſick Value. Such faithful Mini- 
ſters, I ſay, juſtly deſerve that of our Saviour, Well done, 


&cc. and to be no more called Factors, but Merchants. 
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CHAP. IX. 
Df the Laws of Nature and of Nations. 


I. Of the Variety and Contrariety of | that Right fails, and the Reaſon 
human Actions, and from whence | of the ſame. | 


they ſpring. : VIII. Subjects ought not to ſeek Ju- 

IT. Gabe Difficulties that happen | flice in the Territory 3 

in the oltructing our Inguiſition in] Prince, but in their own, unlſ 
»ding that which is lawful. the Defendant become Fugitive. 


III. Human Laws from whence they | IX. Of Kingdoms equal in Pour 
* flow, and wherefore the Laws of cannot be commanded, but entreat- 
Nature are above ours. ed may be, to execute the Fudgment 
IV. No Man naturally more a| of another by the Law of Nation, 
udge than another of Nature's | X. That ſuch Power of executing 
aWws. the Fudgments or Decrees of am 
V. Nature's Laws are inſtituted for | Foreign Nation, extends not 
inward Goodneſs and Virtue, but | thoſe of Life or Honour. 
State- Laws for Quiet and 2 XI. Of executing the Fudgment 
VI. Of Puniſhment required by Kings | given in @ Kingdom abſalute, in 
apainſt thoſe that violate the Laws | another that is annexed by C- 
of Nature or Nations, though the | queſt ; and of the Difference of 
fame touch not them, nor their | that, and one by Union. 
Subjects, and of puniſhing an} XII. Where that m_ fails in 
Equal. | Plantations, and the Reafm of 
VII. Of puniſhing an Equal, where | the ſame. 


I. JN L AIN Reaſon ſhews us, that Natural and Mathe- 
P matical Cauſes have more Certitude than Civil; for 
Nature is always uniform and alike in its Operations. Hence 
Fire always burns, and never wets ; a Stone in the Air na- 
turally tends downwards, and never ſtays in the middle. In 
Mathematical Cauſes, ordinarily the. Forms are ſuch, as 
have no middle interpoſed, as between even and odd there 
is no medium participationis; between a right Line and a 
crooked, there is no middle fort of Line ; thus two and 
two always make fou. Lots 


II. But civil and human Actions proceeding from a mu- 


in table and various Principal (the Will *) cannot always be 


gue bene ſe- 
cundum natu- 


alike or uniform: And beſides the Will. within, human 
Actions without, are ſubject to different Circumſtances, and 


ram ſe habent, to infinite Encounters; by reaſon of which their exceſſive 


non in depra- 
atis, Ariſt. 


Polit. 1. 5 


* 


Number, they cannot be farg{cen while Men are making 
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Laws: Hence we may underſtand, wherefore it is ſaid, 


at ſome time may be found ſumma Injuria; as to render a 


Omnis definitio in jure eſt periculoſa ; and that ſummum Jus 


Man his Sword, when he is actually mad, Sc. And as 
Circumſtance hath Power to change the Matter, ſo in the 
Form of the Action, it leaves in the middle a Latitude, 
ſometimes inclining to one Extreme, ſometimes to an- 
other. 

For Example, betwixt that which by Precept we are 
commanded ever to do, and that which we are commanded Ne de :4 
never to do, is placed that which is lawful for us now and £2 we!!e, 
then to do, or not to do, in Matters of our own Right, fo 94/4/25; 


: . 8 fed gugtum iffe 
far as they ſeem expedient, or not expedient for us: Thus 3 * 


Foſeph is called a juſt Man, becauſe he thought of divorce- Law) gia 


ing himſelf from Mary, though upon Circumſtances he Hels ae. 


would not, &c. But that which perplexes us all here is, _ OY 


that this licitum leans ſometimes more to the one hand, chum in A- 


ſometimes more to the other, ſometimes more to that which lezandro, 
is abſolutely bad; from whence grow Scruples and Doubt- 
ings, whether in ſuch Twilight we really participate more of 
ws than of Darkneſs ; that is, more of good than of 


III. Human Laws grow moſt out of theſe middle things, 
ex medits licitis ; and upon right Examination we find, that 
a Man hath nothing elſe to diſpoſe, for we (poor ſubordi- F2/4#" 11. 
nate Veſſels) cannot ſo much as deliberate de abſoluis debi- Coe. 54.4. 


tis, and abſolute illicitis, for they were in force before Man, 


Prince or People were in being, and God himſelf cannot Cet de Na- 
now alter them, they flowing intrinſically, either from his the ap 85 "ou 
Sanctity, Wiſdom and Juſtice, as he is a Creator and Go- f. 14. 
vernor; or elſe they flow from Nature, whoſe Rule (ac- 


cording to God's making it by that which is in himſelf) 


is right Reaſon and Honeſty. This Uprightneſs of Na- 


ture, together with that Obligation we have to be ſubject 
to it, was not a Moment after us, and therefore we could 
not determine any thing about it; for which Cauſe we have 
5 a legiſlative Power to alter or diminiſh any of Nature's 
IV. St. Paul tells us of thoſe who, without any After- 
knowledge of God's revealed Will or Laws to Man, were 
condemnable by thoſe of Nature alone in the puniſhing the 
Breakers thereof. No Ow is naturally more a I 
* 12 | an 


* , n * * 
. : wy e's 


50⁰ Dek the Laws of Nature, Boox 1h, 
than another, otherwiſe what meant Cain, when after his 
Murder he cried, Vboſoever ſhall find me, will kill ne? 

V. And though human Laws remember us of thoſe thingy, 
yet it is not as if they gave their original and primary Force 
of obliging ; yea, Reaſon of State is not huſied ſo much 
about inward Piety and Virtue, as it is about publick Quiet 
and Repoſe, or thoſe Actions which regard another Man'; 
receiving right or wrong: And hence it is, that great Pro- 
digality is not ſo ſeverely puniſhed as a little Robbery ; and 
that malus homo poteſt eſſe bonus Civis, the Reaſon is, be. 
cauſe though he may do himſelf Wrong in his own Rights, 
yet he may always do other Men right in theirs z neither is 
there any clear Reaſon, wherefore thoſe leſſer Sins and Im- 
pieties ſhould be puniſhed by any but God, who is wiſeſt 
to know them, juſteſt to weigh the Merit of them, and 
powerfulleſt to puniſh them. 

This is the State of God's, and of Nature's Laws, to 
which we are all equally obliged 3 but our floating and cir- 
cumſtantiated Laws are only to give a Rule for an equal 
and mutual Community in things, which God and Nature 
gave us to diſpoſe of as we would ourſelves. 

Vl. Hence it is, that Kings, and ſuch as have equal 
Power with Kings, have a right to require Puniſhment, 
not only for Injuries committed againſt themſelves or their 
Subjects, but for them alſo that do not peculiarly touch 
themſelves ; as where Perſons commit Actions in Violation 
of the Law of Nature or of Nations, for the Liberty by 
Srotius de Ju- Puniſhments to provide for human Society (as hath been 
re Belli ac Pa- already mentioned) was in the Hand of every Man; but 


1 46. 2. cap. after Commonwealths and Courts of Juſtice were ordained, 


it reſided in the Hands of the higheſt Powers, not properl7 


as they are over others, but as they are under none : For 
Subjection to others has taken away that Right; yea, ſo 
much more honeſt it is to vindicate other Men's Injuries 
than our own, by how much more it is to be feared, that 
a Man in his own, by too deep a Reſentment, may either 
exceed a Meaſure, or at leaſt infe&t his Mind; however, 
this Right of puniſhing an Equal remains till in thoſe Places 
where the People remain as in great Families, and not in 
Cities, or under ſome Government; and therefore thoſe 
that have now Poſſeſſions of any Parts of the New World, 


or American Iſles, till they have either voluntarily ſubmit- 


. ted 
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to have made himſelf thereby inferior to any other, and to 


Cn Ar. IX. and of Nations. 
ted to a Government, or put them and their Diſcovery into 
the Hands or Protection of ſome Prince that may exerciſe 


Power, there remains the old and natural Right of puniſh- 


ing for Offences : So likewiſe where Perſons ſhall be aſſault- 
ed by Pyrates on the Seas, if they be overcome, they may 
be immediately executed by the Law of Nature ; for other- 


wiſe there would be a Failure of Power to puniſh ſuch : V7 Chas. Pi- 
Beſides, the old natural Liberty remains in all Places where racy, $.1 1,12, 


are no Judgments ; ſo where they are taken and brought 
to a Port, and the Judge openly refuſes the Tryal of them, 


or that the Tryal of them cannot be had, without an ap- Z. at. D. 
parent Detriment and Loſs to the Captors, Juſtice may be guod metus. 


done upon them by the Law of Nature. 

VII. Two Pyrates reſolving to aſſault and rob the next 
Veſſel they meet with, (not knowing each others Condi- 
tion or Deſign) encounter, and the one happens to be over- 
come by the other; the Queſtion is now, whether the above- 


mentioned Right ſo far remains, as that the ſtronger may 9»; non reddit 
execute him whom he hath overcome: Right Reaſon dic- faciendo quod 


x . deb det 
tates, that the Evil-doer may be puniſhed, not who ſhould 2%, * 


: : 4 . debet, Philo. 
moſt convenient to be done by him that is ſuperior; yet Peccare dum 


doth it not demonſtrate thi eſſary, except ſupe- //inatis, ad 
emonſtrate this to be neceſſary, pe apes [ns 


feſtinatis. 


puniſh him; but that Nature ſufficiently ſheweth, that it is 


rior be taken in that Senſe, that the Evil-doer be thought 


have it as it were degraded himſelf from the Order of Men 
into the Number of Beaſts ſubject to no Man, and ſuch are 
Pyrates, who have no other Denomination but Night- 
wolves, or Beaſts of Prey. By Nature it is ordained, That 


{be better command the worſe : And Ariſtotle ſaith, The Ai. 5. 
| worſe are provided for the Uſe of the better, as well in Na- Pol. 14. 


turals as in Artificials. It follows hence, that at leaſt a 
guilty Perſon ought not to be puniſhed by another equally 
guilty, to which Purpoſe is that Saying of Chriſt, V boſo- 
ever of you is without Sin (that is ſuch Sin) let him throw 
the firſt Stone, Pertinent is that ſaying, -The Sentence can 


bave no Authority, where he that judgeth is to be condemned : 


From whence it follows, that the right of puniſhing in ſuch 
caſe, at ſuch time ceaſes, ' 8 
VIII. On the other hand, Subjects that have juſt Cauſe 
of Action, and inhabit under their own Sovereign, ought 
not to wave his Juſtice, and fly into the Territory of ano- 
„ | "Fr 3 ther, 
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ther, but ought to ſeek it in their own, unleſs the Defend- 
ant becomes Fugitive. One Richard Hieron being a Mer. 
chant of London, and Liege-man of the King, and born 
in England, commenced a Suit againſt F. Walden Major of 
the Staple of Calis, and other Merchants of the Staple, and 
cauſed them to be arreſted in Flanders in the Court of the 
Duke of Burgundy, held in Bruges, for certain Injuries ſup. 
x * by them to be made within the Juriſdiction of the 
King of England at Calis, and after the Defendants did ap- 
peal to the Parliament at Paris, and were there diſmiſſed 
by a Judicial Sentence, for that they had no Cognizance or 
. Ground to inquire or examine Matters committed within the 
Juriſdiction of the King of England, and by his Subjects 
there inhabiting in a Foreign Court; the Record does make 
mention, that this was an Act ſo derogating from the Law, 
Ret. Parl. and of ſo high 2 Contempt, that it was enacted, Que byief de 
25 #. 3-24" Pzoclamatſon iſlera, luy commaundant a ſurceaſar ſon dit 
Rolls Abridg- Aktion, & que 8 fl ni apes ſue les dits Defendants hos 
ment zi. Pre- del Realm d' Angleterre per altun matter determinable 
rogative, fol. under the Juriſdiction and Obedience of the King of Eng- 
6 land, qu on il ad juriſdiction. The Judgment given 
donque il terra, æt. he ſhall be put out of the Protection of 
the King of England, and forfeit all his Lands, Tenements, 
Goods and Chattles, and that no Pardon ſhall be to him 

available. | e 
IX. Vet Kingdoms which are equal in Power, and ha- 
ving no Dependance on each other, cannot be commanded 
nor corrected of another; but if there be a Queſtion, to 
execute the Decree or Judgment of one in the Territory of 
the other, there may iſſue forth a Commiſſion of Entreaty 
under the Seal of that Court where the Judgment was given, 
or at leaſt under the Great Seal af the Prince, directed to the 
Judges in that Place where the Defendant is reſident, and 
the Judge to whom the ſaid Commiſſion is directed may 
award Execution, according to the Laws of Nations: And 
ſo it was adjudged, where one having recovered a Debt be- 
x Ro. 45. 5 30, fore the Governor of Frieſſand, the Defendant upon that fled 
Lev. 267. for England, the Governor, at the Requeſt of the Plaintiff, 
2 —4 iſſued forth his Commiſſion of Requeſt, directed Omnibus 
2 Keb. » i, Magiſftratibus infra Regnum Angliæ, rogans, to make Exc- 
610. cution of the ſaid Judgment; upon which the Judge of the 
Admiralty in England iſſued forth an Execution of that 
3 | N SE FE Sentence, 
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] Sentence, and the Defendant was taken, upon which he v. Lord Ray- 
ught his Habeas Corpus, and adjudged the Sentence well i Rep. 

xecuted by the Laws of Nations, and according to the 23? 936. 

1 Common Law of this Realm. 

So likewiſe, if a Dutchman takes up Goods at the Port 

1 of London, and gives a Note under his Hand for the Pay- 

4 ment of the ſame, and then flies into Holland, the Vendor 

; may apply himſelf to the Lord- Mayor of London; and upon 

Proof of the Delivery, and the Sale of the Goods, the 

1 Lord-Mayor making a Certificate of the ſame, and ſending 

it under the City-Seal, directed, as above, they of Holland 

will and do execute the ſame upon the Party. 

Herein this laſt Caſe differs from the firſt; for by the 

former, if there ſhould fall a Queſtion about the Interpre- 


? tation of the Judgment or Sentence, the ſame cannot be 
g done, for they are not to examine the ſame; and the Rea- 
t ſon is, left the Stranger be induced at another time to do 
; the like, and ſo diſſolve the Judgments whereof they ſhould 
x demand the Execution, the which would be done more 


through Jealouſy of the State, than for any Injuſtice in 
them : Beſides, the Judgments or Sentences, which are 
f Matters of Record, and of the greateſt Security in a King- | 
dom, the Preſumption that they were juſtly given, ſhall | 
always be underſtood. 
KX. But in the latter, the ſame may be examined, that 
is, the Merchant may be heard as to his legal Defence, 
either to the leſſening or diſcharging the Debt or Damage, 
but againſt the Teſtimony certified, no Objection can be 
made, but the ſame is admitted, as legally proved. 
But if there be a Queſtion of Honour or Life, there they 
may not execute the Judgments of Foreign Judges, eſpeci- 
ally if they have not known the Merit of the Cauſes, or ſeen 
the Informations, or heard the Witneſſes ; but more eſpe- 
cially in England, for there can in no reſpect whatſoever the 
Life of a Man (let his Offence be never ſo heinous) be | 
brought to Puniſhment without a legal Tryal, * and that“ Ck. 4. is 
by the producing of Witneſſes viva voce to his Face; yet Hit. fol. 38. 
Princes for the Reſpect they bear each other, and for the 
good of Juſtice, though they cannot at the bare Requeſt of 
the Judges of another Prince, put them to Death; yet they 
; may for exemplary Puniſhments (which ought to be made 
f upon the Places where the Fact was committed) yield the 
h 114 natura 
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504 Df the Laws of Nature, Book 11, 
Coto de 27. natural Subject to his natural Prince, unleſs the Prince, to 
& 7 we, *- 5+ whom the Fugitive is fled, finds that he is ynjuſtly purſued; 
3 ladies. for in ſuch Caſes he is not bound to yield them; yea, he is 


nus efſe pauces forbidden by the Law of God to reſtore a Bond-man, which 


alu mala is fled into another Man's Houſe to avoid the Fury of his 


Ferre, quam Maſter. 

— 2 XI. And as the ſame is in Caſes Foreign, ſo likewiſe in 
Zonaras, thoſe Eſtates that are under the Crown of England; and 
5 | _ 4 3 therefore if a Man recovers againſt * J. S. in the King's 
1 Hibern i, Bench in England, and then the Defendant flies over into 


ter Wards and Ireland, the Judgment may be certified over into the 


Moor. Chancery in Ireland, and they may by Mittimus ſend it into 
the King - Bench there, and they may award Execution, or 
otherwiſe the Party may bring his Action of Debt on the 
ſame; ſo the like has been done for Decrees given in the 
Chancery in England, which have been exemplified under the 
Great Seal, directed to the King's Lieutenant, for the put- 
ting the fame in Execution there; but in no Caſe a Judg- 
ment given in England may be certified over under any 
other Seal but that of the Great one. 

But in Scotland it is otherwiſe; for that is a Kingdom 
abſolute, and not like Ireland, which is a Crown annexed by 


Vide the Act 
of Parliament 
for the Union 
of England 


and Scotland. united under one Prince ad fidem, yet their Laws are diſtinct, 
ſo as if they had never been united; and therefore the Exe- 
cution of the Judgments in each other, muſt be done upon 
Requeſt, as above, and that according to the Laws of 

Nations. | | | 
XII. But Colonies or Plantations, which are reduced into 
the Condition of great Families, have not this Right of Re- 
® See Contra queſting, for they are governed by the Laws“ preſcribed by 
2. F. M. 75. the Sovereign of the fame, who may ſet Juriſdictions, and 
e make them Places privileged, not to have the Perſons at- 
Lads with tached or arreſted in any other Places, but within their own 
them. Bounds, fo likewiſe upon their firſt forming or Inſtitution, 
A may ſo declare, that for any Debt or Contract made or done 
in any Place but in that of the ſame Plantation, they ſhall 
not be impleaded ; and therefore in Virginia at this Day, if 
a Man contracts a Debt in England, and flies to the ſame, 
he cannot be there impleaded : But if a Man takes up Goods, 
and carries the ſame over thither, there he may be ſued in 
the Place; ſo hkewife if & can be proved he carried * 
4 i Ys * > 


Conqueſt, but the other is by Union; and though they be 
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CAP. IX. und of Nations, | 
the Money borrowed, and this amongſt others of the Laws 


and Conſtitutions of thoſe Plantations, is preſerved invio- 


lably, the ſame being as it were a Pledge and general Safety, 
which is given to thoſe Inhabitants that ſhall reſort thither, 
and there plant themſelves for the Good of the Place; 'and 
although thoſe that thither fly, by reaſon of great and unre- 


parable Loſſes, have contrated Debts far beyond their 


Ability to ſatisfy, a Failure of which, in Striftneſs of Law, 
may (if the Creditor pleaſes) oblige their Bodies to Impri- 
ſonment; yet doth it not thence follow, that the ſame ought 
to be exacted; for though the Body of Man may gratify 
the Revenge of the Creditor, yet it never can pay the Debt; 
wherefore if thoſe Ends by themſelves in a moral Eftima- 
tion be not neceſſary, or if other Ends on the oppoſite Part 
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occur, not leſs profitable or neceſſary, or if the Ends pro- 


poſed by Impriſonment may be attained any other way, it 
will then follow, that if there be nothing of Obligation on 
the Debtor's Part, to render himſelf a Priſoner to the Cre- 
ditor, that then if the ſame can or may be avoided by flight, 
the ſame in Conſcience may be done ; according to that of 
Cicero, It was not fit perhaps to diſmiſs him being brought to 


Judgment, but that he ſhould be inquired after, and brought 


to Judgment, was not neceſſary. 
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. Whether i any, ant what Ships be lawful ? ; oY Se x | 
l 3: . Whether impreſſing Mariners be lawful, and el MO 0 $a : 4 
$1 Objeftion againſt impreſſing Mariners, anſwered, 6. 7. 
g. The ancient Puniſhment of Deſertion, capital, EE, Wi = 
6: Statutes: againſt erte making it en aud diredt.) 6 
ig the Trial, © | x: 6.5 
| 7 Whether, a e Perſon way put Jo Deſeter to 6. 10, 
Death, | _— 5. 1%, 
in 8 1056 | BEM er 1. 13. 4s 
it 6. 
3. 07 Offences falls committed 5 alli, ond Ma. 4. 13. Ih 
rIners, LS rd IO RA . 23. 22. 
N 8 e | $+ T2. 23. 
a <i2 oF e . 13. 25. 
5 . - Ae ig. . 
. 13. 11. 
9. 07 . for Offences by Golliers | and? . 19. 
r ICE 7 x Bt  £5Þ 3. 22. 
5 8 3 Nan Wi | 9 2 | | . 23. 
\ ag prod . 3 29 
10. .. Comards to. be puniſhed with __ . 
1. Provi Ven made for them and their. 2. 13. 28. 
I 5 IN different 2 barge nl Date 7 wan F 3 
cers,. 4 . 
13, Of the Maſters, Power and Duty as 1 the Teſt of 1 3. 2. 
N ad Mariner. e ee 1. 
14. The Duty, of Mariners to Th other, 42d to the Ship, Hes 3. 3. 
15. Not ta leave the Ship *oithout "Livents of he Mer. 
*- When anſwerable for Damage. When heir” Pay 51 . 3 4. 
a e 6 
„ein. . N 10. 
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. 798 Book Chap. 5. 
7 hen and where, at whoſe Wren. to be taken care 3 
of, being wounded or ſick, : F oi 
17. Where their Oath ſhall diſcharge the Maſter, „„ 
18. The Puniſhment for aſſaulting the Maſter on Board, 2. 3. 6. 
19. By what e & c. their Wage are 2 "+ 22 
not, - — a. 88. 
20. Where they may all join in a Suit for their . or not? 2. 3. 8. 
4, 2. Where their Wages liable to anſwer Damages? 2. 3. 9. 
» 22. Where Goods —_—_ up by * is a * * ber NAS” 
1. kes; 5 1 2 i N 
; ae? - . | | 2. 3. 13. 
: 6 . Barratry, &c. in them, whether, how, and why im- E : : Fa 
, bird, 70 the Maſter? — 8 - A. . 
3 2. 3. 
| oY Ar ancient Record to the Purpoſe of Sect. 23. 1 ©" "4+ ..& 
2 5. "For what Goods embezzled on board the Moſer i js not * 3˙ * 
8 A 8 . - + +. 
I, 1 | 2. 3 1.9 f 
' AL OV | 
5 Maſters. hs Barratry, Lading, Owners, Pilot, Pirates, N 11 
. Pͤrivateers, Prizes, Ships, Wreck. = 11 
; 1 i Lift (and how) for leaving their Men aboard, wars 1. 4. 24. 
. Definition of a Majter of a . ; his _— f andy 2. 1 
1 a Oſſce in general, = 
„ Maſter, and not the Owners, alen, for — 15 $4. | 
ation as and Barratty, AO 1 q 
p | i ' | - le: ] 
. | „ MPs are bound to anſwer for Goods 4: Hani or ein- 8 W 8. | 
q xg Dezzled 5 in Part, or at Sea ;, the Owners are alſo liable, 4 2, 3 | 
a 5 9 F 
. 1 The Maſter 1s chargeable with the Duty of ef; > 2. 2. 2. 5 
6. The Maſter anſiwerabi 45 Damage occaſioned by ſai 1 ; n 1 
1 * au 28 . diſtved by 255 2. 2. 3. F 


. 7. 72 "Duty Jin opel to » ſailing or figing in Port, Ve. 5. ad 4 | 
. 8 an or tempęſtu Heath np 
3 45 Duty @s ER of Laing, 5 and Wy of — 2. ; af 5. i 
1 ecęi ved o 18 | & 
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9. Not to ſhip Goods aboard the King” $ — though 

his own Ship leaky, &c. 2. 6. 

10. Of bis ſhipping aufn Goods, or Gents at | unlawful : 
| P es, 2 2. 2. 7. 
11. Not to ſail without ſufficient Mariners, E ackle, &c. 4 wy Th 
12. Not to uſe unlawful Colours, - * 0, 
13: Where excuſed, or not, as to Err taken . bim © > 09 
y Force, F nn 


14. Not 10 carry counter feit N nor to refuſe Poy-1 
ment of Duties, &c. 

15. His Care of the Ship in Port, and to 1 out, 

16. His ay at Sea with reſpect to his "OY 5 


17. 22 and din what Caſe anſwerable for the Mariners, 


18. Charge againſt lim, how Wy be brought 5 Afion les} 
againſt an Infant, Maſter, &c. 


19. His Power to ſell or bypothecate FN Ship, &c. in what | 
Caſes, or not? 


: 1 Orders to be carefi ly infoete and obeyed, 8 
. What Veſſels and? ariners to be uſed in trading withy 
1 of th Africa, and America? 
22. What Ships, &c. = go from Port to Port in Eng- 12 
land, Sc. and how ? 
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brought, or not? 3 19. 
24. Not to uſe affected Delay in coming to bis Place of Di 7 5 

charge. The Manner of making bis Entries, | 4 798 

25. What Goods not to be e from the Netherlands 2 


or Germany, | 


26. The Maſters Power and Duty, with rept to 8 4h. 2. 3. 2. 


of the Officers and Mariners, 12. 
#7. For what Goods enbrzzled on Board, tte aus 30 3 3 17 
wot anſwerable, - * 18 0 5 3 IT 
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34. Where the Maſter ſhall pay the Loſs of Goods caſt ins 
35: Maſter wilfully deftroying his Ship, guilty of Felony, 


— 


s Book Chap. F. 
6. 28. Whether Goods can be attached in the Maſter's — 2. 1 19 
| 29. His Duty and Intereſt, if a Paſſenger dies on Board, 
7. ' &c. if himſelf dies the Mate's Duty, ; . 
7, 30. When the ö is to _ good the in by Wire or | 
), 4 | not, 1 8 f 9: "MY 
2. . 
31. In what ig the *. may caſt S ober-] 2. 6. 4. 
board, | FFC 
2. 6. 16 
32. The Maſter's Day to Jee the ——_ 2 and an- a. 2 
ſwered, 2. 1 
33. Where the Ship and Ladin ſpall contrituze to redremy 1, 4. 6. 
| be Maſter ? F 2. -6:: 1 
2. 
2 1 


Mediation. See Treaties 21. 


Medietas Linguz. See Trial 4. &c. 


? 


Merchants and Merchandize. See Bills of Exchange, But- 
lerage, Cuſtoms, Factors, Lading, Pilot, Priſage, 
RNeprizals, Se#. 18. Subſidies, Wreck. 


1 Where Merchandize is embezzled by a In of a Ship, ? 


_ when Felony or not, Pure 
2. Merchants anciently telivved under Royal Saat * : 
for Frauds in Contracts, 8c. as well as Piracy, gs 7. 33. 
3. Whether the King may reſtrain Infidel Merchants, or N 2 
Merchants from trading to Infidel Countries, = 25 
4. Diamonds, Gold, &c. may be ported 2 free, 2. 13. 10. 
5. Tare and Tret, what ? W "T3 15. 
6. Scavage, what ? and where ? _ to Fe payable, e 
7. Scavage, by whom payable, and how regulated ? 2. 14. 
8. Scavage, at Wage Rate payable? A2. 14. 3. 
9. 3 what ? and where and at what Rates NN 14. 4: 
able? K \ * J 2. 1 6. 
10. Package, how XA; by Aas 7 Rags "po n Da 5. 
11. Of Ther age, and N. OA mi At what Rates), 2 1 
a | Pata, | 1 e120) hd. oh. . 06 
1. W ater-Baillage, har i 4 8 nei Zo 


* 13. Com- 
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13: | Cdmmiret is both Wee and | profitable. Its Be-q 3 
; veſts enumkrated, - F 3. 
14. Merchants ought to be tender of. vin a Charadter, 
f nt her is 10 gain 4 Credit 3 
Tis 39 for the Benefit of the Publick to have-the Noble and 
5 Rith 1 #6 rege in e Particular eien; 
© mentiontd. — r 
16. frau om the Statnte for ending Suits by Arbitra- 5 
ion; aid Caſes thereon, © 
bf Hi ory off the Company of Merchants Adventurers, pa 
the Eaſt-India Company, . 
. Of b4 Dutch Enſt- India Company 
25: Fhe African Compeny. The French Faſt-India Company, 
2& Whether, and in what Caſes, Nr rae are "Up the Be- 
nei of Trade, or not., ; 
22. Merchants provided for by Fa in tbe Saxon Times : ; 
and by Magna Charta, - - F 
23. Merchant Strangers, how to be treated when their 
Sovereign is an Eneny, . = * 
24. Merchants made Denizens by Patents or 4 of Par- 
liament, whether to pl ſite h Cuſtoms, &c. as before? 
25. What kinds of Dealings ſhall Jenominate Men LAY: 
_ chants, or not, 
2 6. The Right of S urvivorſhip holds. gb. amo 8 
27. One Partner may have account Sgainſt : bo other, - 
28. Where there are Part-owner s in a Ship, ang. cannot 
degree what 'is to be dont? } 
29. Their Controverſies ta be determined hy Lins: Nur 
+ chant. Other Privileges, 
30% They are the only Suljetts who may dpar the Ream, 


0 
. 


© 0 Uo Og 


„ © & ww 


175 without Licenſe, 8 


Mercbants- N. e are bound ty probji Lows | 
75 the Land, ld 4 


32. — of Geods, its bn. The he det by Lew, 25 


33. Aal By-Law of a Company * 5 0 give 
themſeltibs 4 a Prefereuce, oY AT 

34. 5 Uſe of _— of er r reſp to altering? Sana 123 
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Money. See Bills of Exchange. 
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Now * * - 


; Li. 


As 11. 2. 
1. Its Uſe and —_— ; Praiſe and Diſpraiſe, = 4 ng 2 
EROS L 2. 1. 7. 
2. . How Mane becomes the Meofure of the Pala I 2. 114 4. 
Things, „ ht L 2. 11. 5. 
g. Money does not . 2 772 the Permutatio if 1 8 
natural Thivgs, — jk 2. 11, On 
+ _ 18. * {o Charity, 0 . x 2. 11. A 
1 Murder. Ser Pirates. 5.8 
Mute. See Pirates 34. ; 
5 Mutiny. See Commanders 16. | 
ATUR ALIZATION. See Als, _ 
J 4 XN ” ; Nature. See Laws of it, Sc. : 
Norgaig. See Merchants tn: Pirates, Privateers, a 
3 5 | Prizes, ups, 
| . bhi * 29 AY we 4 | ©. ; 2. 1. . 
oY Neceſſity. See Occupancy. 
I, E xtream N eceſſi by ſeems e jron the Laws of Pro-y 1. I. 4. 
2. 3 excuſe the taking: Stores at Sea, paying or giving Wet 
Bills fer them, 3 ae 20. 
3. Where it * excuſes Force uſed againſt a ; Neutral Pardons 8 1% 14% No 
4. Where extream Neceſſity excuſes Neuters for paying Con- wh 
tribution, even contrary to the Interdiftion of third 1. 12. 10. 
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Book Chap. g. 
5. wade Neceſſity excuſes the n of Things de- 
voted to God, Hh 4 f Y : 3. 5. 11. 
| Neuters and Neutrality. : OI 


y, 
1. Where a Neutral Power ought to reftore 9a . at oY 
Sea. See Prizes. = - 0 


+. cara Enemies — or may not be attacked i in a neu- 1. 1. 16. 
t bi . 2 
3. See Enemies, Set. 5. - 5 
4. Supplying Neceſſaries for War * an Eneny, it a uſt: 1. I, 24. 
Cauſe of War, - } z. . 
5. What Goods a Neuter my well furnjh to a Party x. I-24. 
Mar, } 1. 25, 
6. N bel ber a 8 Power may be excuſed for Mu on . 24. 
of the Parties at War, - ; 4. 1. 25. 
7. The Kinds of Neutrality, ee 15 gra . 
8. The Advantages and Diſadvantages of Neutrality, - . 
9 Neutral Powers, in what Caſes to declare, and for whom? 1. 9. 10. 
o. Whether it be lawful for warring Powers to uſe Farce | | 
| aint Neutrals, Re. . - F * 
11. The Conduct to be obſerved in a ſtriũ Neutrality, | 1 4. pai : 
2. Whether neutral Powers may pay Contribmin os pf . 
1133 Party, - to 1. 12. 9, 
13. Whether Neuters may be eftetually interdifted E their «12, 10. 
Prince from paying Contribution, &c. © 11 1. 12. 12. 
14. The Intent of Interditions on Cuntribuian l 12. 10. 
Paid by Neuwters, 12. 11. 
85 0 UM f a n Sx 0% 
+ $A, IPO A 5 . 
. * given 7 4 Pi ee it obliger 7 8 an. 
. ether exacting an Oath to pa <A 
r ks „ 418 
?. 18 N oe Toy L.A. hol It 5 NO 
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4. Civil Vatancy, what | ? what fl not be ſaid a Dere- 


5 
. 
* 4 
* 


4 25 Book Chap. 5 

| Occupancy. r 
3 one Ales bod 77 acquiring W - 141 

4 Occupancy, a Right N to all other Diviſian of} 1. 1. 

Property 5 3. 5. 

3. Natural Vacancies give Right Yo Occupants, or) 3. 5. 
Planters, 8. 


 liftion? 3 5: | 
5. People expelled their Country lune a Rigbt to ſeeł and . 
occupy void Places, 4 3. 5. 
. . bet her Planters acquire a Right, or an 77 Mus, 3, 68. 8. 
5 3. 5 0 6. 
. That is due or not to the Neceſſities of new Planters ; 33.8.5 
lee in | Difreſs- at Sea, &c. - 83. g. 8. 
3. 5. g 9. 
8. The 7 primitive Communion of Goods, and Chri las 61 
"jp to have their Limits, 3: F 
9. antations, 2 what Laws to be governed, Supe 3. 3. 12. 
offences anil Offenders. See Fugitives, King, Marines, g © : _ 
mw .5, 6, 7, 8, 9, 10. ERS 
i. Offence, by whom properly Puniſned, L I, 11. 2. 
Offs. See Commanders, Cuſtoms 13. Mariners, 
on, FIN 
ba Proviſion made for Officers Widows, _ - I. 13. 28. 
Orders See Commanders 9. Maſters 20. | 
Owners. See Maſters, Piracy, Privateers, Prizes, Ships. 
1. The Majority of the Owners may, ſend out their Ship 
without the Conſent of the reſt, but not without their (2. 1. 2, 
Priviiy; upon what Terms. Whether the er Num- 2. 1. 3. 
ber may ſend, cc. 
2. J Part-Owner may maintain Trover for an Eighth 1 
&. & = 1 2 2. 1. 14. 
3. Part. Oꝛvners are Te enants in common of a Ship, „ 
| work 12 4 . bether 
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Book Chap. g. 
N Whether "ESR muſt continue their Garter for 7. 
the Ship make one Voyage, - 3: 
5. The Maſter is to be choſen by the Ones; by their Va- } 2 
ue, not Number. Qualities requifite in him, = yo Þ 
6. Where the Maſter ſhall anſiver to the Owners ; and) 2. 1. 5. 
. where they are chargeable for bis Dagan. $ or Debt bc I, 10 
tratted by him, or not, - 1. 16 
. Where an Afion will * for or againf ſome of uy” 1 
only, or not, 1. 4 
8. Where the breaking up of the Ship determines the Part- } 1 
nerſbip, or not, „„ 
9. Mbelber the Sale of a Ship forfeited for Piracy may ae * 
. or not, „ 
o. bat Damages the unlawful bar if « Ship hally 33 
bi on to the Owners, - Ee. 
'11.- In order to the ſafe Cuſtody of a Ship ernie, the of } 3 
Acer may take ber Sail, ä 
* N bere the Owners hal have Freight, though the . 1 1 
Lading be lat, 1 
13. Whether and when a Ship becomes a Deodand, or 4 n 
not, einn MT E 
14. Porfeltaves for running, or underiating to run impart- | Laing 
ed Goods, e 
15. A Caſe in which the Owner nenen the Ship ſeveral * OTE 
9555 and the Ju Merigagts Was —_ - F 
7 "EL: N ? 
18 See e N 
Pardon. : 0 — 55 1 
ut | . | 1. < 4. 26, 
. e Pardon Wi extend 10 PE or not 4. - j ao of, 
* [5 A. K ds FR a Aviva 1 Neve Rs 5 ; 
rden See Merchants, Ozners 
2 1 Kenne. Nel Net * Wa 
r Foffige. See Bend 8, . 8 2255 = ak 
; 8 © Paſſenger. "Fee Freight 16. Malte ters s 29. | . 
Wa Gt | Peace, 


C a Book Chap. 5. 
Peace. See Leagues, Treaties, Truce, War. . 


Penſion. See Treaties. 
L 1. His Duty and Charge, 


2. 9. 
2. His Puniſhment, by ſome Laws, * Ignorance, &c. . 
, By whom employed, and paid, * 3. PW 
| 4. Who ſhall anſwer if the Ship miſearries under his Care, 2, % 2 


Pirates and Piracy. 


1. Whether p Caption by Pirates . Properly, andy, =p 


: when ? | 

2. Perſons having Letters of en may 1 exiley of } 1. . 43 
Piracy, 1. 2. 24. | 
3. Their Defmition or Deſription 2 are | Enemies zo IS IYER 5 
Mankind, R [ 1. . 4. g 
4. Sovereigns are (by the Law of Natere) Jound to refrain: } \ ane, 'F b 
 ', them : ' butnot by the civil Law, or the common Law, K 
5. 4 Company of Pirates are not a Commonwealthor State, een | 
.0 therefore not properly Enemies, = Aer . EY 

6. Whether capoble of the WN of War, ond Rights t. 4. 4. 

V Legati . 4. 3. 


0 . . 
. Whether Wip and Laing FERN be oblig ed to rings „ 6 
lo redeem the Maſter, or not? 2 — 
8. Where a Pirate may be entitled to Ranſom, or n T1. J. 7. 
9. Oath given to a Pirate, whether it obliges, 1. 4. 7. 


10. Engliſh Pirates within the Stat. 28. H. 8. gay RET 2 
Felony, The like of Tong Pirates ſpoiling Beli. | py 4 
EA... «> a6. 


11, Enemie 63 e not guilty * Piracy, though #hey * 1 8 F 
with Pirates, » be 3 ? | 
N 12. Piracies within the Britiſh Seas puniſhable the King) 1. 4. 17. 
, 5 England, | ; JAW = 
13. Pirates on the Ocean puniſhable infant without Tudg: 5 
e, 
14 The like if brought into Port, and the Julge rejefts the 
Ta), &c _* | 
15. Whether all are Priveipgts 5 in Murder 27 common _— 
oof 9 the marine Law, - 
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Book Chap. 5, 
1 6. Where a Said of one Foreign Anny having robbed 
another, brings the Booty to England, whether any, 140 4. 15. 
what Redreſs ? | 
17. Having carried the Colours of a Prince in Amity, and 
making Prize under an Enemy*s gan. ante makes ba; 4. 15. 
. the Captors Pirates, | 
18. Taking pw to ſell for Slaves, whether Pirag, as R 
Te 4. 16, 
19. Piracy vey: be committed, though kin taken. Or 3 
where Goods are taken out of a Ps and no body i - 5 
it, 1 
20. Whether the Owners or * 2 aufiorr Da- | 
mage, where a Ship _ a n, of Reprizal E 4. 19. 
commits Piracy, © 
23, What taking of Goods (being enforced by Neceſſuy 9161 , 
not Piracy, ; $5.5 


2: 2. Merchants Goods takes from Pirates, whether «be ; 
belong Yo the Captors, or the former Owners?” - 1 : 
2 8. Sale 3 & Goods taten by Pirates, alter not the Pro- . 15 
ther wiſe of the We mene fold in Eng- (. bl NY 
— 2 in open Market, * 
24, Goods taken by tbem, coming af erwards 10 Land, 
all be delivered to the Owner, © > 1. 
2 5. Not puniſhable at common Law, but by the Civil Law, 
. by the Admiral, before the Stat. 28. H. 8. c. 15. } IP 
i: The Statutes againſt Piracy, e the. Trial, &c. {foe 
5 of Lands and Goods, | * 


5 Denizens acting againſt Britiſh Sub ets under Foreign 
/ Autberity, Pirates, 


'28. What other Offences are * Piracy, Pt by the Act 
11 and 12.W. 3. ch. 7. and ſubſequent Statutes, = 4 , 


755 A to Bez, when to be an Princi- 3 1. 4. 24. 
pak, or not, 


— 
7 
t 
— 


ym but 
«8 
wo wo 
Va 8 


— 
8 
+ 


PR? 
SO. 
8 

* 


. 4. 0 
2 ds enatted fe or def ending againſt Pirates, my aw 
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1 Coat ae, pon Str, 28. 5 8. * Amhet g 1% 4. 29. 

* 8 I. 4. 30. 

37 Robbery in Pot is not n nn d 4. 27. 
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2 z. What Pardon will extend to Piracy, or not 8 = i HK | 
34. Pirate ſtanding mute was put to his Penance, = 1. 


35. Pirate brings the Goods into England, where triable ? 1. 


36. Whether B.R. will upon a Habeas Corpus diſcharge 7 


Perſon ſuſpected of 3 after * returned by 
the Grand Fury, 


37. Murder at Sea, jriable at Land, by Statute, - 1. 
Planters. See Occupancy. 
Porterage. See Merchants 11. 
Ports. | 
1. The Peace of neutral Ports to be preſerved, - 1. 
2. Ports are within the Bodies of the Countries, therefore 
Robbery there not Piracy, - F 


3. Ports defined or deſcribed, - - S 
4. A Member of a Port, and a Creek, deſcribed, <=: 2. 


5. "The Ports with their Members and Creeks in * 2 
and Wales, enumerated, . 
6. Port of London, its Extent, 2. 


7:-A- Lift. of the lawful n Places mw Goods in they , | 
Port of London, ” 


8. What Goods may be ſhipped or landed at other than the 
. lawful Wharfs and 2 in the Port of London, l : 


PE Poſſeſſion. See Dominion, Occupancy, Pr pens 


_ Poundage. See e 


Preſripron. | 
5 N 1* f 
I ; . Whether valid among States, 5 II " Dn 3 1. 
* S e 
2. Its. Fs in ſome Inances, „ 2 


Preſſing. See Mariners, Ships.” 
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ne it is, and for what Confieration paid, 
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4 170 


- Pride and States. Ser Kings, . ah Treaties, | 
1. . Princes are called © 3 1 


2. Whether States in any ſort anſwerable, Een , f 2 


War or Prjvateers become Pirates, 
3- * attending Interviews of Princes, 0, 


Priſage. See Butlerage. AS . 


Book Chap. g. 


. dar. its Deſcription and Antiquity, oe icy 4 4 : : q 
. Whether Merchants, ) or — "wy 2. 4 I. 
; wo - Be ii ans 8. 
3: At what Time due, - * OE . 
4. The Londoners (re/ident ) free fromit, r 4 mi 5 4 
5- 4Londoner' baving Wines en auter delt., not exempted S © 
rom it, TOE 
6. 4 Londoner charged, who purchaſed 7 Cargo after 1 | 
of Diſtharge, when good, + ad =. 8. 7. 
5 ons 25 10 charged with it, are nol to carne the Wi ad i 4 1 
* 7 erſons charged. r 
9. By what (Grant not diſcharged, © 8 . 10. 
10. 1 * mque. Ports are. diſcharged of Es 3 . 11. 
55 Prrivateers. See Prizes. 
1. They are allowable by the Law of Nature,” EIN Bl . 
2. ——— and by the Law of Nations, . 
3. When; and why Fey's were R and have been en- z 
couraged ? Wg 
4. Whether they have 4 Right to kill the Berg, "and 70% 1. 3. 3. 
ſeize and Poſe ſs their Ships and Goods? = 1. 3. 4 
5. Commitſſions to kill or ſpoil an Enemy TN NN? z. 5. 
*- cial. The general Commiſſion, „ * 
6. Special Commiſfions to kill or ſpoil an Enemy, webe 8 3 6. 
granted; and the Rights accruing i ibem? 5 e 
7. Privateers not to convert Pyides je their . oy .J. 6. 
Condemnation, + . 495 e eee Ag be 6. 17. 


WW +06 Book Chap. 5. 
8, hw, are not to violate the Laws * Nations, A Caſe | 
on that Head, 5 
. 9. They are not ta violate Water ; and Cantion to be taken) 1. 
on granting their Commiſſions, 1. 


„ | 10. here Prizes Ja be * for the ou of 7 they . 2 
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11. Ships refufng to be e may be aſſaulted, . . It. 
12. M. in many Caſes be nl and in ſome r ly j 1. 4-14 
puniſhed, viz. on their becoming Pirates, I. 4+ 2. 
: F 3. Privateer ſeverely cenſured, = , « 41 n 5 : * 
. 14. Their Sovereigns not anſwerable, if they become Pyrates, I. 4. 2. 
g 7 fe 1. bat ſhall not make them Pyrates, 3 ” py | * 
;. 26. Whether their Employers to anſwer Damages, if the | 
. 1 Captain, &c. commit Piracy? . 3 . 75 
2122 Priveleges. See Ambaſſadors. ; | 
J Pts Fee Captors, Commanders Pirates, Privateers. e l 
| OO | 1. 1. 12% | 
13 . 1. I. 13. 1 
g J „ 7 
; p g at * at 2 Time they properly 2 2 the. DN al 
X 0 . . 
. 1 1. 3. 6. 
1. 4. 13. 
I. 13. 10. 
3 T. . 
I. 1 Th; good Prize FOR” .. 10. 
„ What Things are good Prize, 2 75 oy | 
z IA LN bo | 6, 17. 7 
3. Whether. a ; Ship bs Prize or not, where ioble? n ty 21. 
3. . Among whom. ibe Spoil f. Fiber is to be di- 1. 2. 22. | 
4+ 3 vided,. a 5.2. 6. 12. 4 
. 5 Taken I Privaicers,. to be. condemned before they con- 1. 3 6. 
: vert them to their. own Uſe, | 2. \ Os 1 
6, 6. pere r Abeba for the Cruely of hen x: 1. 
'| © - Captors,} - I 


6. 7. Where ap Appral all ſuſpend the Execution IN the Sant . 
7. -i1 {ence.ar Adjudication, or not? 


7 | 8. Where 
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8. Where the Lading, or Part being Prize, infers the 
Forfeiture of the Veſſel, or not ? on 2 1 . 3. 12. 
9. Merchant's Goods taken Nun Pirates, whether they be- 7 1. 4. 21, 
long to the Captors ? 1. 4. 23. | 
l &c. r. to be prejerved and exbibited, A4. 25 
* 13. 9. 
11. How the Crews, &c. of Ships willi without br. 3 
ing, are to be treated: and of oy = or . 1 * 10 
; e in Caſe of fighting, 8 
Fechibitton. See Adiniraly 7. 1 I, 12, 13. 
Property o or Propriety. See Dominion „ Neuter, Prizes, 
Wreck. 
1. Property, or the B in Goods, its Origin, 1. 3. 1. 
2. Its Progreſs, . 7 
3. . one Method of acquiring 1. 3. 2. 
4. Extream Necſig ſeems * 2 ihe Lon of re; L 47 
"per 9. 5 f . 
5. Property may be diveſted by 4 juſt War 9 r. 5. 0 
Sovereign. How? when? and in what Proportion, ; 1. 14. 4. 
6. Dominion or Property is eftabliſhed by Law and Uſe, 1. 1. 10. 0 
7. Invaſion of Property is probibited by the Law of Nature, 1. 1. 10. 5 
. 1. 8 
8. Property of Ships taken at Sea, how and whey veſted ) 1. 1. 13. 6: 
* ** out of the Carers, 1. 14. "of 
1. 13. * 
| 7. 
Protein Se Commanders 12. Fugitives, Leagues | 
I: 2 j Treaties. 
Proteſt See Bills of Exchange, 3. 5. 13. 17. 0 
— n 4 — ha 2 Jy Lk | 
1 1 15 11 
We Oberen. See Commander 8. II. 5 
| id | Ny _Y , ; 12 
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: Re" OM, See Contribution, Pirates, 7 
Rates. * Cuſtoms, Subſidies. 
Rebellion. See War. 
Redemption. See Contribution, Pirates, 7. 
Renegade. See Aliens. 1 
Reprizals. See Letters of Marque. 

i. Reprizals, what ? Es tics - 3 Pe: 
2 i. Hy bow, and for aba Cauſes grantable, or not ? 1 = © : 
3 . Whether founded in natural Equity ? „ a n b 'Y b 
4. "pods by the Law of Nations, and for Nee, ; : N 3 
Agne amang' the Grecians 3 e by the 7; | . E 


6. A Steps neceſſary to be taken, in n order 10 obtain Leh ; : 
Tier. of. Repyizal, . — 5 
31 


7. „in what e and to ak one bo whom . 2. . 
grantable, 


8 
8. 


8. In what 22 may be * 4 wy 1. a. 


not ? 

9. The granting Letters of Reprizal i in the ordinary Way 1 
ddes not break the Peace, © | 
10. Extraordinary, what ? in what Caſes 5 whew 4 

10 8 grantable? p 7 Re . 
11. On a wr dgment in a Matter not doubt 1 1. 2. 33 
pPrixal v. Q in a doubtful Caſe, F N 
12. A Prec of Letters Patents for por fe izals, 1. 2. 1g. 


13. Men — 2 to — their "_- mes Of” F *- 2. 16, 
 Demicil, $ 
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14. Whether any and what TROP be 3 from Re- g. 
prizals ? a { „ 2. 18; 
15. Whether any and hat 2 may exempt re &c. * EE, 7 
from Reprixal? NIE 
16. Letters of Reprize, in Caſe of Refi 25 will jupify 
Aſſault, and its Conſequences, ON an 5 . 
17. The Equity to be obſerved in making them, - . 26: 
18. Whether they who Wie, 5 * made, can — 2. 27. 
nn ' I . 28. 
| Requeſt or | Requiſition 4 2 
1. Reguiſition of Fuſtice neceſſary between State before 
Letters of Reprizal granted, — 5. 3 


2. In England, * Stat. 4. II. 5. * 1. 4. 1 


2 ch. 4. 1. L 2. 8. 
95 Py of Regt annoy | to be repeated, J uo 2. I; 
Fx 0 Reſtitution. See Prizes Propery "SER 
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_ what þ he ' ought to prove? 


3 The Ohe the ancient Romans concerning Reſtiuution, 1. 1. 10. 
Reſtitution * to be ef ho e in Ae 10 70. Re . "I 


x. Who may Have Reſtitution of Greds taken al See? and —4 oo 5 13. 


ö | . 26 
® prizals, e us T | 
. 21, 
p Where ane, 200 . or on of Go taken »y 2 15 
Prater, 8 ; 8 4. « 
* N. : 5 1. 4 23• 
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| 1. Their ie of. Reſtitution, - 7 won; 8 . 16; 


2. They ware 9 in * * War, . 21. 
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8 * E-CONDUCT. See Ambaſſadors, Leagues, Treaties, 
| Sally. See Pirates 5. 6. 


Salvage. See Contribution: 


. Where a Ship i is 17, and the Goods ſaved, thy are <q 17 04 
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pay Salvage, 
2. * may be detained. until Payment of Salvage 1 
6, Salutations. See Ships 7. 
a Scavage. See Mechans 67 7. 8. 
[T, * | 
| Scholars. See Reprizals ä 
| Seamen and Sea-Service. See Commanders, Mariners. - | 
Mt -j-- , | | 
4. % „ Seas. See Flag. 
5. 5-1 1.8. 
8, . 
6 1 8 Whether Fs Por May fall under the Laws 7 — 1538 
; n and Ack a wm - - 1. 5. 
1. 1 | | | * 
- | IT | 2..10, 
4. Whether the Sea is capable of Diviſion ? OY — 
3. The Objefion taken from the e of the ates 13 
anſwered, : 1 
4. The, Antiquity of the Dominion * the Britiſh Seas d N 8 
ducted, &c. | FERC 


45. n are meant 5 the Britiſh Seas, 5 1 1 I. 
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2. 16. 
5. 7 be Adriatck Sea appropriated by the Venetians, 3 
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; 6. The Eft of the King s Sovereignty in the Britiſh 1 2. 16. 
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3. Whether impreſſing any, 4 what Sbips be lawful 7 3 = a 4 . 
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8. es. Je Paſſage of the Seas ought to be * yet . 6 
o Reftriftions, 2 
25 Raſſage oug bt alſo to be bad for Merchandizes, 2. 16. 2, 
hel ber Toll or Tribute, and for any and what Cauſes, * . . 

1 be impoſed on Goods or Perſons paſſiug the Seas, ©, 
11. Where Paſſengers ought to be allowed to land, * * 1 


temporary Refidence in a frrange Country, 


* See anger, Flags, Freight, "5 "UE of 
Marque, Mariners, Make n Pilot, Privateers, 


Pries, n Spoil. 


r. Where Ship and Lading are obliged to contribute for the) 1. 4. 6, 
Redemption of the Maſter, or not, — - 3 =. 6. 13, 
2. Barratry in a "_ f a Chip, whether a Piracy or 
Felony, 2 4 . 


3. 
4. Whether Princes may impreſs te in order to traffic 

wil ibm, 125 I, 6. 3. 
5. The Penalty ts ; a | Ship Ah FX arreſt, - . 


5. Fire-Ships and their Crews, how treated? = 1. 13. 12. 


9: Sdlutation of Ships paid as a Mark of Sovereignty, 1. 14. 1, 


. Salutation 0 Shi 6, where id to the ooh or 
: Britiſh, i & 2 J 14. 2 
g Sdlutation' to 2 King of Great Britain? 8 Ships"; A 
Ni bt of bis Empire, | * 
170. Fung. how ? and by wins to be performed, 114. 
11. Neg} 6 NN bow puniſhable | . - . 14. 
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13. How and o 800 Terms Ports and Forts are to be ſa- 

Jut 2d, 4 _ F 1. 14. . 
44. Of Ships of War h their Gn Chief, . 7. 
+5. Of f to e A N on Board, or: 5 

Lauding, 1 I, mv 
#6, Admitals of Foreign Nations, 3 to be ſalad, and | 

unſtwered? I. 14. 9. 


7. Merchant. Men, andre Men War, their Sa: | 
utts, lou anfwered | ? . 1 As 1 4. 10. 


18. The King's Forte, how? nd wer ormaty * Be Inted 
1 0Wn Ships, 8 g = ? 1. 14. II. 
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25 * ObjeFion again fighting ” TOY fated and wy 


I. 

*. 

20. Where a Ship ſhall belong to the Builder; ane n : 
to the Owner of the Materials, - 1 | 


vered, 


I4. 12, 


44. 13 


14. 14. 
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21. Where altering the * of the Ship 7 not ; alter - 
tbat of the Boat, - J 1. 8. 
22. Ballaſt is not part of the Farniture of a Ship, „„ 
23. Whether and when a Ship may become a Deodand?® - 2. 1. 13. 
24. A. Ship is. naturalized, ihen ſold to g Foreigner, who 4 
. falls her to an Engliſhman, __— is not to be deemed 5 a. „ 
Foreign Ship, © - - : 
Slavery. See Freedom. 
Smuggling. See Owners 16. 
| Spies. 
1. Their Uſe. They are liable to be put to Death, r 1. 1% 
pPrebended. By whom, and why ? - 1. 13. 2 
Spoil. 
1. Anong whom the Spoil of Ships taken, is to be divided, 1. 3. 22. 
States. See Commonwealths, Princes. 
Subſidies. See Cuſtoms, Exciſe. 
1. Whether Impoſilions may be Iaid without 3 of 12 12. I 
Parliament, 12. 3 
2. Subſidy defined. The Kinds hes 8455 dies. Hew 1 12. 8 
and aſcertained? 2. 12. 10 
3. Rates extraordinary on Win nes to be ahi by Strangers, 2. 12. 9. 
4. Goods not rated, how to pay? - - 2. 12. 10. 
5s The Subſidies for Cloths, 0 2. 12. 11. 
6. Allowances to Merchants for ready Money, 2. 1% 1 
7. Impofitions on French Ships, &c. e 2. 13. 1. 
8. tn Vinegar, &c. L Is 2. 13. 2. 
mpoſitions on Ships not being of good Force - 2. 13. 3. 
N 4 M ms : : 10. Furiber 
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10. Further Duties on various Goods imported, 


11. Navigation Duties, what? = = = 
12. Duties on Goods. exported, . - > - : J 5 
. -Forei, gu Coin, Bullion, Diemonds, 19. yy be "Rl 
1 pot Duty-free, "By 3 8. 10 
14. Spices, by whom may be imported, be” 2. 13. 11. 
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T ALE S. See Aliens. 


Tare Re Tret. See Merchants 5. 
5 Toll. See Seas 8, Oc. | „ 
Trade. See Bottomry, Cufies, 8 Merchants. 
| | Trading-Voyage. 
1. A Trading-Voyage deſcribed, 6 * . 7: 
Travellers. See Reprizals 18, 
Treaſon. See Commanders I7. 
: Treaſure, See Seas 6. 
Tireaties. See Leagues, Neuters, Truces. 


1. Not 2 to be violated ty Priveteers, = 


n - 9 . 
2, Tr eaty-Marine with the e I December l g Xe . 
. TE 
3 Treaties made between Eb and Tunis, and | Eng- ; 
land and Tripoli, . 4. 


5.˙ The Ends or r Uſes of Treaties, 


4. 
4. Treaties providing. for the Honour of wy Flag, - * « 4. f. 9. 
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8 as the Propoſitions or Overtures for Treaties are made, 1. 7. 2. 


24. Contribution is a principal Matter in Leagues and i by a 
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7. Some Treaties carried on by Commiſſion, ſome by Inter- k : 


view. The Danger of Interviews of Princes, = * 3 
9. Perſonal Treaties well carried on under fei you: Pre- „ 
9 15 dn * 7 
10. Of Ceremony received ond paid on Intervi ews between 1 , 5 
* equal, - 2 3 ay 2 
| i 24 Ceremony on Interview between Princes unequal, 1. 7. 6. 
ſreaties are either * or open. Ends of ſecret Trea- ? a = 
"_— 5 Yo 1. „„ 
13. nn of T. "DENY its Neceſft 1 - 13 
14. Which are the proper Places for treating, = 33 
15. Where it may be inſiſted, that a Prince ſhall treat per- 1. 7. 10 
ſonally with the Miniſter of another, - ; 35 2 
16, Of ne or Precedence among An at Trea- 1 1. 7. 11. 
ties, 
17. The Cammmiſſo ons or Powers of A to be con- 
fidered, whether full or not. Advice for the Condut? a 1. „ 1 
the beginning, ' - 


18, Of Treaties of Alliance equal and unequal, 25 
and defenſroe. Their Uſes, Suſpenſion, and Diſſolution, 


19. Leagues ought to be inrolled in Chancery, - "I 
20. Leagues uſually contain ſecret Arti cles, - 
21. The uſual Intents of making Leagues, - 7 


TEAM 
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21. Of Leagues for Mediation, or to "— a genera 
Peace with Guarantees, 

22, Matters proper to be confilered with 2 to Leagues 
offenſive aud defenſive, 

23. Defenſive nes liberally conÞrucd in favour of the 
oppreſſed, 


„ 
5 
N N ne 
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difficult to be regulated, - 
25. Where Leagues are made by Miniſters, Difficulties 
ſometimes ariſe about ratifying a: and with what I 


7. 20. 
N 

26. Reaſons why Leagues for Entepriz' 75 ſeldom * > 
Expectation, 922 


27. The uſual Canſes if the Breach of Leagues - I. 5. . 
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28 Where Confederates are to. affard. d ee, 2 I 1. 
not, 
29. Where 1 may be eforded, Mediation bovis), 
Failed 0 Succeſs, IEP 
30. N belber and in mths manner a Suceſſr is Bound; 5 
_ when? — 
3 1. Whether: * Fane remain valid, oben the Prizce with 
whom made is driven out of bis Country, = "I 
32. Leagues made with Kings de facto are valid. 1 


33. Treaties may be made with Inſidel - = 1 L. 
34. The Nature of . Alliances { wrote to * 


teftion, &c. 


35. Protefiian is either voluntary or e: remote or 0 
near, 
36. The mut nal Obligations between tbe Pruner and my 


hq 
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Protected, 

37. Ruptures of uneg ua! Alliances, how ordinarily occa- 
fioned ? and the —— and Judges, - 

38. n ee Cauſes of Ss Breach of unequal Ali 


ances, 
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39. The giving of eres its Effe, 1. 


40. The Subject making 4 Promiſe. without a Commiſſon 
does not bind bis Sovereign, = 

41. Whether the Contratts of Princes are void or voidable 
for Force or Fear ? © 


| 42. Leagues ſometimes broken Ar Colour of ng? 


3 
. 


Words in the Treaties, but the 221 C mn is moſs 
Honourable, 


43. 3 bether T reaties with Princes or Republicks be moſt 


44. Whether Breach of Le ue on 2 one Party, Jiſtiſies 
the Departure of the __ F 
4 5. What are the true and ard Rules in wirt Trea- 
ties, vid. ſupra 42. 

46. Exceptions tacitly implied i in N. reaties wvbich 1 my avoid 
or nullify them, - 7 
47. Treaties with Enemies are either "temporary or ad 
petual, 

49. Temporary T reatics * T ruces) are cither general or 
particular, it " - | _ ? 
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2. Whether a Ship be Prize, or not, where triable? - 1. 2. 21. 
3 IR a Trial Ban be in the Ainiraly, and where at) 1 
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Trial. 
Tine of War, or not, bow triable? 


47; rials by Medictas Linguz, were formerly by Grant 3 ; 3. | 4 
"is afterwards were extended by Att of Parliament, 3. 4 
5, On Trials — ——— the Aliens need not be of the | 
ſame Country, 3 
6. The Form of the Writ of Medietas Linguz, and how 
it is to be executed, „ 
7. Where both Parties Aliens, the Fury to be all Engliſh 3 
T be lite in high Treaſon, &c. . 2 ” 
8. He that would have the Trial me” Medietater &c. 
muſt pray it, and ben? 3 ++ 
9. Tales, how — on the Trial per Medietatem Lin- | 
gue ? | - 6 
10. In what Gs lens 2 have Medietas Linge, 1 9. . 
not, 4. 6. 
11. Treaſons committed i in Ireland, triable in England, 5 4. 
12. A Renegado cannot be a Witneſs, - . 1 4s Me 
Tribute. See Treaties. | : 
Tripoli, See Pirates "Y - 
I. Treaty made between England and Tripoli. - „ 
Triumphs. See Commanders 23: 
Truce. See Treaties. i 
I, «Truces ids defined. and divided, | | e 
2. Conditional Agreement for an Al in making a Tra 1 121 98 | 
3. ' Truces which hold the Place of Peace, = 1. 9. 3. 
4. Whether Treaties of Truce, or perpetual * be tee } , 
liable to a Rupture, - -— BY | 
5. Truces Jometimes made to promote a Prace, 3 1. 9. 5. F 
6. Whither » ruce can * the „ in 7 I | 
* 2 


- T. n . Bool Chap. 5. 1 i 
75 8 in „ ed * Breakers. of ICS} 0 
„ heat F - * 8 9. 7 
5 REES Tos. See Pirates 5, AID ERR ICE. | . 
1. Treaty made between England and Tunis, - EE 1. 4. 4. KS 
2 Tunnage. | Ser Subſidies, e e ee 8 EP 
8 See Occupancy. N To 
| It 1 
: Venice. „ I ets 80 1 11 
4 115 Gulph derite The D ominjon NPR. appropriated, . 8. 13. 
voyage. See e N Maſter, Owner, APs s rading-Voyage. 4 
1 Uv. See Bottomry, 1. 
| Utility. See Dominion, : | 
— — - _ — — — _ | . 
W. | I 
19977 See Mariners 19, TE 21, 22. T 
1 
War. See Dominion, 7 aces of Marque, Prizes, 5 
Property, Reprizal. | _ * 
| 5. G 
[| 1. pe juſt War undertaken by a 223 may \ diveſt Pro 1. 12. : 
[/ . perly or Dominion. Tow | ben! and in whit Pre: Te: . 18, 
| ' portion ? : N. Br 56 1.1. 1. 25. 2 
Rats 2 " 1. 13. 10. . 2 
INS % e 2 ibid. 
74. — \ „ iy =, 10. 
[| 2, What ej ayer o Fe) or r nat Fg 95 1 
3 3 { $$? 14. 16. 
TD - 14, 17. 
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g. Publick War is Siermn or leſs ſolemn. „„ 
4 Solemn War, what ? „ 4 ; 1 1 7 

4. Leſs ſolemn, or unſolemn War, ' what ? 7s * N 

2 What ÞMagifreves have Power (or a Right) 70 wage} 1. 1. K 
ar, I. 1. 

7. How the Time of War i zs to 2 tried by the Laws of ** a 
land, a F * 
8. Mert "Enemies may be rand, or not? . i r 16. 

. How Enemies are to be 2 5 in England a at the Be- 3 ** 

© ginning of a Var, a I. 1. 15. 
10. The Goods of Enemies 4 be ſpoiled, - 1. 
11. pee a Denunciation " War is aeeary 2 abe 1. 1. 20. 
Law of Nature ? Lai: INS Bo 

1 12 Where n Denunciation ** a extent Per furniſtes 

- Contraban Goods, . = 3 a : 1. 20. 
13. Interpellation, its Uſe, £ 1. "> 
14. Of Acceſſories in a War; and the Conſepence / aq; 5 a HY 
Denunciation with reſpeci to them, '$ 3: 
15. Why. Denunciations of War were uſed, 1. 1. 23 
16. To ſupply-any JAY with warlike Stores, a juſt Cauſe) = 
far, „ 4 24. 
17. Whether a me! Power may not in ſome Caſe a, t 1. 1. 24. 
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